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REPOKTS    OF    CASES 

ADJUDGED  IN  THE 

l^fgt)  eotttt  of  et)amerst 


THE  RIGHT  HON.  SIR  JAMES  WIGRAM,  Knt. 
VICE-CHANCELLOR. 

COMMBNCING    IK 

EASTER  TERM,  6  VICT.  1843. 

_=__=  1843. 

VANDERPLANK  v.  KING.  m.anJntk 

KlCHARD  HANW^ELL,  by  his  will,  dated  in  1792,  Deviw  to  A., 
devised  all  his  freehold  messuages,  closes,  meadows,  the  tertator,  for 

life,  and  after 
her  deoeaie  to  all  and  every  the  child  or  children  of  A.,  male  or  female,  begotten  or  to  be 
begotten,  and  their  assigns,  for  their  respectiye  lives ;  and  after  the  decease  and  respective 
deceases  of  such  child  or  children  of  A.,  to  all  and  every  the  child  or  children  of  all  and 
every  such  child  or  children  of  A.,  male  or  female,  to  be  begotten,  and  the  heirs  of  his, 
her,  and  their  respective  body  and  bodies,  as  tenants  in  common ;  and  in  case  of  the  death 
of  any  of  the  said  children  of  snch  child  or  children  of  A.,  and  failure  of  issue  of  his,  her, 
or  their  body  or  bodies  respectively,  then  as  well  the  original  as  the  accrued  share  of  snch 
of  them  so  dying  without  issue  to  go  to  the  survivors  and  survivor,  others  or  other  of  them, 
as  tenants  in  common,  if  more  than  one ;  and  for  defiftult  of  such  issue,  over.  A.  had 
three  children  bom  in  the  lifetime  of  the  testator,  and  living  at  his  decease,  and  one  bom 
after  the  testator's  death.  One  of  the  three  bom  in  his  lifetime  died  during  the  life  of  A. 
without  issue  i^Held, 

That  the  children  of  A.  took  as  tenants  in  common,  aod  not  as  joint  tenants. 

That,  inasmuch  as  the  children  of  the  after-bom  child  of  A.  could  not  take  as  purchasers, 
the  devise  would  be  supported  according  to  the  rule  of  cy  pr^s  or  approximation,  by  giving 
an  estate  tail  to  the  aftier-bom  child  of  A, 

That  the  rale  of  cy  pres,  being  an  arbitrary  principle  of  oonstraction,  introduced  to  effect 
the  intention  of  a  testator  in  the  exigency  of  a  particular  case,  was  not  to  be  applied, 
except  when  the  necessity  of  the  case  required  it ;  and  that  therefore,  although  the  devise 
vras  to  the  children  of  il.  as  a  dass,  the  children  of  A,  bom  in  the  testator's  lifetime 
would  take  estates  for  life,  and  the  estates  devised  to  the  children  of  the  after-bom  child 
would  alone  be  altered. 

That  cross- remainders  were  to  be  implied  between  the  children  of  A,i  and  therefore  that 
the  three  children  of  A.  who  survived  or  left  issue  took,  according  to  their  respective  estates, 
the  share  of  the  child  of  A,  who  died  without  issue ;  and  that  the  inequality  among  the 
devisees,  some  of  them  being  tenants  in  tail,  and  others  tenants  for  life  with  remainder  to 
their  issue  in  tail,  was  no  ol^ection  to  the  implication  of  cross-remainders  among  them. 

VOL.  in.  B  H.  w. 
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1 843.  tithes,  rents,  hereditaments,  and  real  estates  situate  in  the 
town  fields,  and  parishes  of  Long  Buckley ^  Walfordy 
Guibbarauffhy  and  elsewhere,  in  Great  Britainy  not  there- 
inbefore otherwise  disposed  of^  unto  his  daughter,  Jane 

^^  King,  and  to  her  assigns,  for  and  during  her  life,  with- 
out impeachment  of  waste ;  and  finom  and  after  any 
determination  of  that  estate  in  her  lifetime,  to  the  use 
of  trustees  and  their  heirs,  to  preserve  the  contingent 
uses  and  estates  thereinafter  limited ;  and  from  and  im- 
mediately after  her  decease,  to  the  use  of  all  and  every 
the  child  or  children  of  the  body  of  his  said  daughter 
Jane  King,  whether  male  or  female,  lawfully  begotten 
or  to  be  begotten,  and  of  his,  her,  and  their  respective 
assigns,  for  and  during  his,  her,  and  their  respective  life 
and  lives ;  and  from  and  after  any  determination  of  that 
estate  in  the  lifetime  of  the  said  child  or  children  of  his 
sdd  daughter,  to  the  use  of  the  same  trustees,  to  pre- 
serve, &C. ;  and  from  and  after  the  decease  of  any  such 
child  or  children  of  the  body  of  his  said  daughter  Jane 
King,  and  the  respective  deceases  of  all  and  every  such 
child  or  children,  and  as  they  should  severally  and  re- 
spectively depart  this  life,  to  the  use  and  behoof  of  all 
and  every  the  child  or  children  of  the  body  and  bodies 
of  all  and  every  such  child  or  children  of  his  said 
daughter  Jane  King,  whether  male  or  female,  lawfully 
to  be  begotten,  and  the  heirs  of  his,  her,  and  their  re- 
spective body  and  bodies,  such  children  to  take  in  equal 
shares  as  tenants  in  common,  and  not  as  joint  tenants. 
And  in  case  of  the  death  of  any  of  the  said  children  of 
such  child  or  children  of  his  said  daughter  Jane  King, 
and  fidlure  of  issue  of  lus,  her,  or  their  body  or  bodies 
respectively,  then  the  testator  devised  and  bequeathed 
as  weU  the  original  part  or  share  of  each  of  them  so 
dying,  and  of  whom  there  should  be  a  failure  of  issue  as 
aforesaid,  as  also  such  other  part  or  share  as  should  have 
vested  in  him  or  her  or  his  or  her  issue  by  way  of  sur- 
vivorship or  accruer  upon  the  death  and  failure  of  issue 
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of  any  otlier  or  others  of  the  said  children^  unto  the  sur- 
vivors and  survivor  or  others  or  other  of  them,  such 
survivors  or  other  children  to  take  as  tenants  in  com- 
mon and  not  as  joint  tenants.  And  in  case  all  such  chil- 
dren of  such  child  or  children  of  his  Bsad  daughter  Jane 
King,  but  one,  should  die  without  issue,  or  in  case  there 
diould  be  only  one  such  child,  then  the  testator  devised 
and  bequeathed  the  same  unto  such  only  child,  and  the 
heirs  of  his  or  her  body :  and  for  default  o{  such  issue, 
he  devised  all  the  said  fi«ehold  messuages,  closes,  mea- 
dows,  tithes,  rents,  hereditaments,  and  real  estate  unto 
his  grandson  William  HanweU  Lucas  and  his  assigns  for 
his  life,  without  impeachment  of  waste,  with  remiunder 
to  the  use  of  all  and  every  the  child  or  children  of  his 
said  grandson,  whether  male  or  female,  lawfully  to  be 
b^otten,  and  the  heirs  of  his,  her,  and  their  respective 
body  and  bodies,  in  equal  shares.  And  in  case  of  the 
death  of  any  of  the  said  children,  and  failure  of  issue  of 
his,  her,  and  their  body  or  bodies  respectively,  then  the 
share  or  shares  which  should  so  fail  to  go  to  the  survi- 
vors of  sudi  children  as  tenants  in  common,  if  more  than 
one ;  and  for  default  of  such  issue,  the  testator  devised 
two  third  parts  of  the  said  hereditaments  and  real  estate 
unto  his  two  sisters,  Scarah  and  EKzabetk,  severally,  and 
to  their  several  h^rs  and  assigns,  and  the  remaining 
third  part  unto  his  nephews  and  nieces  therein  named, 
equally,  as  tenants  in  common. 


1843. 


fVUI, 


The  testator  died  in  1792. 


Pedigret, 


At  the  time  of  the  death  of  the  testator,  his  daughter 
Jane  King  was  living,  and  had  three  children :  Eliza'- 
bethy  bom  in  1785;  JokUf  bom  in  1787;  fU)d  Jane, 
bom  in  1790:  William  Hanteell  Lucas,  the  son  of  a 
deceased  daughter  of  the  testator,  and  John,  the  son  of 
the  daughter  Jane  King,  were  his  co-heirs. 

b2 
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Pedigree. 


Bill. 


In  1793,  after  the  deatli  of  the  testator,  MatOda^  an- 
other child  of  his  dau^ter  Jane  Kingy  was  bom. 

The  testator's  daughter  Jane  King  died  in  Febra* 
ary,  1831. 

Of  the  four  children  of  Jane  King,  Jane  died  in  1799, 
without  having  been  married:  Elizabeth^  in  1821,  mar- 
ried Samuel  Vanderplanky  and  died  in  1824,  leaving  the 
FhintiS  Elizabeth  Jane  Vanderplanky  bom  in  1822,  her 
only  daughter  surviving:  John  married  in  1813,  and 
had  three  daughters,  bom  in  1814,  1815,  and  1817,  re- 
spectively ;  and  Matilda  married  in  1819,  and  had  three 
children,  bom  in  1822,  1823,  and  1826,  respectively. 

William  HanweU  Lucas  died  in  1810,  having  devised 
his  real  estate  upon  trust  for  his  wife  for  life,  with  re- 
minder to  his  children,  remainder  to  the  right  heirs  of 
his  father.  The  widow  afterwards  married  D.  Bishapp. 
The  heir-atp-law  of  his  father  was  T.  F.  Lucas,  who  be- 
came bankrupt. 

After  the  death  of  Jane  King,  John  King,  her  son, 
entered  into  the  receipt  of  the  rents  and  profits  of  the 
estate.  The  bill  was  filed  in  1836  by  Elizabeth  Jane 
Vanderplanky  the  infant  daughter  of  the  daughter  JB?ura- 
bethy  agsdnst  the  sidd  John  King,  who  was  the  surviving 
co-heir  of  the  testator, — ^the  devisees  of  the  deceased  co- 
heir, fViUiam  Ilantoell  LucaSy — ^thc  daughter  MatHdoy 
and  her  three  children,  and  Samuel  Vanderplank,  The 
bill  suggested  that  John  King  had  brought  an  ejectment 
against  Samuel  Vanderplanky  who  was  the  Plaintiff's 
natural  guardian,  and  was  in  the  occupation  of  part  of 
the  premises ;  that  Samuel  Vanderplank  would  have  no 
defence  to  the  action^  inasmuch  as  he  had  for  several 
years  paid  rent  to  John  King  in  respect  of  the  premises ; 
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and  that  as  to  the  PlfuntifTs  share  of  the  estate,  John 
Eing  must  be  deemed  and  treated  as  having  entered 
thereon  in  the  character  of  guardian  and  trustee  for  the 
Phdntiff  (a).  The  bill  prayed  that  John  King  might  be 
ordered  to  accoimt  to  the  Plaintiff  for  one-third  of  the 
rents  and  profits  of  the  estates  received  bj  him  since  the 
death  of  Jane  King,  his  mother,  including  the  produce 
of  timber  felled,  and  that  one-third  of  the  future  rents 
and  profits  might  be  secured  for  the  Plaintiff's  use; 
that  if  there  was  any  question  of  the  validity  of  the  de- 
vise to  the  Plaintiff,  an  issue  at  law  might  be  directed ; 
that  in  the  mean  time  the  title-deeds  might  be  deposited 
in  Court,  a  receiver  appointed,  and  the  Defendant  John 
JSSng  restrained  by  injunction  from  proceeding  in  the 
ejectment  or  committing  waste. 


184a 


mu. 


Inquiries  of  the  state  of  the  families  were  directed  by 
the  decree,  and  the  cause  came  on  for  further  directions 
on  the  report ;  but  it  appearing  that  the  three  daughters 
of  John  King  were  not  before  the  Court,  the  case  stood 
over  for  the  purpose  of  making  them  parties  to  the  suit ; 
which  being  accordingly  done, — 


Jpril  2Stk. 


Mr.    Tinneg  and  Mr.   Malms  were  heard  for  the 
Plaintiff 


May  3rd. 


The  limitation  to  the  diildren  begotten  and  to  be 
batten,  includes  not  only  those  living  at  the  testator's 
death,  but  those  bom  afterwards,  one  of  the  children 
(Matilda)  being  in  the  latter  predicament.  As  the  limi- 
tation to  the  children  of  unborn  persons,  as  purchasers, 
would  be  obnoxious  to  the  rule  against  perpetuities,  the 
limitation  in  this  case  cannot  take  effect  in  the  form 
which  the  testator  has  expressed ;  if  the  purpose  were 
not  aided  by  another  principle  of  law,  the  devise  would 


Argumeui. 


(a)  Vide  1  Hare,  602,  n.  (a). 
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Arytmimts 


thete&fre  in  thu respect  be  void :  RoMdafye t.  lhrnl{d)f 
Mogg  T.  Mogg  (&).  The  geneial  intentioa  of  die  tes- 
tfttor 9  DMiiifest  upon  the  wiD,  howerer,  ie,  that  all  the 
diildren  of  his  dan^fcer  Jam  King  shaD  take  under  the 
deriie.  In  the  odnatmctkm  of  the  wiD^  the  Coort  will 
giTe  effect  to  the  intention,  and  regafd  the  mode  by 
whidi  the  testator  has  sought  to  aooomfJiah  it  as  the 
result  of  a  mistake  or  inadvertence  to  the  role  of  law 
which  the  devise  would  infiinge ;  and  aooordingly  the 
object  will  be  effectuated,  not  {Medsely  in  the  manner 
contemjdatedy  but  cj  pres:  HymbertUm  v.  Hmber* 
$ton(c),  Hopkins  v.  Hapkm${d)y  Chapman  d.  Oliver  v. 
Braume{e)f  Robinson  v.  Hardeastk (g)^  Pitt  v.  Jack- 
son (h)y  Nicholl  V.  NichoU{iy  In  the  implication  of  the 
cy  prds  doctrine  to  this  case,  estates  tail  will  be  ^ven 
to  all  the  children.  The  devise  being  to  a  class,  the 
same  rule  must  be  applied  to  all  the  members  of  that 
dass:  Leake  v.  Itobinsan{k).  The  result  is,  that  the 
four  children  of  the  testator's  daughter  became  originally 
tenants  in  common  in  tidl,  in  remainder  expectant  on 
the  decease  of  Jane  King,  their  mother,  the  tenant  for 
life.  On  the  death  of  Jane,  the  daughter  of  Jane  King, 
without  bsue,  in  1799,  the  three  surviving  children  be- 
came tenants  in  common  in  taiL  There  is  no  longer 
any  presumption  or  inclination  of  the  Court  agunst  im- 
plying cross-remainders  between  more  than  two  per- 
sons: Watson  V.  Foxon{t),  Doe  d.  Gorges  v.  WM{ni), 
Green  v.  Stephens  {fi),  Cursham  v.  Newland{p).     And 


(a)  2  Vc8.  jun.  357. 

\h)  1  Mer.  654. 

(c)  1  P.  Wms.  dd2;  2  Vera. 
737  ;  Prec.  Chan.  455 ;  Gilb.  Eq. 
Ca.  128;  1  Eq.  Ca.  Ab.  207, 
pi.  8. 

{d)  Ca.  temp.  Talbot,  44;  1 
Atk.  581 ;  West.  Ca.  temp.  Hard. 
606;  Co.  LiL  272.  a.  (Butler) 
note  vii.  2. 

(0  3  Burr.  634. 


{g)  2  T.  R.  241. 
(A)  2  Bro.  C.   C.  51.     Sec 
SmHh  ▼.  Lord  Camefffrd,  2  Vca. 

jun.  698. 

(i)  2W.  Bl.  1159. 
(k)  2  Mer.  363. 
(l)  2  East,  36. 
(m)  1  Taunt  234. 
(n)  17Ve8.64. 
(o)  2  Beav.  145. 
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therefore  on  the  death  of  Jane  King,  in  1831^  the  Plain- 
tiff and  the  two  surviving  children  of  Jane  King  became 
tenants  in  common  in  tail  in  possession^  the  cross-remain- 
ders between  the  several  families  bcmg  implied:  I 
Powell  on  Devises,  by  Jarman^  p.  409,  et  seq. 

Mr.  Russell  and  Mr.  Siinton,  for  the  Defendant  Ma" 
tilda  and  her  children. 

Matilda,  as  the  aflcr-bom  daughter  of  Jane  King,  ac- 
cording to  the  words  of  the  will,  literally  taken,  is  tenant 
for  life  of  one  share  of  the  estate,  and  the  devise  to  her 
would  so  far  be  valid ;  but  as  the  consequence  of  re- 
stricting her  interest  to  a  life  estate  would  be  to  render 
the  devise  to  her  children  void  for  remoteness,  the 
Court,  on  the  cy  pres  doctrine,  will  enlarge  her  interest 
to  an  estate  tail^  whereby  the  children  will  not  be  ex- 
cluded. These  Defendants  therefore  adopt  the  argument 
of  the  Plaintiff,  to  the  extent  of  insisting  upon  the  cy 
prte  construction  of  the  wilL 

Mr.  TUbtsan,  for  the  three  daughters  of  John  King, 
didmed,  under  the  strict  words  of  the  limitation,  the 
first  estate  tail  in  remainder  as  tenants  in  common,  with 
cros^-remainders  between  them,  in  one-third  of  the 
estate,  in  the  events  which  had  happened,  and  on  the 
prindple  of  implying  cross-remainders  between  the 
grandchildren  of  the  testator  and  their  respective  fa- 
milies. 


1843. 


Argumeni, 


Mr.  Kenyan  Parker,  for  the  Defendant  Samuel  Van- 
derplanJu 

Mr.  Cooper  and  Mr.  Metcalfe,  for  John  King. 

The  Defendant,  as  a  co-heir-at*law  of  the  testator. 


CASES  IN  CHANCERY. 


1843.  insists  that  the  limitations^  beyond  the  life  estates,  are 
void  for  remoteness, — that  there  are  no  cross-remainders 
to  be  implied  between  those  life  estates,  and  that  conse- 
qaently  the  Plaintiff  has  no  interest  in  the  estate, — the 
Argument.  Defendant  Matilda  has  no  interest  after  the  expiration 
of  her  own  life  estate,  and  the  other  Defendants  have 
no  interest  whatever.  The  gift  is  to  a  class,  and  the 
Court  cannot,  mider  the  same  expression  in  the  will, 
give  one  kind  of  estate  to  one  child,  and  a  different  kind 
of  estate  to  the  others:  Leake  v.  Rcbinsoju  The  whole 
must  be  good  or  none.  The  argument  in  fact  has  been, 
not  that  the  three  children  bom  during  the  testator's 
life  take  life  estates,  with  remainder  to  their  issue  in 
tail,  and  that  the  aft;er-bom  child  alone  takes  an  estate 
tail ;  but  it  has  been  argued  that  all  the  four  children 
take  estates  tail :  an  alteration  of  the  general  effect  of 
the  devise,  which  cannot  be  effected  on  the  notion  of 
sustaining  the  general  intention.  The  cases  in  which 
the  cy  pr^s  doctrine  has  been  applied  are  chiefly  cases 
of  executory  trusts,  or  cases  of  the  execution  of  powers, 
in  which  the  Court  has  looked  upon  the  will  as  rather 
a  manifestation  of  what  the  testator  desired  should  be 
done,  than  as  an  instrument  itself  effecting  the  object. 
There  is  here  nothing  executory :  it  is  a  devise  to  uses, 
and  is  therefore  a  purely  legal  question.  The  tendency 
of  the  cases  has  been  to  confine  the  cy  prds  doctrine 
within  the  strictest  limits :  it  is  not  applicable  to  a  deed : 
Adams  v.  Adams  (a),  Brudenell  v.  Shoes  {b) :  nor  where 
the  limitation  to  the  children  of  the  unborn  persons 
would  ^ve  them  an  estate  in  fee-simple:  Bristaw  v. 
Warde{c)y  Jesson  v.  Wright  {d)y  1  Jarman  on  Wills, 
p.  263;  Feame,  Contingent  Remainders,  p.  208,  n., 
ed.  9 ;  2  Sugden  on  Powers,  60,  et  seq. 
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(a)  Cowp.  651. 

(6)  1  East,  442;  S.  C.  7  Ves. 


(c)  2  Ves.  jun.  336. 
{d)  2  Bligh,  1. 
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There  are  two  objections  to  the  construction  of  the 
Plaintiff  with  respect  to  the  cross-remainders.  First, 
that  cross-remiunders  are  actually  limited,  in  some 
eyents,  in  the  families  of  the  children,  as  among  them- 
selves, and  that  limitation  repels  the  attempted  implica- 
tion of  cross-remainders  upon  other  events:  Clach£s 
case  (a).  Secondly,  supposing  some  of  the  children  of 
Jane  King  to  take  estates  for  life,  and  others  estates  tail, 
there  is  no  reciprocity  between  the  two  estates :  the  in- 
terests are  unequal.  The  party  having  an  estate  tail 
has  not  an  equal  chance  with  another  having  only  an 
estate  for  life ;  he  may  lose  an  estate  tail,  but  he  cannot 
in  any  event  acquire  one  from  tiie  other  remainder- 
man (&). 


1843. 


Argumeni, 


Mr.  Temple  and  Mr.  Messiter,  for  the  Defendant  Mrs. 
Bishopp,  one  of  the  devisees  of  William  Hanwell  LucaSy 
in  support  of  the  argument  against  tiie  application  of 
the  cy  pr^  doctrine  and  the  implication  of  cross-remain- 
ders, cited  Seaward  y.  WUloch^c),  Mortimer  v.  West{d)i 
Doe  d.  GaUini  v.  GalUni  (e),  Parr  v.  Swindels  (y),  Pery 
V.  fFkite  [h),  Prior  on  Limitations  to  Issue,  &c.,  pp.  60, 
167;  Hayes'  Introd.  to  Conveyancing,  p.  425  (i); 
Walters'  Essay  on  Cross-remainders,  pp.  70 — 73. 

Mr.  Smythey  for  the  assignee  in  bankruptcy  of  T.  F. 
Loicas,  one  of  the  devisees  of  William  Hanwell  Lucas, 
the  co-heir  of  tiie  testator. 


(a)  Dyer,  330,  b. 

(b)  See  2  Jarman  on   Wills, 
p.  480. 

(c)  5  East,  198. 
{d)  2  Sim.  274. 

(e)  5  B.  &  Adol.  621 ;  S.  C. 
3  Ad.  &  Ell.  340. 
(S)  4  Ruas.  283. 


(h)  Cowp.  777. 

(i)  See  Lewis  on  Perpetuities, 
p.  426,  n.  (n),  where  be  distin- 
guishes the  use  of  the  terms  **  ge- 
neral and  particular  intention,'* 
in  reference  to  the  cy  pr^s  doc- 
trine, from  its  use  in  a  different 
class  of  cases. 
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1843.  The  testator  has  plainly  intended  to  give  precisely 

similar  interests  to  all  the  children  of  Jane  Kinff,  as  one 
class,  and  precisely  similar  interests  to  all  her  grand- 

children,  as  another  class.     It  was  not  his  intention  that 

Argument,  any  of  the  grandchildren  should  take  an  interest  in  pos- 
session in  any  part  of  the  estates  during  their  parent's 
lifetime.  The  estates  to  the  children  of  Jane  King  are 
joint  estates,  and  John^  Elizabeth^  and  Matilda  taking 
jointly  for  life,  no  interest  in  the  estate  goes  over  so  long 
as  any  of  the  tenants  for  life  is  alive.  The  PlaintiiF 
therefore  has  not  acquired  any  interest  in  the  estates, 
inasmuch  as  two  of  the  tenants  for  life  are  still  living : 
Pearce  v.  Edmeades  (a).  In  further  support  of  the  ar- 
gument agdnst  tUe  application  of  the  cy  pr<^  doctrine, 
he  cited  Griffith  v.  Harrison  {b);  and  against  the  im- 
plication of  cross-remmnders,  Dae  d.  Blandford  v.  j^p^ 
Kn  (c> 


Vicb-Chancbllor  : — 

JudgmenL  The  parties  having  desired  that  I  should  give  my 
opinion  on  this  case,  without  requiring  the  decision  of  a 
court  of  law,  I  shall  accede  to  that  request ;  although  it 
would  have  been  far  more  satis&ctoiy  to  have  had  the 
judgment  of  a  court  of  law. 

I  have  considered  the  question  during  the  ailment, 
with  reference  to  the  cy  pr^  doctrine,  and  upon  that 
part  of  the  case  I  do  not  think  that  I  am  at  liberty  to 
exercise  any  discretion.  That  doctrine  is  now  sufficientiy 
simple,  and  is  well  established,  though  sometimes  of  dif- 
ficult application.  If  an  estate  is  given  to  a  person  for 
life,  or  indefinitely,  and  after  failure  of  issue  of  such 
person,  it  is  ^ven  over,  the  Court  implies  an  estate  tail 


(a)  3  Y.  &  CoU.  246.       (6)  3  Bro.  C.  C,  410.        (c)  4  T.  R.  82. 
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in  the  first  taker,  sacrificing  only,  in  that  simple  case,  the 
life  estate,  in  order  that  all  the  issue  may  be  embraced 
in  the  limitation.  The  next  case  which  may  be  noticed 
is  where  a  testator,  after  giving  a  particular  estate  to  tiie 
first  taker,  has  gone  on  to  direct  that  it  shall  go  toimbom 
persons  in  a  way  which  would  create  a  perpetuity,  with 
a  limitation  over  on  fiiilure  of  issue  of  the  first  taker. 
The  Court,  in  such  a  case,  is  embarrassed  with  the  fact, 
that,  besides  the  ffSi  orer,  which,  in  the  simple  case  first 
stated,  would  create  an  estate  tml,  there  is  a  direction 
that  the  estate  shall  devolve  in  a  manner  not  allowed  by 
kw,  but  which  in  conmion  cases,  previously  to  JPUt  v. 
Jackson  (a),  would,  so  far  as  respected  the  order  of  suc- 
cession, only  be  consstent  with  and  included  in  an  in- 
tention to  give  an  estate  tail  The  Courts  were  tiius 
{daced  in  this  position:  the  intention  to  give  the  estate 
to  particular  persons,  in  particular  order  of  succession, 
was  manifest;  but  the  specified  mode  in  which  those 
persons  were  to  take  being  excluded  by  the  rule  of  law 
against  perpetuities,  the  question  was,  whether  the  pri- 
mary intention  to  benefit  particular  persons,  in  a  parti- 
cular order  of  succession,  should  be  accomplished,  and 
the  particular  mode  of  giving  efiect  to  it  be  rejected,  or 
the  whole  will  be  inoperative.  This  was  the  difficulty 
with  which  the  Court  had  to  struggle.  Whether  the 
two  expressed  intentions,  both  of  which  could  not  be 
effectuated,  were  well  or  ill  described  by  the  terms 
'^ general"  and  '' particular"  intention,  or  whether  the 
criticism  upon  those  expressions  is  just,  appears  to  me 
immateriaL  It  is  a  mode  of  characterizing  the  difierent, 
and,  to  a  certain  extent,  conflicting  intentions  of  the 
testator,  which  satisfied  Lord  Eldon  and  other  Judges 
of  great  eminence.  The  meaning  of  the  terms  is  now 
sufficientiy  understood.  In  order  to  preserve  and  efiect 
something  which  the  Court  collects  from  the  will,  to 


1843. 


JudgmttU. 


(a)  2  Bro.  C.  C.  51. 
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1843. 


Judgment. 


have  been  the  paramount  object  of  the  testator,  it  rejects 
something  else,  which  is  r^arded  as  merely  a  subordi- 
nate purpose,  namely,  the  mode  of  carrying  out  that 
paramount  intention. 

In  the  application  of  this  doctrine  prior  to  the  case  of 
/%f  v.  JacksoHy  the  Court  so  dealt  with  the  language  of 
testators,  as  to  give  the  same  corpus  to  the  same  indi- 
viduals, and  in  the  same  order  of  succession  as  directed 
by  the  will.  Pitt  v.  Jackson  went  much  farther  than 
that.  In  the  first  place,  by  giving  an  estate  tail  to  the 
parent,  the  estate  of  the  children  was  altogether  cut 
out ;  and  not  only  was  their  estate  rejected,  but  a  laiger 
corpus  than  the  testator  intended  was  given  to  the  first 
takers.  The  whole  estate,  by  the  construction  put  upon 
the  will,  was  limited  so  as  to  go  to  the  parties  in  suc- 
cession, instead  of  vesting  in  them  contemporaneously, 
which  was  the  will  of  the  testator.  Probably,  a  judge 
of  less  weight  than  Lord  Kenyan  would  scarcely  have 
established  the  application  of  the  cy  pr^  doctrine  to 
such  a  case. 


Taking  the  doctrine  to  be  established,  I  confess  I 
could  never  see  how  it  was  a  less  violent  act  to  apply  it 
to  what  is  sometimes  called  an  executory  trust,  than  to 
the  case  of  a  purely  legal  devise.  The  two  cases  appear 
to  me  not  distinguishable ;  and  it  is  admitted  that  the 
decisions  in  equity  establish  that  in  the  case  of  a  direction 
to  convey  in  a  particular  mode,  the  Court  will  apply  the 
doctrine  of  cy  pr^.  But  Hopkins  v.  Hopkins  (a),  and 
Nicholl  V.  Nicholl  (J),  were  cases  of  legal  devises,  and 
there  is  therefore  direct  authority  for  the  application  of 
the  doctrine  to  the  case  of  a  legal  devise.     The  cases 


(o)  Ca.  temp.  Talbot,  44.   1  Atk.  581.  WestCa.  temp.  Hard.  606. 
{h)  2W.  BLliso. 


CASES  IN  CHANCERY. 


13 


of  powers  are  stronger  rather  than  weaker  examples  of 
the  same  oonstruction :  there  the  intention  is  expressed 
to  do  that  which  the  party  cannot  lawfuUy  do^  and  the 
Court  cuts  out  the  particular  direction  which  is  illegal, 
but  gives  the  estates  to  the  parties,  so  as  to  carry  into 
effect  the  general  intention.  In  point  of  fact,  when  the 
estate  is  once  created  by  the  power,  so  as  to  take  effect 
under  the  ori^nal  devise,  the  case  is  the  same  as  if  it 
had  been  a  legal  devise.  To  all  these  cases  the  doctrine 
of  cy  pr^  has  been  applied;  and  so  far  as  this  case  calls 
for  it,  I  am  bound  to  apply  the  rule  laid  down  in  Pitt  v. 
Jackson. 


1848. 


The  next  question  is,  in  what  way  the  rule  is  to  be 
appEed  with  reference  to  the  case  of  Matilda.  Now 
the  devise  is  to  a  class — ^to  the  children  of  unborn  chil- 
dren of  Jane  the  daughter;  and  it  is  dear  that  for  the 
purpose  of  determining  whether  the  whole  of  that  class 
can  take,  I  must  look  at  the  events  as  they  existed  at 
the  death  of  the  testator.  I  cannot  wait  for  subsequent 
events,  so  as  to  see  whether  a  difficulty  will  be  created 
by  the  birth  of  other  children  of  Jane.  If  Jane,  the  first 
tenant  for  life,  had  died  in  the  lifetime  of  the  testator, 
there  might  have  been  no  difficulty.  Jane  having  sup* 
vived  her  father,  the  difficulty  has  arisen ;  and  as  the 
estates  were  limited  to  the  unborn  children  otJansy  and 
the  imbom  children  of  such  unborn  children,  the  limita- 
tions in  the  will  could  not  take  effect  as  to  some  of  the 
class;  and  as  I  understand  the  rule  laid  down  by  Sir 
fF»  Grant  in  I^ahe  v.  Bobinsan  (a),  if  some  of  the  dass 
cannot  take,  the  others  cannot,  for  there  has  been  no 
gift  to  any  of  them  apart  from  tiie  ^fl  to  the  others  of 
the  dass.  It  would  be  impossible  to  say  what  any  one 
separatdy,  and  not  as  a  member  of  the  entire  dass. 


(a)  2  Mer.  363. '  Jee  v.  Audley,  1  Cos,  324. 
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1843. 


Judgment. 


should  take ;  the  whole  class  therefore  must  be  excluded, 
unless  the  cy  prds  doctrine  is  to  be  applied;  and  that 
being  so,  it  seems  to  me  it  must  be  applied  to  the  share 
of  MatUda. 

The  question  then  arises,  whether,  being  obliged  to 
alter  the  limitations  in  the  case  of  Matilda,  I  am  there- 
fore bound  to  alter  them  in  the  cases  of  the  other  children 
of  Jane:  upon  Ihat  point  I  feel  great  difficulty.  The 
devise  is  to  all  the  children  of  Jane^  bom  and  to  be  bom, 
equally,  and  to  their  children.  To  ascertain  the  class, 
H  is  necessary  to  apply  the  reasoning  to  which  I  have 
adverted.  Having  ascertained  the  class,  and  decided 
that  they  shall  take  by  the  cy  pr^  doctrine  rather  than 
the  will  be  inoperative,  I  find  some  of  them  whose  estates 
I  must  break  in  upon,  to  preserve  the  general  intention, 
and  others  with  respect  to  whom  there  is  no  necessity 
for  doing  so.  I  am  to  apply  an  arbitrary  doctrine,  in- 
troduced merely  to  preserve  the  estates  as  nearly  as  may 
be,  to  those  to  whom  the  testator  intended  they  should 
go ;  but  I  cannot  see  the  lo^cal  necessity  of  going  on 
to  2q>ply  it  beyond  the  immediate  exigency  of  the  case ; 
of  extending  its  application  to  each  separate  set — to 
limitations  which  do  not  require  it — ^merely  for  the  sake 
of  adhering  to  one  uniform  rule  throughout  the  limita- 
tions to  the  different  branches  of  the  family.  I  am 
bound  to  disregard  events  ibr  the  purpose  of  ascertain- 
ing the  class;  but  why  am  I  bound  to  disregard  them, 
in  determining  what  estates  the  parties  take?  Why 
may  I  not  be  governed,  in  that  particular,  by  the  exi- 
gtticies  of  each  branch  of  the  limitation  at  the  death  of 
the  testator?  If,  on  the  other  hand,  I  should  be  of 
opinion  that  cross-remainders  ought  to  be  implied,  sup- 
posing all  the  children  of  Jane  to  take  estates  tail,  but 
that  they  are  not  to  be  implied  if  some  of  those  children 
take  estates  for  life  and  others  take  estates  tail,  and  if 
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the  clear  intention  was  to  give  crosa-remainders,  as  be- 
tween the  different  children  of  Jane,  it  is  a  strong  argu- 
ment for  saying  that  the  doctrine  of  cy  pr^  requires 
that  you  should  deal  with  every  branch  of  the  family  of 
Jane  in  the  same  manner.  If,  however,  it  is  not  neces- 
sary to  alter  any  given  line  of  limitations  in  order  to 
support  it,  I  am  not  at  present  satisfied  of  the  existence 
of  any  rule  of  law  which  obliges  me  to  do  so,  only  because 
another  distinct  line  of  limitations  cannot  be  supported 
without  the  application  of  the  cy  pres  doctrine. 


1843. 


Judgment* 


Vice-Chancellor  : — 

In  the  argument  of  this  case,  it  was  agreed  by  all 
parties,  that  the  devises  posterior  to  the  estate  for  life 
given  to  Matilda  the  after-bom  child  of  Jane  the 
daughter,  could  not  take  effect  as  estates  by  purchase, 
and  the  devise  being  to  the  children  of  Jane  as  a  class, 
it  was  properly  admitted  that  the  same  vice  which  af- 
fected those  estates  must  affect  the  estates  posterior  to 
the  life  estates  of  all  the  children. 


May  IIM. 


The  questions  argued  before  me  were, — first,  whether 
the  children  of  Jane  were  joint  tenants  or  tenants  in 
common  under  the  will ;  secondly,  supposing  them  to 
be  tenants  in  common,  whether  I  could  apply  to  tiiis 
case  the  cy  prfes  doctrine,  regard  being  had  to  tiie  cir- 
cumstances tiiat  the  grandchildren  of  Jane  were  to  take 
as  tenants  in  common;  thirdly,  assuming  tiiat  the  cy 
pr&  doctrine  might  and  ought  to  be  applied,  and 
admitting  that  it  must  be  so  applied  to  the  share  of 
Matilda,  as  to  give  her  an  estate  tdl, — ^whether  estates 
t£ul  must  also  be  ^ven  to  tiie  children  otJane  who  were 
living  at  the  death  of  tiie  testator,  or  whetiier,  as  to 
such  children  of  Jane  as  were  living  at  the  deatii  of  the 
testator,  tiie  estates  given  by  the  will  might  not  take 
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1843.        effect  in  the  way  the  will  pointed  out;  and^  lastlj, 

whether  croes-iemiunders  should  be  implied,  as  to  the 

share  of  Jane  the  grand-daughter,  or  whether  the  estate 

went  over  upon  her  death  without  issue,  to  the  ultimate 

Judgment,     devisees  named  in  the  will,  or  to  the  co-heirs  at  law. 

Upon  the  first  two  questions,  I  retain  the  opinion 
expressed  in  the  course  and  at  the  dose  of  the  argument. 
I  think  it  impossible  to  read  the  will  as  giving  estates  in 
joint  tenancy  to  the  children  of  Jane  the  daughter  of  the 
testator,  and  I  think  the  case  of  Pearce  v.  Edmeades  {a) 
is  clearly  distinguishable  from  the  present  case.  And 
for  the  reasons  I  gave  at  the  dose  of  the  ai^ument,  I 
think  the  cy  pr^  doctrine  must  be  applied  so  as  to  sus- 
tain the  will,  in  its  application  to  the  after-bom  child 
Matilda^  and  so  as  to  sustain,  as  far  as  it  can  be  sustained, 
the  intention  that  the  descendants  of  the  after-bom  child 
Matilda  should  take  an  interest  in  the  estate.  The  case 
of  Pitt  V.  Jackson  {p)  must  be  treated  in  this  Court  as 
'  settled  law,  until  it  is  shaken  by  the  highest  authority 
in  the  law. 

With  respect  to  the  third  question, — the  testator  has 
given  his  property  to  be  equally  divided  between  the 
members  of  a  class  in  certain  estates  and  interests; 
according  to  which  equality  between  the  different 
branches  of  the  class  was  certainly  contemplated.  The 
Court,  in  order  to  preserve  the  limitations  in  the  branch 
of  Matilda f  is  constrained  to  alter  the  estate  given  to  her 
by  giving  to  her  an  estate  tail ;  thereby,  in  effect,  depriv- 
ing her  descendants  of  all  direct  interest,  and  (unless  the 
estates  of  the  other  branches  are  to  be  altered  as  well  as 
that  of  Matilda)  introducing  an  inequality  between  the 
interest  given  to  the  branch  of  Matilda,  and  the  other 
branches  of  the  family  of  Jane  the  daughter.     And  if 


(a)  3  Y.  &  CoU.  246. 


(b)  2  Bro.  C.  C.  61. 
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in  oonfiequence  of  so  altering  the  estate  in  the  branch  of  1843. 
MatSda^  it  were  necessary  to  alter  the  estates  in  the 
other  branches,  in  order  to  preserve  any  limitations  in 
the  will,  I  have  no  hesitation  in  sajring  the  Court  might 
alter  the  estates  in  those  other  branches  also:  but  if  Ju^eni. 
the  inequality  introduced  between  the  branches,  by  the 
alteration  of  the  estate  given  to  Matilda, — ^not  altering 
any  other  estate,^  does  not  interfere  with  any  of  the 
ulterior  limitations,  the  question  is,  whether  the  Court 
is  bound  to  alter  more  of  the  will  upon  the  cy  pr^  prin- 
dple  than  the  exigencies  of  the  case  call  for.  Now> 
assuming  that  no  ulterior  remainders  would  be  affected 
by  the  inequality  referred  to,  I  think  I  am  not  bound 
to  apply  the  cy  pr^  doctrine  to  any  devise  in  the  will 
but  those  which  demand  its  application,  in  order  that 
the  devise  may  be  sustsdned.  Then,  does  the  necessity  for 
applying  the  cy  pr^  doctrine  exist  in  any  of  the  branches 
except  that  of  Matilda?  I  think  not.  I  admit  that» 
where  at  the  death  of  a  testator  his  will  may  or  may  not 
create  a  perpetuity  according  to  events,  the  Court  can- 
not await  those  events,  but  must  put  a  construction 
upon  the  will  of  the  testator  at  his  death,  with  reference 
to  every  event  which  the  will  may  contemplate;  and 
full  effect  has  been  given  to  that  rule  in  the  admission 
properly  made  in  ai^ument,  that  the  estates  by  pur- 
chase given  by  this  will  to  the  children  of  the  afterbom 
children  of  Jane,  the  daughter,  affect  the  validity  of  the 
devises  by  purchase  to  the  grandchildren  of  Jane,  the 
daughter,  although  bom  of  parents  who  were  living  at 
the  death  of  the  testator.  To  determine  the  validity  of 
a  given  set  of  limitations,  the  will  must  be  applied  to 
the  facts  of  that  particular  case,  as  they  stood  at  the 
death  of  the  testator,  and  not  as  they  stood  at  the  date 
of  the  wilL  And  where  there  are  several  sets  of  limita- 
tions, I  think  I  am  bound  to  take  the  case  as  it  stood 
at  the  death  of  the  testator,  and  to  apply  the  cy  pr^ 
VOL.  in.  c  H.  w. 
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184d.  doctrine  to  those  cases  only  which  at  that  time  require 
that  it  should  be  applied,  and  so  fiur  only  as  each  case 
may  require  its  application.  Suppose  the  testator  had 
given  different  undivided  portions  of  his  estate  to  each 
jkdgnwni*  of  the  children  of  Jane,  tiie  daughter,  distributively,  re- 
peating the  ulterior  limitations  in  the  will,  in  their  appli- 
cation to  each  undivided  share,  and  to  the  respective 
families,  I  cannot  conceive  that  a  doctrine,  founded  upon 
the  principle  of  approximation,  ought  then  unnecessarily 
to  be  applied  to  distinct  shares  of  the  estate,  so  as  to 
destroy  the  intention  in  any  particular  case,  only  because 
with  respect  to  another  share  the  particular  intention  is 
necessarily  sacrificed  to  preserve  the  general  or  par^ 
mount  intention.  And  if  tiiat  would  be  right  in  the  case 
of  a  will  worded  as  I  have  supposed,  I  think  I  must  con- 
strue a  will,  expressed  as  this  testator  has  expressed 
himself,  in  the  same  way,  t.  e,  distributively,  with  re- 
spect to  each  share  into  which  the  property  becomes 
divisible.  The  cases  of  Humberstan  v.  Humberston  (a)  and 
Bankes  v.  Le  Despencer  {b)  appear  to  warrant  this  con- 
clusion (c). 


Then,  will  any  ulterior  consequences  follow  from  this 
mode  of  dealing  with  the  will,  which  might  be  avoided 
by  applying  the  cy  pr^  doctrine  to  all  branches  of  tiie 
family  alike?  Witii  respect  to  the  implication  of  cross- 
remainders, — tiie  reasoning  which  has  been  considered 
sufficient  to  warrant  and  establish  tiie  doctrine  as  be- 
tween a  class  of  devisees  in  tail  has  been  of  this  nature: 
first,  that  the  testator  could  not  have  intended  that  one 
of  the  devisees  should  take  the  whole  estate,  if  no  other 
were  bom  to  share  it  with  Imn, — and,  at  the  same  time. 


(a)  1  P.  Wins.  382.  upon  the  will.    That  of  the  late 

(6)11  Sim.  608.  Mr.  Charles  Bader  accorded  with 

(e)  The   i^iniona    of  Beveral  the  decision  upon  this  point, 
counsel  of  eminence  were  taken 
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hare  intended,  that,  if  others  were  bom  and  died  im- 
mediately, such  a  drcumstance  should  deprive  the  sur- 
yiyor  of  the  shares  of  Uie  deceased  children  in  the 
estate.  Secondly,  that  the  testator  has  clearly  intended, 
by  the  v^y  expressions  he  has  used,  that  the  estate 
should  go  to  the  heir-at-kw  or  remainderman  as  one 
entire  estate,  at  one  time,  and  not  by  fractions;  and 
that  the  event  upon  which  the  estate  was  to  go  was  the 
fiulure  of  issue  of  all  the  devisees, — an  intention,  which, 
upon  the  ordinary  doctrine  o£  implication,  supposed  an 
estate  in  the  whole  of  the  property  to  exist  in  all  those 
devisees.  Upon  this  reasoning,  if  the  testator  had 
himself  given  estates  tail  to  the  children  of  Jane^  his 
daughter,  the  gift  over  of  all  and  singular  the  premises, 
upon  the  fiulure  of, — ^^  in  default  of  such  issue,"  (which, 
without  relying  upon  the  words  of  survivorship  imme« 
diately  preceding,  must,  I  think,  be  construed  all  the 
issue  of  Janey  tiie  daughter),  would  have  obliged  me  to 
imply  cross-remainders  between  the  estates  of  the  de- 
visees. The  same  reasoning  would,  I  think,  have  obliged 
me  to  make  the  same  implication,  if  the  estates  for  life 
to  all  the  children  of  JoTte,  the  daughter,  could  have  been 
supported,  and  no  cross-remobxders  between  the  grand- 
children in  each  family  had  been  expressly  given  by  the 
will:  Boe  d.  IVren  v.  Clayton  (a).  And  if  such  an  im- 
pfication  would  be  admissiUe  in  the  two  cases  I  have 
suggested,  it  must  be  admissible  in  this  case,  unless  I 
am  to  exdude  it  upon  the  ground,  that,  where  cross- 
remainders  are  expressed  in  one  part  of  a  line  of  limita- 
tions, they  cannot  be  implied  in  another,  or  because  ol 
the  diflferenoe  between  the  limitations  which  I  now  sup- 
pose to  exist  between  different  branches  of  the  class  of 
devisees. 


1843. 


Judgment. 


On  the  first  of  these  points,  that  express  cross-remain- 

(a)  6  East,  628. 
c  2 
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1843.  ders  exclude  cross-remainders  by  implication.  Cloche's 
case{a)  was  referred  to.  On  the  second  ground,  the  ar- 
gument was,  that  there  would  be  a  want  of  equality 
or  reciprocity  between  the  children,  if  cross-remainders 
Judgment,  implied  where  the  estates  were  not  equal.  Now  it  seems 
to  me  that  there  is  a  substantial  difference  between 
the  reasoning  applicable  to  a  devise  to  individuals 
as  tenants  in  common,  and  a  devise  to  a  class  as 
*  tenants  in  common.  In  the  case  of  a  devise  to  indivi- 
duals as  tenants  in  conmion,  if  any  of  them  die  in  the 
lifetime  of  the  testator,  the  survivors  do  not  take  the 
whole,  but  there  is  a  lapse.  This  is  the  first  ground  on 
which  cross-remainders  are  nsually  implied,  and,  in  my 
judgment,  it  is  by  far  the  strongest  and  most  satisfactory 
ground,  that  the  testator  could  not  have  intended,  that, 
if  there  was  one  devisee  only  living  at  his  death,  that 
one  should  take  the  whole  estate,  but  if  there  were  two, 
and  one  died  the  next  moment,  that  then  the  survivor 
should  not  take  the  whole;  and  this  reasoning  does  apply 
to  the  case  of  a  class,  but  not  to  the  case  I  have  sup- 
posed. Cloche's  case,  if  so  considered,  would  be  very 
much  weakened  as  an  authority  to  govern  the  case  of  a 
class.  I  have  read  attentively  the  cases  as  collected  in 
Powell  on  Devises  (i),  with  Mr.  Jarman's  observations 
upon  them,  and  the  conclusion  which  I  have  formed  is, 
that  any  Court  would,  in  the  present  day,  with  the 
disposition  of  construction  which  now  prevails,  carry 
out  established  principles,  wherever  it  was  certain  that, 
by  so  doing,  the  intention  of  the  testator  was  effectu- 
ated; and  that  any  Court  would  now  hold,  that  an 
express  gi£t  of  cross-remainders  in  one  event  did  not 
preclude  the  Court  from  giving  cross-remainders  by 
implication  in  another,  either  case  being  clearly  within 


(a)  Dyer,  330  b. 
(6)  Vol.  1.  p.  406  et  seq.      See  2  Jarman  on  Wills,  461  et  seq. 
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the  scope  of  the  reasoning  upon  which  Courts  have 
proceeded  in  implying  cross-remainders. 

The  argument  of  the  want  of  redprocity^  I  confess,  I 
cannot  understand:  the  only  person  damnified  by  the 
implication  of  cross-remainders  b  the  ultimate  remain- 
dennan,  whose  estate  is  postponed.  As  to  the  different 
branches,  the  state  of  circumstances  which  supposes  a 
case  for  cross-remainders  to  arise  supposes  also  that  one 
of  those  branches  is  extinct ;  and  the  extinct  branch,  of 
course,  can  have  no  interest  in  the  question.  With  re- 
gard to  the  other  branches,  the  reasoning  which  has 
been  considered  sufficient  to  justify  the  Court  in  giving 
cross-remainders  by  implication  will  apply,  whether  you 
suppose  or  not  that  one  of  the  branches  took  an  estate 
tail,  and  that,  as  to  the  other,  the  first  taker  took  for 
life,  and  his  descendants  took  estates  in  taiL  The  rea- 
soning is  the  same  in  both  cases.  The  intention  was, 
that  every  one  should  take  alike  originally,  as  if  there 
was  no  other  to  share  with  him.  The  intention  could 
not  have  been  (so  the  Court  holds)  that  any  one  branch 
should  lose  the  substantial  part  of  the  estate,  only  be- 
cause there  happened  to  be  a  person  to  share  with  him 
for  one  moment.  The  testator  intended  that  the  pro- 
perty should  continue  in  each  line  so  long  as  there  were 
descendants  of  that  line  to  take;  and  that  it  should  go 
over  when,  but  not  before,  a  complete  fulure  of  issue 
took  place. 


Judffmmi* 
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1843. 

Ex  PARTE  THE  FEOFFEES  OF  ADDIES'  CHA- 
RITY, IN  THE   MATTER  OF  THE   LONDON   AND 

2mMqy,        GREENWICH  RAILWAY  COMPANY. 

and  2nd  June,  m 

The  act  which  1  HE  act  for  incorporating  the  London  and  Green- 

pmy  to  pmr.™  ^'^^^  Railway  Company  (a)  empowered  the  company  to 

^  for*mak^n  P^*^^*"*^  hnda  necessary  for  the  undertaking,  and  en- 

a  railway  pro-  abled  all  bodies  and  persons  whomsoever,  in  the  words 

costs  of  the  of  the  act,  *' who  are  or  shall  be  seised  or  possessed  of 

8ai«r Mdcon-  ^^  interested  in  any  such  lands,  tenements,  or  heredita- 

▼eyances"  ments,  to  Contract  for,  sell,  and  convey  the  same,  or 

should  be  borne  i  /»  t  .  ■■  ^      n 

by  the  pur.        any  part  thereof,   unto   the   said  company;    and  all 

^  H^d,  that      ^^^^  contracts,  sales,  and  conveyances  shall  be  made  at 

we^^^'^^^d"       *^®  expense  of  the  said  company  "(i).     The  company 

these  words,       purchased  some  land  at  Deptfordy  from  the  feoffees  of 

reimbursed  the   Addies^  charity,  at  a  price  agreed  upon,  and  afterwards 

oSlhel^titte''*^  assessed  by  a  jury,  and  which  was  paid  into  the  Bank 

to  the  land  pur-  of  England  according  to  the  provisions  of  the  act  in 

company.  such  cases.     The  petition  of  the  feoffees  prayed  that 

the  costs,  charges,  and  expenses  incurred  by  them,  as 

such  feoffees  and  trustees,  upon  and  in  relation  to  the 

contract  with,  and  sale  and  conveyance  to,  the  company, 

and  in  making  out  their  title  to  the  land  so  purchased 

and  taken  by  the  company,  might  be  taxed ;  and  that 

the  company  might   be  ordered   to  pay  such  costs, 

charges,  and  expenses;  and  that  the  purchase-money 

might  be  re-invested  upon  the  trusts  of  the  charity  (c). 

The  only  question  was,  whether  the  company  was 
bound  to  pay  the  feoffees  the  costs  they  had  incurred  in 
making  out  their  title. 

(a)  3  &  4  Will.  4,  c.  xlvi.  costa  of  laying  out  and  re-invest- 

(h)  Sect.  39.  ing  the  purchaae-money  in  such 

(c)  Sect.  75  provided  for  the  cases, 
payment  by  the  company  of  the 
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Mr.  StraUony  for  the  petitioners,  mentioned  ExparU        1843. 

Norihwidt  (a),  Ex  parte  Trafford{b),  and  Ex  parte  Bishop      ^  '    ^^ 

of  Durham  (c).  Tha  Fsovrsn 

•'  ^  ^  OF  Apdim' 

Charity 

Mr.  TweUs,  for  the  Company,  resisted  the  claim  to  lo^!^  & 
the  costa  in  question  on  several  grounds:  first,  that  it  ^^^J*^ 
was  alt<^ther  an  unusual  payment  as  between  vendor 
and  purchaser,  and  therefore  only  to  be  directed  under 
some  special  legislative  provision;  secondly,  that  such 
costs  were  not  contemplated  by,  and  were  not  within, 
the  clause  of  the  act  which  prescribed  what  costs  were  to 
be  borne  by  the  company;  and,  thirdly,  that  this  was,  in 
fact»  proved  by  a  later  act  the  company  had  obtained, 
enabling  them  to  provide  a  station  in  the  parish  of 
SL  Olave  (d)f  which  expressly  enacted  that  the  com- 
pany should  pay  the  reasonable  costs  and  expenses 
attending  the  valuation  of  the  lands,  and  making  out, 
establishing,  or  proving  the  claim  of  the  vendors  thereto, 
and  of  the  investigation,  deduction,  and  verification  of 
.the  title  on  the  part  as  well  of  the  seller  as  of  the  pur- 
chaser. This  act  might  be  considered  as  tantamount  to 
a  l^slative  declaration,  that  the  former  acts  did  not 
comprehend  any  provision  for  such  costs.  Fourthly, 
that  many  similar  applications  had  been  made  to  the 
Court  under  other  railway  acts,  containing  like  enact- 
ments with  regard  to  costs,  which  had  been  refused; 
and^  lastly,  that  the  expenses,  if  any,  which  were  thrown 
upon  the  vendors,  by  the  necessity  of  making  out  their 
title,  was  an  incidental  damage  sufiered  by  them,  owing 
to  the  compulsory  taking  of  the  land,  and  as  such  da- 
mage, (where  it  arose),  it  was  usual  to  give  it  in  evidence 
before  the  jury,  in  order  that  it  might  be  included  in 
the  gross  sum  to  be  awarded  to  the  vendor.  The  pro- 
bability, therefore,  was,  that  the  money  in  Court  com- 

(a)  I  Y.  &  Coll.  166.  (e)  3  Y.  &  Coll.  690. 

(»)  2  Y.  ft  Coll.  522.  {d)  3  8i4  Viot 
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prehended  the  expenses  which  the  feoffees  now  asked 
for  (a). 


Vice-Chancellor  : — 

The  company  were  empowered  hj  the  act  to  pur- 
chase lands  of  persons  and  bodies,  many  of  whom  were 
otherwise  incapacited  to  sell,  and  the  act  prescribes  the 
way  in  which  the  price  of  the  land  is  to  be  ascertained, 
and  expressly  directs,  that  ''all  such  contracts,  sales, 
and  conveyances  shall  be  made  at  the  expense  of  the 
said  company."  In  this  case,  the  company  contracted 
with  the  petitioners  for  the  purchase  of  part  of  their 
lands,  the  price  was  fixed  by  a  jury,  and  the  convey- 
ance was  executed  in  the  form  which  the  act  points 
out«  The  company,  having  taken  the  land,  called  on 
the  vendors,  as  they  had  a  right  to  do,  to  make  out 
their  title ;  the  title  was  made  out,  and  that  occasioned 
some  expense.  The  sole  question  now  made  is,  whether 
the  vendors  are  entitled  to  the  particular  costs  so  in- 
curred,— the  company  admitting  that  they  are  bound  to 
pay  the  other  costs.  Against  the  liability  to  the  costs  in 
question,  it  was  argued,  first,  that  maldng  out  the 
title  is  not  comprehended  in  the  words  "  contract,  sale, 
and  conveyance;'*  and,  secondly,  if  that  was  doubtful 
upon  the  construction  of  the  words,  a  subsequent  act 
which  had  been  passed  was  so  worded  as  expressly  to 
comprehend  the  costs  of  the  vendor  in  deducing  the 
title,  and  therefore  the  former  act  was  not  so  framed  as 
to  include  them.  I  do  not  by  any  means  accede  to  the 
latter  argument.  The  first  railway  acts  were,  in  many 
respects,  vaguely  expressed,  and  it  was  necessary  to 
extend  their  provisions  in  several  ways;  but  if  the 
words  in  the  first  act  are  large  enough  to  comprise 


(«)  No  affidavit  was  filed  to  shew  whether  this  was  or  was  not  the  fact. 
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these  costs,  it  cannot  be  that  the  subsequent  act  has        i8i3. 

the  effect  of  depriving  the  vendors  of  them.     The  sole      jsxparu 

question  is,  whether  the  words  of  the  first  act  are  large  The  Pboffem 

1  111  n       1 '  r      ^'  Addibs' 

enough  to  comprehend  the  costs  of  making  out  the      Charity 

titla  It  certfdnly  seems  to  me  clear  that  they  are.  London  & 
Why  would  not  the  word  "contract**  alone  have  been  tS"**'7'(^ 
sufficiently  comprehensive  for  that  purpose?  If,  in  an 
ordinary  case  between  vendor  and  purchaser,  it  was  part 
of  the  contract  that  the  costs  of  the  contract  should  be 
paid  by  the  purchaser,  that  stipulation  would  entitle 
the  vendor  to  costs  of  this  description ;  for,  in  com- 
pleting a  contract  to  sell  an  estate,  making  out  the  title 
of  the  vendor  is  a  necessary  part  If  a  bill  were  filed, 
a  court  of  equity  would,  I  have  no  doubt,  say,  if  the 
purchaser  agreed  to  pay  all  the  expenses  of  the  contract, 
he  must  pay  these  costs  also.  i 

Supposing  there  to  be  any  doubt  on  the  word  "  con- 
tract" alone,  what  is  the  effect  of  the  words  "sales  and 
conveyances  ?**  The  parties  must  necessarily  have  con- 
templated that  some  expense  would  be  occasioned  by 
making  out  the  title :  to  say  that  that  expense  must  be 
borne  by  the  vendors,  would  be  to  act  in  direct  contra- 
diction to  the  terms  of  the  act  under  which  the  parties 
have  proceeded,  and  which,  in  fact,  constitutes  the  con- 
tract or  part  of  the  contract  between  them.  I  must 
hold,  in  the  words  of  the  act,  that  the  expenses  of  the 
contract,  sale,  and  conveyance,  which,  according  to  my 
interpretation,  comprise  every  expense  necessarily  in- 
cidental to  the  completion  of  the  contract,  are  to  be  paid 
by  the  purchasers. 
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nth  March. 


LEWIS  V.  THOMAS. 

A,  r.,  aper.  ThOMAS  DAVIES  died  in  1811,  intestate,  being 

mUid,  U^^fai  ^^  ^b®  ^^6  ^^  ^^^  death  seised,  to  him  and  his  heirs  in 

S^^S^t^wme  ^^^^^imple,  of  lands  in  the  county  of  Glamorgan^  subject 

entitled  as  to  a  term  of  1000  years,  created  by  way  of  mortgage, 

hen  CSS- at 'law 

to  certain  lands,  and  entitled  for  an  equitable  estate  to  lands  copyhold  of 

the renterad  inheritance,  according  to  the  custom  of  the  manor  of 

^^fol^  Cw(y  WaJUay  in  the  same  county,  subject  to  a  mortgage 

teen  yean  dur-  to  E.  Evans,  to  secure  which  the  premises  had  been 

A.  T.,  and  eie-  Surrendered  to  a  trustee  to  the  use  of  the  mortgagee, 

heriwlth  ^cn  *^^  *^  entitled  to  Other  lands  copyhold  of  inheritance, 

M.  D.  died.  according  to  the  custom  of  the  manor  of  Ogmare,  in  the 

if.  D.  had  pro-  ^  ,   ^  ^ 

cored  A,  T,  to    same  county.      Thomas  Docks  left    Thomas   Bennett 

devi^%rt  of  DavieSy  his  son  and  heir-at-law,  and  heir  according  to  the 

auio  hide^  t^    custom  of  the  manors,  and  Mary  Davies,  his  widow,  who 

for  conveying     was  entitied  to  her  freebench  in  the  copyhold  lands  of 

M.  D.  and  her    the  manor  of  Ogmorey  and  to  her  dower  of  the  freehold 

^eid  that      estate,  subjcct  to  the  mortgage  term.     The  rents  and 

MD,  had         profits  were  received  either  by  Thomas  Bennett  Dames 

founded  her         ^  ^  '' 

title  upon  the  OT  Mary  Davies  until  November,  1815,  when  Thomas 
which  she  had  Bennett  Davtes  died  intestate,  leaving  AUce  Thomas,  the 
P^*^J^^^.*  ^'  sister  of  his  paternal  grandfather,  his  heiress-at-law,  and 
her  favour ;  that  heircss  accordimr  to  the  custom  of  the  several  manors. 

her  claim  to  the 
lands  in  qnes- 

doBin^fto  be  AUce  Thomas  had  resided  in  the  family  of  Thomas 

'"^^"t'^^r^  ^^^^  ^'^^  many  years  before  his  death :  and  after  his 

and  that  there  death  she  continued,  during  all  the  remainder  of  her 

no  adverse  pos-  hfe,  to  reside  with  Mary  Davies,  his  widow.     It  ap- 

andniS  A.  T,  P^^red  that  the  rents  and  profits  of  the  freehold  and 

or  those  dum-  copyhold  premises  were  received  by  Mary  Dames,  afler 

That  procuring  instruments  of  conveyance  and  devise  to  be  executed  by  a  person  of 
unsound  mind  was  a  fraud  within  the  stat.  3  &  4  Will.  4,  c.  27,  s.  26 : — semble. 

That,  after  issues  had  been  directed,  on  motion,  to  try  the  validity  of  the  instruments 
executed  by  A.  71,  and  whether  she  was  of  sound  mind,  the  order  being  submitted  to,  it  was 
no  longer  open  to  those  claiming  under  Af.  Z).  to  insist,  at  the  hearing,  that  the  claim  of 
tha  heirs  of  A,  T.  was  barred  by  the  Statute  of  Limitations,  3  «c  4  Will.  4,  c.  27. 
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the  death  of  ThoTruu  Bennett  DavieSy  until  her  own 
deaths  and  were  never  received  by  Alice  TJiamas,  e:icept 
in  80  far  as  Mary  Dairies  might  have  applied  them  or      -,   ^' 
any  part  of  them  for  the  use  of  Alice  Thomas. 


Under  a  power  of  attorney,  dated  the  8th  of  April, 
1818,  signed  with  the  mark  of  Alice  Thomas^  and  ex- 
pressed to  be  executed  by  her,  in  consideration  of  her 
love  and  affection  for  Mary  DavieSy  the  reversionary  in- 
terest of  AUce  TTwmas  in  the  copyhold  premises  of  the 
manor  of  Ogmorcy  subject  to  the  freebench  of  Mary 
Davies,  was  surrendered  at  a  court  baron  of  the  manor 
holden  on  the  21st  of  May,  1818,  to  the  use  of  Mary 
Davits  and  her  heirs.  E.  Evansy  the  mortgagee  of  the 
copyholds  in  Cmty  Walliay  being  in  1827  paid  off  by 
D.  JoneSy — ^by  an  indenture  dated  the  25th  of  January, 
1827,  also  signed  by  AKce  ThomaSy  and  to  which  E. 
Evans,  Mary  DavieSy  D,  JoneSy  and  the  trustee  were 
also  parties,  the  mortgage  of  Evans  was  transferred  to 
Jofttes;  and  in  consideration  of  the  said  payment  by  him, 
and  also  in  consideration  of  the  regard  and  affection 
which  Alice  Thomas  had  for  her  niece-in-law  Mary  Da- 
viesy  Alice  TTiomas  thereby  covenanted  to  surrender  the 
8ud  copyhold  premises  to  the  use  of  2>.  Janes  and  his 
heirs,  subject  to  the  equity  of  redemption  of  the  same ; 
aad  D.  Jones  covenanted,  that,  on  repayment  of  the 
mortgage-money  and  interest,  he  would  surrender  and 
reoonvey  the  premises  to  the  use  of  AUce  Thomas  and 
her  assigns  for  her  life,  and  afler  her  decease  to  the  use 
of  Mary  Davies  and  her  heirs ;  and  it  was  thereby  cove- 
nanted, that  in  the  meantime  the  said  Alice  Thomas 
should  continue  seised  thereof,  subject  to  such  trust 
At  a  court  baron,  holden  the  9th  of  July,  1827,  the 
premises  were  surrendered  by  the  trustee,  and  D.  Jones 
was  admitted  tenant  of  the  premises  pursuant  to  the  in- 
denture. 


Statement. 
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Statement, 


AUce  Thomas  died  in  Januaiy^  1828,  leaving  the 
Plaintiff  Jane  Lewis  and  the  Defendant  Martha  Goioer 
her  co-heiresses  at  law,  and  co-heiresses  according  to 
the  custom  of  Caity  Wialhay  and  the  Plaintiff  Jane 
Lewis  alone  co-heiress  according  to  the  custom  of 
Offmore. 


In  October,  1838,  Mary  Davies  proved  in  the  Eccle- 
siastical Court  an  instrument,  dated  the  20th  of  Febru- 
ary, 1818,  attested  by  three  witnesses,  purporting  to  be 
the  will  of  AUce  ThomaSy  whereby  she  devised  all  her 
freehold  and  copyhold  lands  and  hereditaments  in  the 
county  of  Glamorgan  to  her  niece-in-law  Mary  Davies^ 
her  heirs  and  assigiis,  and  appointed  Mary  Davies  her 
executrix. 


Mary  Davies  died  in  December,  1839,  having  by  her 
will  devised  the  said  freehold  and  copyhold  landfi  to 
trustees  in  trust  for  the  separate  use  of  Sarah  Thomas 
for  her  life,  with  remidnders  to  the  children  of  Sarah 
Hiomasy  subject  to  an  annuity  which  she  bequeathed  to 
/.  Llewellyn. 

The  bill  was  filed  in  September,  1840,  by  Jane  Lewis, 
against  the  devisees  of  Mary  Davies  and  the  annui- 
tant imder  her  will,  and  against  D,  Jones  and  Martha 
Goiwery  stating  that  AUce  Thomas  had  been  for  many 
years,  and  long  before  the  death  of  Tliomas  Davies,  of 
unsound  mind,  alleging  various  facts  in  proof  thereof, 
and  praying  that  the  will,  power  of  attorney,  and  as- 
signment might  be  declared  to  be  fraudulent  and  void, 
and  that  the  surrenders  of  the  said  copyholds  might 
also  be  declared  void  and  of  no  effect,  and  that  the  pre- 
tended will  and  other  instruments  might  be  delivered 
up  to  be  cancelled,  and  praying  other  relief  consequen- 
tial on  such  declaration. 
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Sarah  Thomas  and  her  children^  the  devisees  under 
the  will  otJdary  Dames,  denied  the  alleged  insanity  of 
AUce  ThomaSy  and  by  their  answer  submitted^  that  it  ap- 
peared by  the  statements  of  the  bill,  that  the  alleged 
right  of  the  Plaintiff,  so  far  as  related  to  the  freehold 
estate,  accrued  in  the  year  1811,  on  the  death  of  Tho* 
mas  Dames,  and  had  therefore  been  effectually  barred 
by  lapse  of  time,  and  by  the  effect  of  the  statute  for  the 
limitation  of  actions  and  suits  (a) ;  and  as  to  such  of 
the  copyhold  or  customaryhold  hereditaments  as  Tho- 
mas Deanes  was  entitied  to  for  an  estate  of  inheritance 
according  to  the  custom  of  the  manors  respectively,  but 
which,  as  to  the  legal  estate,  were  vested  in  trustees,  they 
subnoitted,  whether,  his  estate  therein  being  merely 
equitable,  any  right  of  freebench,  or  in  the  nature  there- 
of attached  to  such  equitable  estate,  and  whether  the 
alleged  right  to  such  estate  did  not  also  accrue  on  the 
death  of  Thomas  Dames,  and  was  not  in  like  manner 
barred. 


1843. 


statement. 


Ailer  the  answers  of  all  the  Defendants  were  put  in, 
the  Plaintiff  moved  that  issues  might  be  directed  to  be 
tried  for  the  purpose  of  determining  the  questions  raised 
upon  the  validity  of  the  instruments  impeached  by  the 
suit  (i).  Upon  this  motion,  the  Master  of  the  Bolls 
ordered  that  the  parties  should  proceed  to  a  trial  at  law 
in  the  Queen's  Bench,  at  the  next  assizes  for  Glamorgan, 
upon  the  following  issues,  viz. : — ^first,  devisavit  vel  non, 
under  the  will  oi  AUce  Thomas,  in  &c.,  dated  the  20th 
of  February,  1818:  secondly,  whether  AUce  Thomas 
ever  executed  the  deed-poll  or  power  of  attorney  of  the 
8th  day  of  April,  1818,  in  &c. ;  and,  if  she  executed  the 
said  deed-poll  or  power  of  attorney,  whether  she  was  of 

(o)  3  &  4  Will.  4,  c.  27,  8.  2.    Sim.  361  ;  and  Golden  v.  Ulyate, 
\h)  See  FuOagar  v.  Clark,  1 8    Id.  872, 377,  and  other  cases  there 
Yes.  481  ;  Kent  v.  Burgett,  11     cited. 


1842. 
JuM2nd, 


30  CASES  IN  CHANCERY. 

184a.  loiiiid  mind  at  the  time  fllie  executed  the  same:  thirdly, 
whether  Alice  Thanuu  was  of  Boond  mind  at  the  time 
of  the  ezecatioo  of  the  indenture  of  the  25th  of  Jana- 
9XJ,  1827,  in  ftc,  and  fidly  understood  the  contents  and 
effect  thereof ;  and,  fourthly,  whether  the  said  deed-poll 
of  the  8th  day  of  April,  1818,  and  the  said  indenture  of 
the  25th  day  of  January,  1827,  or  dther  and  which  of 
them,  were  or  was  obtained  fiom^&e  Humuuhj  fraud. 

The  learned  Ju^  (Sir  R.  M.  Bolfe)  before  whom 
the  issues  were  tried  certified  the  fiKSt  of  such  trial,  and 
the  finding  of  the  jury  on  the  several  issues,  as  fcAows: — 
On  the  first  issue,  that  ASee  Thomas  did  not  devise  by 
her  will,  dated  the  20th  of  February,  1818,  in  the  said 
issue  mentioned  On  the  second  issue,  that  AUce  Thomas 
did  execute  the  deed-poll  or  power  of  attorney  in  the 
said  issue  mentioned,  dated  the  8th  of  April,  1818,  but 
that  she  was  of  unsound  mind  at  the  time  of  the  execu- 
tion thereof,  and  had  been  of  unsound  mind  for  the  last 
thirty  years  of  her  life.  On  the  third  issue,  that  AVee 
Thomas  was  of  unsound  mind  in  the  month  of  January, 
1827,  and  at  the  time  that  she  executed  the  indenture 
in  the  said  issue  mentioned,  and  that  she  did  not  fully 
understand  the  contents  and  effect  thereo£  And,  on 
the  fourth  and  bst  issue,  that  the  said  deed-poll  or 
power  of  attorney,  and  indenture  in  the  said  issue  re- 
spectively mentioned,  were  both  of  them  obtained  firom 
AUce  Thomas  by  fraud. 

The  Plaintiilsy  after  the  trial  of  the  issues,  went  into 
evidence  to  prove  the  execution  of  the  several  instru- 
ments by  the  parties,  and  the  surrenders  and  admittances 
on  the  court^roUs  of  the  manors.  The  Defendants  en- 
tered into  no  evidence. 

March  nth.       The  cause  now  came  on  for  hearing. 
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Mr.  Roupell  and  Mr.  I^ed,  for  the  Plaintiffb. 

Mr.  Jf\  J.  Taykr,  for  the  devisees  in  trusty  and  the 
oestnis  que  trust  under  the  will  of  Mary  Dames. 

The  finding  of  the  jury  on  the  issues  precludes  these 
Defendants  from  founding  their  title  upon  the  will  of 
Ahce  Thomas,  or  upon  the  effect  of  the  other  instru- 
ments in  question.  The  Defendants  are  therefore  thrown 
back  upon  their  title  under  the  statutes  of  limitation. 

The  question  then  is,  whether  there  has  been  such 
an  adverse  possession  hj  the  Defendants  and  those 
under  whom  thej  claim,  that  thej  have  acquired  a  title 
which  the  Court  will  not  disturb.  Now,  it  appears  by 
the  bill,  that  Mary  Dames  entered  into  possession  of  the 
premises  in  que&tloa  (excepting  the  copyholds  in  Oy- 
more^  in  which  she  had  freebench)  either  at  the  death 
of  Thomas,  her  husband,  in  1811,  or  Thomas  Bennett, 
her  son,  in  1815.  Assuming  the  latter  date  (as  the 
most  favourable  to  the  Plaintiffs)  as  the  time  when  the 
light  of  entry  or  action  accrued  to  Alice  Thomas,  with 
respect  to  the  freehold  lands  and  the  copyholds  in  CoUy 
JFaOia,  and  taking  the  finding  on  the  second  issue  to  be 
conclusive  on  the  &ct  that  Alice  Thomas  was  under 
the  disability  of  unsoundness  of  mind  until  her  death  in 
1828,  it  appears  that  thirteen  years  had  then  elapsed ; 
and  horn  her  death  until  the  death  of  Mary  Davies,  in 
1839,  a  further  period  of  eleven  years  elapsed:  these 
two  periods  make  together  twenty-four  years  of  adverse 
possession.  The  right  of  entry  or  action  is  therefore 
barred;  for  the  saving  of  the  statute  (a),  afler  twenty 
years  has  expired,  extends  only  to  "  ten  years  next 
afler  the  time  at  which  the  person  to  whom  such  right 


1848. 


ArpwHent* 


(a)  3&4Win.4,c.  27. 
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1843.  shaU  have  first  accrued,''  ''shall  have  ceased  to  be 
under  anj  such  disability^  or  shall  have  died''(a):  Doed, 
George  v.  Jesson  (6).  To  avoid  the  operation  of  the 
statute,  the  PlaintLSs  suggest  that  the  acts  of  Mary 
Argumtni.  j)ames  are  a  fraud,  and  that  the  same  were  unknown  to 
the  Plaintiffi  until  tiieir  own  titie  accrued,  and  therefore 
amount  to  that  concealed  fraud  against  which  it  is  the 
object  of  the  26th  section  to  guard :  that  clause,  how- 
ever, refers  to  a  possession  originating  in  fraud,  and  re- 
ferable onlj  thereto.  In  this  case  tiiere  is  nothing  to 
shew  that  the  fraud  of  Mary  Davies  (if  there  were  any) 
was  tiie  means  of  upholding  her  possession  even  for  an 
hour.  The  impeached  instruments  were  entirely  col- 
lateral to  tiie  possession  of  Mary  Davies ;  her  titie  did 
not  receive,  and  does  not  stand  in  need  oi^  aid  from 
them. 


Vice-chancellor  : — 

The  effect  of  an  issue  directed  upon  an  interlocutory 
proceeding  is  not  necessarily  to  conclude  tiie  parties  upon 
the  fact  to  which  the  issue  relates.  The  parties,  unless 
bound  by  any  special  undertaking,  (which  Lord  Cotten- 
ham^  in  Gomperiz  v.  An8dell{c),  seems  to  consider  that 
it  would  be  proper  to  require),  may  enter  into  evidence 
in  this  Court  for  tiie  purpose  of  supporting  or  displacing 
the  facts  found  upon  the  trial  of  the  issue.  The  course 
taken  in  Gompertz  v.  Ansdell  shews  that  an  issue  so  di- 
rected is  not  necessarily  final.  In  that  case  it  was  lefl  open 
to  this  consideration, — ^that  the  issue  might  have  been  di- 
rected exclusively  for  the  purpose  of  determining  tiie  mo- 
tion, and  not  with  the  view  of  laying  once  for  all  founda- 
tion for  the  judgment  of  the  Court  at  the  hearing.  But  in 

(a)  Sect.  16.  (6)  6  East,  80.  (c)  4  MyL  &  Cr.  449. 
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this  case  there  is  no  doubt  as  to  the  object  of  the 
issues :  it  could  only  be  with  a  ^iew  to  the  ultimate  de- 
dsion  of  the  question  in  the  cause.  The  issues  have 
been  tried^  and  the  Defendants  admit,  or,  at  least,  do 
not  now  question  the  propriety  of  the  verdict.  I  must, 
in  such  circumstances,  treat  the  issues  as  having  the  same 
effect  as  if  they  had  been  directed  by  the  decree  at  the 
hearing  of  the  cause ;  and  in  that  point  of  view  the 
question  is,  what  effect  is  now  to  be  given  to  the  pro- 
ceedings which  have  been  had  in  the  cause? 


1843. 


JudjfmenL 


With  regard  to  the  point  raised  upon  the  Statute  of 
Limitations,  I  am  clearly  bound  by  the  order  which  the 
Court  has  made  in  the  cause.  The  defence  founded 
upon  the  statute  was  insisted  upon  by  the  answer.  The 
case  of  the  Plaintiff  was,  that  the  statute  was  no  bar  to 
the  demand  of  the  heir-at-law  or  customary  heir.  It  is 
impossible  to  suppose  that  issues  of  this  nature  could 
have  been  directed,  if  the  question  upon  the  statute  had 
not  been  decided.  If  the  Defendants  could  maintain 
their  possession  on  the  ground  of  the  statutory  bar,  the 
facts  to  be  tried  by  the  issues  would,  at  least  so  far  as 
concerned  any  question  between  the  Plaintiff  and  the 
Defendants,  be  perfectly  immaterial.  I  cannot  do  other- 
wise than  hold  that  the  Court,  in  directing  these  issues, 
did  in  effect  decide  that  the  Statute  of  Limitations  con- 
stituted no  bar  to  the  suit. 


Looking  at  the  case  on  the  merits,  I  have  not  the 
slightest  doubt  of  the  justice  of  the  decision,  which  de- 
termined that  Mary  Davies  did  not  acquire  an  adverse 
title  to  any  part  of  this  property ;  nor  have  I  any  doubt 
that  I  should  have  come  to  the  same  conclusion  if  the 
question  had  been  now  open  for  my  decision.  It  would 
have  been  greatly  to  be  lamented  if  the  law  had  per- 
mitted Mary  Davies^  under  such  circumstances,  to  have 

VOL.  m.  .  D  H.  w. 
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1843.  acquired  a  title  to  the  property.  She  has  herself,  as 
appears  by  the  instnimeiits  in  quesfiou  in  the  suit,  put 
her  title  upon  those  instruments.  Those  deeds  are  con- 
clusiye  evidence  that  she  did  not  claim  against,  but,  on 

*"^"**'*^'  the  contrary,  that  she  claimed  under,  Alice  Thomas :  they 
are  direct  acknowledgments  of  the  title  of  Alice  Tho* 
ma8{a)i  it  is  not  a  case  of  adverse  possession.  I  do 
not  know  whether  the  Master  of  the  Bolls  had  under 
his  consideration  the  question  whether  the  case  was  or 
not  one  of  concealed  fraud  within  the  meaning  of  the 
statute,  but  I  think  I  should  have  had  no  difficulty  in 
concluding  that  it  was  such  a  case. 

I  think  the  case  of  the  Plaintiff  is  completely  estab- 
lished by  the  verdict. 


Decree.  Decree  according  to  the  prayer  of  the  bill. 

(a)  See  3  &  4  Will.  4,  c.  27,  t.  14. 
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SLADE  i;.  KIGG.  ^'^}^f'* 

JjY  an  indenture,  dated  tbe  3rd  of  June,  1839,  The  mortgiigee 
/.  Feaver  assigned  all  and  every  the  parts  or  shares,  ary  interest  in 
part  or  share,  whether  in  possession,  reversion,  remain-  '^^Uc^u^ 
der,  or  expectancy,  to  which  he  the  said  /.  Feaver  had  "^^  *  i^^^\  ^^ 
become  entitled  of  or  in  the  sum  of  5000/.  Bank  Stock,  hisbuifor  fore- 
and  also  of  or  in  a  oert^  accumulating  fund  therein-  ^titi™d  to*a  " 
before  mentioned,  unto  the  Plaintiff,  his  executors,  ad-  ^^^^  ^^^ 

common  form 

ministrators,  and  assigns,  to  and  for  his  and  their  own  for  an  account, 
use  and  benefit,  but  subject,  as  to  the  said  part  or  share  of  payment, 
of  or  in  the  said  sum  of  5000i  Bank  Stock,  to  the  ^rfo'^^"*'^- 

Trustees  ap- 

charges  made  thereupon  thereinbefore  recited,  and  sub-  pointed  to  seU 

ject,  as  to  all  the  premises  thereby  aasigned,  to  the  pro-  intere™S^*^ 

viso  or  agreement  therein  contained  for  the  redemption  ^^^^*  '"^  P'^ 

of  the  same,  upon  payment  by  the  siud  J.  Feaver^  his  thereon,  and 

executors,  administrators,  or  assigns,  of  the  sum  of  for  the  mort. 

990t  and  interest,  together  with  any  further  advances  J^^aJJJ^par! 

as  therein  mentioned ;  and  it  was  provided,  that  in  such  ?«■  *<»  *  ^^  ®^ 

T     .    .  foreclosure 

case  the  Plamtiff,  his  executors,  admmistrators,  or  as-  brought  by  the 

signs,  should  re-assign  the  said  premises  unto  the  said  "°"«**^* 
J.  Feaver^  his  executors,  administrators,  or  assigns,  or 
as  they  should  direct:  and  in  default  of  payment  as 
therein  mentioned,  the  Plaintiff  was  thereby  empowered 
to  sell  the  said  share  or  premises.  /.  Feaver  soon  after- 
wards died.  The  Defendant  Anna  Maria  Rigg  was 
his  administratrix;  and  in  December,  1841,  as  such  ad- 
ministratrix, she  created,  by  indorsement  on  the  said  in- 
denture, a  further  charge  on  the  stock  thereby  assigned, 
in  favour  of  the  Plaintiff,  for  261/.  and  interest.  The 
principal  monies  and  interest  were  not  paid  at  the  stipu- 
lated time. 


The  Defendant  Anna  Maria  Rigg  and  her  husband 
d2 
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subsequentlj  assigned  their  shares  and  interests  in  the 
same  stock  to  Cave  and  Stuckey^  as  trustees^  upon  trust, 
by  sale,  to  pay  the  debt  due  to  the  Phuntiff,  and  the 
charges  and  expenses  therein  mentioned,  and  to  pay  the 
surplus  to  the  Defendants  Rigg  and  wife. 


The  Plaintiff  filed  his  bill  against  Rigg  and  his  wife 
and  Cave  and  Stucheyy  praying  that  Rigg  and  his  wife 
might  be  decreed  to  pay  what  was  due  to  the  Plaintiff, 
on  taking  the  account  thereby  sought,  and  costs,  by  a 
short  day,  the  Plaintiff  offering  thereupon  to  assign  and 
release  the  said  mortgaged  premises  unto  Anna  Maria 
Rigg,  or  as  the  Court  should  direct ;  and  in  default,  that 
the  Defendants  Rigg  and  his  wife,  and  each  of  them, 
and  all  persons  claiming  under  them  or  either  of  them, 
might  be  foreclosed,  and  that  the  Defendants  Cave  and 
Stuckey  might  be  declared  to  be  trustees  of  the  said 
mortgaged  premises  for  the  Plaintiff  absolutely,  and  be 
directed,  if  necessary,  to  assign  and  release  the  same 
accordingly.  The  facts  were  not  in  dispute.  At  the 
hearing. 

Argument.  Mr.  Koe  and  Mr.  Berreyi  for  the  Plaintiffs,  asked  for 
a  decree  of  foreclosure :  the  interest  of  the  mortgagee 
in  the  stock,  although  a  vested  interest,  was  not  an  in- 
terest in  possession,  and  it  was  not  probable  that  suffi- 
cient would  be  realized  by  a  sale  to  pay  the  mortgage 
debt. 

Mr.  Cole^  for  the  Defendant  Rigg^  insisted  that  the 
mortgaged  property  was  not  of  a  nature  to  be  properly 
the  subject  of  foreclosure ;  that  the  mortgagee  was  only 
entitled  to  a  decree  for  sale  (a) ;  that  the  power  of  sale 
in  the  assignment  expressly  pointed  to  that  remedy 


(a)  See  PonUn  v.  Page,  1  Madd.  Chan.  Pr.  664,  Ed.  3. 
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alone  for  the  recovery  of  the  mortgage-moneyy  {Dyson 
y.  Morris  (a) ) ;  and  that,  having  unnecessarily  instituted 
a  suit  in  which  he  could  obtain  no  relief,  beyond  the 
sale  that  he  might  have  had  under  his  power  without 
suit,  the  costs  ought  not  to  be  added  to  the  debt :  Samp^ 
ion  V.  Pattison  (i). 


1843. 


Argument. 


The  trustees  appointed  for  the  purpose  of  dischar^ng 
the  incumbrances  on  the  mortgaged  property  were  in 
the  situation  of  mere  agents  of  the  mortgagor,  and 
ought  not  to  have  been  made  parties:  Walwyn  v. 
Cotttts  (c),  Garrard  v.  Lord  Lauderdale  {d). 


Vicb-Chancellor  : — 

I  have  not  been  able  to  find  a  case  in  which  a  decree 
for  foreclosure  has  been  made  of  an  interest  in  stock  in 
any  of  the  public  funds ;  nor  do  I  find,  from  the  in- 
quiries which  I  have  made  of  the  other  Judges  of  the 
Court,  that  any  instance  of  the  kind  has  occurred  within 
their  experience.  Among  the  forms  of  decrees  collected 
by  Mr.  Seton,  there  is  a  precedent  of  a  decree  in  a  suit 
for  the  redemption  of  goods,  which  contains  the  ordi- 
nary direction,  that,  in  default  of  payment  by  the  plain- 
tiff to  the  defendant  of  the  amount  found  due,  the 
plaintiff's  bill  is  to  stand  dismissed  with  costs  (e) :  this, 
in  fact,  operates  as  a  foreclosure,  and  is,  in  that  point  of 
view,  an  authority  for  a  decree  for  foreclosiu^,  on  a  bill 
for  that  specific 'purpose;  and  I  think  the  Court,  in  a 
case  like  that,  ought  to  make  a  decree  of  foreclosure.  If 


Judgment 


(a)  1  Hare,  413. 

(b)  Id.  536. 

(c)  3  Sim.  14. 


(d)  3  Sim.  1. 

(e)  Seton  on  Decrees,  pp.  1 81 , 
182. 
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1848.        the  reversion  in  the  stock  has  a  present  valne,  the  mort^ 
gagor  may  redeem ;  if  it  is  valueless  in  the  market  as 
a  subject  of  sale,  justice  requires  that  the  mortgagee 
should  have  the  option  of  taking  it  in  specie,  for  the 
**^"'**^'      chance  of  what  it  may  turn  out  to  be  worth  id  specie. 

The  only  question  then  is,  whether  the  circumstance, 
that  the  interest  of  the  mortgagee,  from  the  nature  of 
the  property,  can  only  be  equitable,  excludes  him  from 
the  right  to  the  decree  of  foreclosure  which  he  seeks. 
This  question  is  answered  by  the  cases  which  affirm  the 
title  of  a  second  mortgagee  to  foreclose  the  mortgagor, 
although  he  does  not  redeem  the  first  mortgagee,  or  take 
any  steps  to  get  in  the  legal  estate.  These  cases  de- 
cide, therefore,  that  iihe  mortgagee  of  an  equitable  in- 
terest in  property  is  entitled  to  foreclose  the  equity  of 
redemption,  leaving  the  legal  title  in  a  third  party.  I 
am  of  opinion  that  the  Plaintiff  in  this  case  is  entitled  in 
like  manner  to  a  decree  for  foreclosure  of  the  mortgaged 
property  in  the  ordinary  form. 

It  appears  that  the  mortgagors  have  assigned  their 
reversionary  interest  in  the  fund  by  a  subsequent  in- 
strument to  trustees  upon  trust  for  sale,  and  out  of  the 
proceeds  to  satisfy  the  debt  due  to  the  Plaintiff,  and 
pay  over  the  surplus  to  the  mortgagors.  This  is  a 
private  arrangement  of  the  mortgagors  for  their  own 
benefit,  which  they  might  have  cancelled  at  their  own 
will  and  pleasure,  and  in  which  the  Plaintiff  has  no 
interest.  These  trustees  ought  not  to  have  been  made 
parties,  and  the  bill  must  be  dismissed  as  against  them 
without  costs. 


The 
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MALCOLM  t;.  SCOTT.  1*^,  2nd,  and 

lOthJune. 
Plaintiff  G.  Malcolm  was  a  creditor  of  George  a,,  in  India, 

Ure  Adam  and  James  Stewart  BlaJde  Scott,  who  carried  to  A/hf ^J? 

on  busmess  as  merchants  at  Calcutta,  under  the  firm  of  '««'»  directed 

.  ,  C  ^  Co,,  hi8 

Adam,  Scott,  Sf  Co,     The  original  bill  was  filed  in  No-  agents  in  Xon- 

vcmber,  1841,  against  that  firm,  and  against  William  t^^^^^ 

Scott,  John  Scott,  and  Peter  BeU,  who  carried  on  busi-  Jt^J'diSSS^ 

nes8  as  merchants  in  London,  nnder  the  firm  of  Scott,  of -B.,  as  soon 

as  C  fr  Co, 
BeUy  Sf  Co. ;  and  it  charged  that  Adam,  Scott,  if   Co.  should  be  in 

had  directed  the  Defendants  Scott,  Bell,  §•  Co.,  who  ^^^aSTd^i^. 
were  their  London  agents,  to  appropriate  a  sum  of  '^'^^  ^'.^^ 
10,6252.  (equivalent  to  a  lac  of  rupees)  to  the  use  of  the  c.  ^  Co.  also 
Pliuntiff,  out  of  the  first  monies  they  should  realize  that  they  had* 
from  consignments  or  remittances  on  account  of  Adam,  re^^tered^e 
Scott,  Sf  Co.,  and  which  Scott,  Bell,  Sf  Co.  promised  to  order,  a.  sab- 
do  ;  and  it  prayed,  with  other  relief,  that  an  account  as  signed  a  ship  to 
between  Scott,  Bell,  Sf  Co.  and  the  Plaintiff  might  be  S?a^^"*' 
taken,  and  the  proceeds  of  the  consignments  applied  rectedhimto 
according  to  the  alleged  assignment.  ceeds  of  the 

sale  of  the  ship 
to  the  purpose 

Aft€r  the  answers  were  put  in,  the  Plaintiff  filed  his  Slbt'Jw^^to 
supplemental  bill  against  Scott,  Bell,  Sf  Co. ;   fFilUam  -B-»  »nd  spon- 

taneously  in- 
formed B.  that 

the  ship  and  freight  would  be  available  for  his  {A.*b)  London  accounts,  and  that  B.,  amongst 

others,  would  be  paid  the  lac  of  rupees  thereout. 

Held,  that  B.  had  not,  by  the  correspondence,  upon  which  the  plaintiff's  case  depended, 
acquired  a  lien  on  the  proceeds  of  the  ship,  and  that  it  was  competent  to  A.  to  countermand 
the  order  to  his  agents  as  to  the  application  of  such  proceeds  to  the  payment  of  B. 

Letters  proved,  but  not  particularly  mentioned  in  the  pleadings,  are  not  therefore  inad- 
missible ;  but  if  the  production  of  such  evidence  would  operate  as  a  surprise  on  the  other 
party,  the  Court  will  not  give  effect  to  it,  without  giving  the  party  to  be  affected  by  it  an 
opportunity  of  controverting  it. 

An  injunction  to  restrain  a  defendant  from  parting  with  the  property  in  question  in  the 
cause  may  be  granted,  notwithstanding  a  principal  party  interested  is  out  of  the  juris- 
diction. 

On  a  supplemental  bill,  relief  may  be  given  of  a  nature  different  from  that  which  was 
prayed  by  the  original  bill,  where  it  proceeds  upon  circumstances  arising  out  of  subsequent 
dealings  with  the  subject-matter  of  the  original  suit. 
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1843. 


Statement. 


Adam,  of  London,  who  was  a  brother  of  George  Ure 
Adam  ;  and  Adam,  Scott,  Sf  Co.,  who  were  alleged  to  be 
out  of  the  jurisdiction.  The  supplemental  bill  allied 
that  Adam,  Scott,  Sf  Co.  agreed  with  the''  Plaintiff  that 
the  freight  and  proceeds  to  be  realized  from  the  sale  of 
the  ship  "  Forfarshire,"  on  the  completion  of  her  voyage, 
should  be  applied  as  part  of  the  funds  of  Adam,  Scott, 
if  Co.  in  or  towards  payment  of  the  10,6252.,  and  that 
they  gave  the  Plaintiff  a  lien  or  charge  on  the  freight 
and  proceeds  for  securing  the  same ;  that  the  Plaintiff, 
relying  upon  his  lien  or  charge,  abstained  from  taking, 
and  did  not  take,  such  measures  for  enforcing  payment 
of  the  10,6252.  from  Adam,  Scott,  Sf  Co.  as  he  otherwise 
would  have  taken ;  that "  The  Forfarshire  "  had  been  since 
consigned  to  WUliam  Adam  ;  that  Adam,  Scott,  Sf  Co* 
were  attempting  to  withdraw  the  freight  and  proceeds 
from  the  operation  of  the  Plaintiff's  lien  or  charge,  and 
had  instructed  William  Adam  to  dispose  of  the  freight 
and  proceeds,  so  as  to  defeat  the  Plaintiff's  lien  or 
charge.  The  bill  prayed  a  declaration  that  the  Plaintiff 
was  entitled  to  have  the  share  and  interest  of  Adam, 
Scott,  Sf  Co.  in  the  freight  and  proceeds  of  sale  of  the 
ship  "  Forfarshire,"  in  the  hands  of  WUliam  Adam,  so 
far  as  he  should  receive  the  same,  applied  in  or  towards 
satisfaction  of  the  10,62521,  or  otherwise  of  what  was 
due  from  Adam,  Scott,  $-  Co.  to  the  Plaintiff;  that  an 
account  might  be  taken  of  such  freight  and  proceeds ; 
that  the  amount  thereof  received  or  to  be  received  by 
William  Adam  and  Scott,  Bell,  §•  Co.  respectively  might 
be  ascertained ;  that  the  amount  in  the  hands  of  Scott, 
Bell,  Sf  Co.,  applicable  to  the  payment  of  the  10,625/., 
or  for  which  they  were  otherwise  accountable  to  the 
Plaintiff,  in  respect  of  consignments  received  by  them 
from  or  on  account  of  Adam,  Scott,  Sf  Co.,  might  be 
ascertained;  that  the  sums  which  should  be  found  to 
have  been  received  by  WUliam  Adam  and  Scott,  Bell, 
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Sf  Co,,  in  respect  of  the  freight  or  proceeds  of  "  The 
Forfarshire,''  might  be  included  as  part  of  the  amount 
applicable  to  the  payment  of  10,625/. :  that  WilHam 
Adam  might  be  decreed  to  pay  what  he  had  receiyed  in 
respect  thereof  to  the  Plaintiff;  and,  if  necessary,  for 
the  satisfaction  of  the  10,625iL  pursuant  to  the  order, 
if  the  ship  had  not  been  sold,  that  the  same  might  be 
sold,  and  the  proceeds  applied  accordingly :  that  Scott, 
Bell,  Sf  Co.  might  also  be  decreed  to  pay  to  the  Plaintiff 
what  should  be  in  their  hands  applicable  to  the  payment 
of  the  10,625^,  and  that  William  Adam  might  be  re- 
strained from  remitting  the  freight  or  proceeds  of  sale  to 
Adam,  Scott,  Sf  Co.,  and  for  a  receiver.  The  Plaintiff 
moved  for  the  injunction. 


1843. 


Malcolm 

V. 

Scott. 
SMemeni. 


The  claim  of  the  Plaintiff  was  founded  upon  letters 
which  had  passed  between  Adam,  Scott,  8f  Co.,  their 
agents,  and  himself,  and  were  principally  disclosed  by 
the  answers.  The  letters  are,  for  the  most  part,  stated 
in  the  judgment.  The  other  letters,  on  which  more  or 
less  reliance  was  placed  on  the  argmnent  for  the  Plain- 
tiff in  support  of  the  motion,  were  the  following: — 
Adam,  Scott,  if  Co.  to  Scott,  Bell,  §•  Co.,  dated  Calcutta, 
16  th  January,  1841 :  "  We  are  desirous  of  remitting 
C*.  R«.  1 00,000  to  Mr.  George  Malcolm,  as  if  by  a  draft 
to-day,  at  10  mos.  date,  at  exchange  2$.  \\d.  per 
C».  R».,  10,625£,  which  would  fall  due  in  London  19th 
November  next.  C«-  R».  50,000  to  you  and  Mr.  W. 
Scott,  for  his  loan  to  the  writer,  dated  as  above,  at 
exchange  2s.  l^d.,  5,3 12£  10*.;  together,  15,937^  10*. 
Should  you  be  in  possession  of  funds,  we  have  to  re- 
quest the  favour  of  your  holding  these  sums  at  Mr. 
MalcolnCs  and  your  own  disposal  respectively." — J.  S. 
B.  Scott  to  G.  Malcolm,  dated  Calcutta,  16th  January, 
1841,  (after  expressing  his  inability  to  say  how  their  cash 
accounts  stood,  so  as  to  regulate  the  remittance  of  the 
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Plaintiff^s  stock,  and  that  standing  in  his  own  name),  says, 
'*  Being  anxious  to  make  some  funds  ayailable  to  you,  I 
have  written  officially  to  Messrs.  Scott,  Belly  if  Co.,  to 
hold  at  your  disposal,  on  or  before  the  19th  November 
next,  10,625/.,  being  the  equivalent  of  R*.  100,000, 
exch.  2s.  l^d.  Our  friends  will  hold  this  amount  at 
your  disposal,  under  discount,  immediately  after  the  re- 
ceipt of  this,  or  as  soon  as  they  are  in  posaesrion  of 
funds.** — Scott,  Bell,  §•  Co.  to  G.  Malcolm,  dated  London, 
12th  March,  1841 :  "  We  beg  to  advise  you,  that  by 
the  overland  letters  from  India,  received  yesterday,  we 
are  requested  by  Messrs.  Adam,  Scott,  ^  Co.  to  account 
to  you  for  the  equivalent  of  C«.  R«.  100,000,  at  2s.  Ij^ 
per  rupee,  10  months  afler  the  date  of  their  letter,  (16th 
January  last),  or  to  hold  that  amount  at  your  disposal, 
under  discount,  at  the  Bank  of  England  rates,  if  conve- 
nient to  us,  and  provided  we  are  in  funds  from  their 
consignments  and  remittances  vi&  Colombo,  China,  and 
the  Mauritius.  At  the  present  time  we  are  considerably 
in  cash  advance  for  the  firm,  and  the  consignments  and 
remittances  hitherto  advised  will,  we  think,  fall  short  of 
the  engagements  we  are  under  on  this  account  We 
have,  however,  registered  the  above,  and,  should  remit- 
tances or  consignments  come  forward  to  enable  us  to 
meet  their  wishes,  we  shall  lose  no  time  in  advising 
you." — On  the  13th  of  March,  the  Plaintiff  requested 
Scott,  Bell,  if  Co.  to  give  their  acceptances  in  respect  of 
the  remittance,  which  they  refused.  Several  subsequent 
letters  passed  between  the  Plaintiff  and  Scott,  Bell, 
if  Co.  in  the  months  of  March,  June,  August,  and  Octo- 
ber, 1841,  in  which  the  Plaintiff  pressed  for  a  definite 
understanding  with  regard  to  the  state  of  the  account 
between  Scott,  Bell,  if  Co.  and  Adam,  Scott,  if  Co.,  and 
the  time  at  which  payment  to  the  Plaintiff  might  be 
expected;  and  Scott,  Bell,  if  Co.,  on  the  other  hand, 
alleged,  that  their  balance  against  Adam,  Scott,  if  Co. 
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wae  still  very  large,  and  they  declined  to  do  more  than 
refer  to  their  former  intimation.  In  reply  to  a  request 
of  the  Pldntiff  to  know  the  true  state  of  their  daims  on 
Adam,  Scott,  §•  Co.,  Scott,  Bell  §•  Co.,  by  a  letter  of  the 
23rd  of  October,  1841,  eaid,  **  If  you  continue  to  be  a 
partner  in  the  present  firm,  we  ehall  haye  the  greatest 
pleasure  in  submitting  all  our  subsequent  accounts  to 
you ;  if  you  are  not,  we  do  not  acknowledge  your  right 
to  ask  for  any  particulars  in  regard  to  their  transactions 
with  us  beyond  what  we  have  already,  and  shall  con- 
tinue cheerfully  to  give  you,  bearing  upon  the  remit- 
tances that  may  be  ultimately  available  for  the  payment 
which  the  Bengal  firm  desire  to  make  to  you  "  {a). 


1843. 


Staimmmti, 


Mr.  RoupeU  and  Mr.  RoU,  in  support  of  the  motion, 
contended,  that  the  communications  which  had  taken 
place  between  the  parties  had  given  the  Plaintiff  a  lien 
on  the  proceeds  of  "  The  Forfarshire,"  (if  not  the  freight), 
which  Adam,  Scott,  8f  Co.  could  not  retract.  It  was  not 
necessary  in  this  Court  to  make  out,  that  the  instruc- 
tions which  had  been  given  by  the  principal  were  so 
conclusively  accepted  by  the  agent  as  to  make  the  agent 
a  debtor  to  the  Plaintiff;  that  would  be  a  sufficient  case 
at  law :  Williams  v.  Everett  (J) :  it  was  sufficient  to 
shew  that  the  instructions  were  ^ven,  and  were  acted 
upon  by  the  agent,  and  that  those  instructions  were 
commtmicated  to  the  creditor :  Bum  v.  Carvalho  (c). 
All  these  circumstances  occurred  in  this  case,  and  created 
a  trust  or  charge  for  the  Plaintiff  which  the  Court  would 
enforce. 


ArgWMwtm 


(a)  The  remainder  of  the  ma- 
terial correspondence  will  he 
found  in  the  judgment :  it  is  omit- 
ted in  the  statement  to  avoid  re- 


petition. 
(6)   14  East,  582. 
(c)  4  Myl.  &  Cr.  690. 
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Mr.  Koe  and  ^li,  Hull,  for  the  Defendant  nUIiam 
Adam,  insisted  that  the  instructions  contained  in  the 
letters  might  be  and  had  been  revoked;  that  the  sop- 
plemental  soit  deyiated  from  the  original  soit,  and  was 
irregolar ;  that  the  letters,  except  thoee  of  the  16th  of 
January,  19th  of  November,  and  22nd  of  December, 
1841  (a),  were  not  charged  in  the  bill,  and  were,  there- 
fore, inadmissible  as  evidence :  JFhitley  v.  Martin  {b}, 
Graham  v.  Oliver  {c) ;  and  that  the  injunction  could  not 
be  granted  in  the  absence  of  Adam,  ScMy$f  Co.:  Bratcme 
V.  Bbmnt{d). 


Vice-chancellor  : — 

Jmdgmtmi.  The  Fliuntiff  claims  a  specific  lien  upon  the  proceeds 
of  the  sale  of  the  ship  '' Forfarshire,"  now  in  the  hands 
of  the  Defendant  WiUiam  Adam,  in  satisfaction  of  a 
debt  claimed  to  be  due  from  the  firm  ot  Adam,  Scott,  Sf 
Co.  to  the  Plaintiff.  The  Defendants  Scott,  Bell,  if  Co., 
whatever  they  may  formerly  have  done,  do  not  now 
claim  any  interest  in  these  monies,  and  the  Defendant 
Wittiam  Adam  himself  claims  no  interest  in  thenu  The 
proceeding  is  in  effect  against  Adam,  Scott,  ^  Co,,  the 
Calcutta  house,  in  their  absence,  except  so  far  as  they 
may  be  represented,  or  their  interest  protected,  by  WiU 
Ham  Adam. 

The  lien  of  the  Plaintiff  upon  the  proceeds  of  the  sale 
of  "  The  Forfarshire"  is  founded  upon  an  alleged  con- 
tract, which  is  sought  to  be  made  out  by  means  of  a 
correspondence  that  has  passed  between  the  parties.  In 
considering  the  effect  of  this  evidence,  I  shall  divide  it 


(a)  Pages  41,  48. 56.  (c)  Id.  124. 

{b)  3  Beav.  226.  {d)  2  R.  &  Myl.  83. 
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into  three  branches  :  first,  the  letters  which  passed  be- 
tween the  Calcutta  house  and  William  Adam  ;  secondly, 
between  the  Calcutta  house  and  the  Plaintiff;  and 
thirdly,  between  the  Plaintiff  and  the  Defendant  WiUiam 
Adam. 


1843. 


Judgment.. 


In  considering  the  effect  of  this  particular  corre- 
spondence, it  should  be  observed,  that  the  letters  which 
passed  in  the  early  part  of  1841  between  Adam,  Scott, 
if  Co.  and  Scott,  Bell,  &:  Co.,— between  Scott,  Bell,  §•  Co. 
and  l^e  Plaintiff, — and  between  Adam,  Scott,  Ef  Co.  and 
the  Plaintiff,  do  not  relate  to  any  specific  consignments 
whatever;  and  it  cannot,  therefore,  be  disputed,  that,  at 
the  time  the  correspondence  I  am  about  to  notice  com- 
menced, Adam,  Scott,  Sf  Co.  were  free  to  deal  witii  '^  The 
Forfarshire"  as  they  thought  fit.  And  the  questions 
upon  the  effect  of  their  correspondence  may  be  consi- 
dered under  two  heads :  first,  whether  the  effect  of  the 
correspondence  per  se  was  such  as  to  withdraw  "  The 
Forfarshire"  firom  the  control  of  Adam,  Scott,  8f  Co., 
and  give  the  Plaintiff  the  lien  he  claims,  in  tiie  absence 
of  an  actual  agreement  to  give  such  lien;  and,  secondly, 
whetiier,  upon  tiie  correspondence,  it  is  not  manifest 
that  the  Plaintiff  never  supposed  he  had  any  lien  upon 
"  The  Forfarshire,"  until  he  was  advised  by  some  one 
that  he  might  possibly  establish  a  lien  by  means  of  the 
correspondence. 


The  first  branch  of  the  correspondence  is  that  be- 
tween the  Calcutta  house  and  WiUiam  Adam,  who  was 
their  own  agent ;  and  if  a  lien  could  be  made  out  by 
that  correspondence  alone,  it  might  be  material  to  con- 
sider which  of  these  letters  were  sent,  and  which  re- 
ceived, by  particular  posts.  I  agree  to  the  observation 
on  behalf  of  WiUiam  Adam,  that  all  letters  sent  by  one 
poet  and  received  by  one  post  must  be  considered  and 
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treated  as  one  communication.  It  might  also  be  ma^ 
terial  to  observe^  that  the  letters,  coUectiyely  taken,  do 
not  purport  to  give  an  absolute  direction  with  respect 
to  the  application  of  the  proceeds;  but  the  Calcutta 
house  thereby  reserve  the  right  to  have  part  of  the 
proceeds  applied  in  satisfaction  of  the  claim  of  other 
persons.  I  am  satisfied,  however,  that  this  part  of  the 
correspimdence  is  material  only  to  the  Plaintiff's  case, 
as  it  may  assist  in  throwing  light  upon  other  parts  of  it. 
Nothings  I  conceive,  can  be  more  clear  than  that  in- 
structions communicated  by  a  principal  to  his  own  agent, 
to  apply  the  property  of  the  principal  in  payment  of  a 
particular  creditor,  do  not  per  se  give  that  creditor  any 
lien  upon  the  property  in  the  hands  of  the  agent:  Seott 
V.  Porcher{ay  I  think  it  equally  dear,  that  the  mere 
announcement  by  a  principal,  even  to  his  creditor,  that 
such  an  arrangement  had  been  made  by  himself  for  the 
payment  of  the  creditor's  debt,  would  not  alter  the  case 
or  ^ve  the  creditor  a  lien :  for  this  authority  can  scarcely 
be  wanting ;  but  if  it  were,  the  case  of  Ex  parte  Hey^ 
tDood{b\  a  case  in  bankruptcy,  and  one,  therefore,  which 
involved  the  equity  as  well  as  the  law  of  the  case,  the 
principle  of  the  decision  in  Garrard  v.  Lord  Lauder^ 
dale(c\  and  the  explanation  which  is  given  by  Lord 
Cottenham  in  Bill  v.  Cureton  {d),  of  that  and  other  cases 
of  the  same  dass,  would  remove  all  difficulty  upon  the 
subject.  It  is  clear  that,  notwithstanding  such  direction 
or  communication,  the  property  may  remain  under  the 
dominion  of  the  debtor.  I  refer,  therefore,  to  this 
part — only  on  account  of  the  bearing  it  was  said  to 
have  upon  the  other  parts — of  the  correspondence  out 
of  which  a  contract  might  possibly  be  made  out. 


It  appears  originally  to  have  been  the  intention  of  the 


(a)  3  Mer.  652 

(b)  2  Rose,  355. 


(c)  3Sim.l;  2R.&M.45I. 
(<^)  2Myl.  &K.  510,  511. 
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Cakuita  house  to  ooneign  the  ship  **  Forfarshire"  to 
Scotty  Belly  Sf  Co.  for  sale^  and  that  the  proceeds  should, 
to  some  extent  at  least,  be  made  available  to  the  pay- 
ment of  the  Plaintiff's  debt  This  intention  was  after- 
wards departed  from, — as  to  the  destination  of  the  ship. 
On  the  12th  of  September,  1841,  Adam,  Scott,  Sf  Co. 
wrote  to  WilUam  Adam — "  By  the  last  accounts  from 
Macao  not  a  ball  of  ours  had  been  sold :  Ldghton  had, 
however,  loaded  ^  The  Forfarshire '  for  London  with  tea  at 
8iL  \Qs.  per  ton ;  and  as  she  will  be  sold  at  home,  the 
proceeds  of  the  freight  and  block  should  not  be  far  short 
of  14,000/.  @  15,000/L  I  am  thinking  of  sending  the 
power  to  you  for  this  purpose,  for  it  is  more  in  your 
line,  and  you  will  do  far  greater  justice  than  &,  JB.,  Sf  Co. 
can  or  will."  The  intention,  however,  on  the  part  of 
the  Calcutta  house,  that  the  proceeds  of  the  sale  should 
be  made  available  for  the  payment  of  the  Plaintiff's 
debt,  appears  to  have  continued  after  the  change  in  the 
destination  of  the  ship.  On  the  2l8t  of  October  George 
Ure  Adam  writes  to  WiUiam  Adam — ^^  Malcolm  has  about 
2500i  of  A.y  S.,  Sf  Co.,  and  until  '  The  Forfarshire' 
gets  home  he  cannot  get  a  pice  of  his  capital :"  and  he 
proceeds  to  intimate  his  intention  to  transfer  the  ship 
into  the  name  of  William  Adam,  and  to  forward  the  bill 
of  sale  by  the  next  nuul.  On  the  20th  of  November 
the  same  partner  wrote  to  William  Adam,  and,  after  in- 
forming  him  that  the  bill  of  sale  conveying  '^  The  For- 
farshire "  to  him  had  been  executed,  and  would  be  sent 
by  the  next  mail,  adds, — "  You  must  use  your  best  ex- 
ertions to  dispose  of  her,  and  let  Malcolm  have  a  portion 
of  his  capital  She  was  to  sail  from  Hong  Kong  about 
the  10th  ulto.,  if  all  her  repairs  were  complete."  On 
the  18th  of  December  the  necessary  bills  of  sale  and 
powers  of  attorney  are  transmitted  to  William  Adam, 
enabling  him  to  sell  the  ship,  and  the  letter  of  Adam, 
Scott,  Sf  Co.  to  him  of  the  same  date,  notifying  the 
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transmission  of  these  instruments^  contains  this  pas- 
sage:— "  We  have  no  accounts  from  China  of  the  final 
departure  of  *  The  Forfarshire '  for  London^' — "  We  hope 
that  you  will  be  able  to  effect  a  sale  of  the  ship  at 
10,000/.  or  upwards ;  but  we  do  not  wish  to  limit  you 
to  50021,  more  or  less,  our  desire  being  to  get  the  ship 
sold,  and  the  proceeds  made  available  to  Mr.  George 
Malcolm,^  On  the  18th  of  December,  1841,  they  again 
write, — "  With  reference  to  our  letter  of  the  11th  in- 
stant, we  beg  to  wait  upon  you  with  the  under-men- 
tioned policies  of  insurance  on  the  block  of  the  ship 
'^  Forfarshire,^'  from  the  15th  instant  to  15th  March 
next,  which,  in  the  event  of  loss,  you  will  please 
recover,  and  make  the  proceeds  available,  as  before 
stated,  to  Mr.  George  Malcolm,^*  Now,  up  to  that 
time,  there  appears  to  have  been  a  dear  intention  com- 
municated by  the  Calcutta  house  to  their  own  agents  in 
this  country  that  the  proceeds  of  the  sale  of  "  The  For- 
farshire "  should  be  made  available  for  the  payment  of  a 
portion  of  the  capital  of  the  Phdntiff, — who  appears  to 
have  been  a  former  partner  in  the  house, — the  debt  which 
he  claimed  being  the  capital  owing  from  the  firm  on  his 
retirement.  To  this  time,  however,  there  had  been  no 
communication  whatever  made  by  William  Adam  to  the 
Plaintiff  of  what  is  contained  in  these  letters ;  and  on  the 
22nd  of  December  George  Ure  Adam  writes  to  William 
Adam,  and  referring  to  the  other  letters  by  the  same 
mail  regarding  "  The  Forfarshire,"  adds, — "  When  tell- 
ing you  to  make  the  proceeds  of  the  vessel,  when  sold, 
available  to  pay  to  Malcolm,  you  will  understand  that 
the  matter  will  be  conditional,  and  dependent  on  ad- 
vices from  me  by  next  mail.  I  have  no  fear  of  funds 
coming  from  Chijia,  but  until  I  get  them  it  would  not 
be  just  to  pay  Malcolm  in  preference."  And  the  writer 
then  goes  on  to  express  some  grounds  of  complaint, 
which  he  supposes  himself  to  have,  of  the  conduct  of 
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the  Plaintiff  towards  him.  Up  to  this  point,  therefore, 
there  was  nothing  more  than  instructions  sent  by  a 
principal  to  his  own  agent,  directing  him  in  what  way  he 
was  to  apply  the  property  of  the  principal  in  satisfaction 
of  his  obligations ;  and  before  any  communication  was 
made  to  the  creditors,  there  is  a  letter  which  says  that 
the  directions  formerly  given  are  to  be  conditional,  and 
dependent  upon  future  advices  from  the  principaL  If 
this  letter,  and  the  other  letters  of  the  same  month,  were 
received  by  the  same  post,  and  are  to  be  token  as  the 
same  set  of  instructions,  it  is  plain  that  any  effect  the 
former  part  of  these  instructions  alone  might  have  had 
is  materially  reduced  by  the  latter  part  But  before  any 
communication  to  the  creditor,  the  agent  is  ordered  to 
hold  the  proceeds  according  to  the  future  direction  of 
the  principaL 


1843. 
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It  appears  that,  about  this  time,  the  Plaintiff,  not  being 
satisfied  with  the  progress  of  his  attempts  to  obtain  pay- 
ment of  his  debt,  sent  out  a  Mr.  Buchanan  to  India  as 
his  agent,  to  support,  if  not  to  enforce,  the  claim  there. 
This  step  appears  to  have  produced  a  change  in  the  in- 
tentions of  the  Calcutta  house;  for  on  the  2lst  of 
January,  1842,  George  Ure  Adam^  writing  to  William 
Adam,  says,  *^  As  to  the  state  of  our  account  with  them 
(&,  JR.,  §•  Co.),  when  they  talk  to  you  about  it,  you 
should  ask  to  look  at  our  statements :  they  have  behaved 
very  badly  to  refuse  to  ^ve  the  information  to  Malcolm 
r^arding  what  funds  were  indicated  by  us  vi&  Mauri-' 
tins;  and  Malcolm  has,  on  the  other  hand,  acted  very 
badly  to  me  in  sending  out  Mr.  Buchanan,  at  the  same 
time  disputing  several  items  in  our  accounts,  as  not  com- 
ing within  the  province  of  our  business,  as  if  two  part^ 
ners  could  not  control  a  third :  it  was  my  desire  to  let 
him  have  his  capital — at  least  such  portion  as  I  thought 
we  might  safely  pay  to  him — with  the  shortest  delay, 

VOL.  m.  E  H.  w. 
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1843.  ^^^  dinoe  he  has  resolved  to  dispute  our  aooountSy  I  will 
not  pay  him  anything.  Mr.  Bttchanan  has  called  twice, 
and  I  told  him  tibat  I  had  already  made  arrangements 
to  pay  Malcolm  about  lO^OOO/L  out  of  the  proceeds  of 
Judgment.  « »j^^  Forfarslure,'  and  that  I  considered  Malcolm^  under 
the  circumstances,  was  dealing  harshly  towards  me :  he 
disclaimed  this." — "  Nothing  has  been  done  by  Buchanan 
as  yety  and  he  is  waiting  till  the  mdl  comes  in  with 
fresh  instructions  from  MaJcohnT — *'  I  have  got  Tur- 
toiit  opinion  privately  that  Malcolm  cannot  annoy  me 
by  calling  for  security  or  for  the  payment  of  any  portion 
of  a  disputed  partnership  account,  especially  as  there 
were  no  articles  of  co-partnership  or  deed  of  dissolution, 
so  that,  if  he  intends  to  give  trouble  by  calling  for  his 
money,  I  shall  meet  him  with  unsettled  dependencies. 
It  was  my  wish  to  meet  his  desire  to  get  his  money 
with  all  possible  dispatch.** — **  I  doubt  the  propriety  now 
of  giving  him  any  of  his  money  in  England,  and  I 
wish  it  were  possible  for  you  to  raise  10,000/.  on  the 
block  of  '  The  Forfarshire,'  and  send  the  money  out  at 
once  to  me,  and  thus  leave  the  adjustment  of  all  the 
partnership  accounts  here.  As  the  vessel  stands  in  your 
name,  you  can  do  as  you  Uke  with  her,  and  no  one  can 
arrest  her  or  her  freight  Scott,  Bell,  ^  Co.  have  a 
claim  against  CoUy  {a)  for  some  balance  due  on  ship- 
ments, and  Richard  Bell  has  written  home  that  so  much 
of  the  freight  will  be  available  to  pay  them  for  CoUy^s 
debt  Let  the  money  due  on  shipments  made  by  J.  W. 
and  W.,  &,  B.  for  5000/.  be  paid  them  from  the  freight, 
in  the  first  place.  If  you  can  by  any  satisfactory  way 
raise  even  5000/.  or  6000/.  on  the  block,  I  wish  you 
would  do  so  and  remit  the  amount,  and  the  remainder 
when  you  sell  the  vessel."  Again,  on  the  22nd  of 
January,  he  wrote  thus : — "Regarding Malcolm,  I  have 


(a)  A  partowner  of  the  ship,  on  whose  interest  nothing  turned. 
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told  him^  that,  as  he  has  sent  out  a  representatiTe  here, 
our  correspondence  will  now  cease;  and  that  I  regret 
there  should  be  any  difference  existing  between  us. 
You  will,  of  course,  not  give  him  any  information  re- 
garding *  The  Forfarshire,'  for  his  account  must  be  ad- 
justed here.  He  will  be  anxious,  perhaps,  for  some 
promise  from  you,  but  you  cannot  give  him  one:  on 
the  other  hand,  as  I  do  not  know  but  you  might  have 
pud  him  some  money,  Buchanan  cannot  call  upon  me 
for  a  double  payment,  or  even  security,  supposing  that 
our  partnership  accounts  were  free  from  dependencies, 
but  which  they  are  not." 


1843. 


Judgment. 


Many  other  letters  were  read,  which  were  only  im- 
portant for  this  case,  as  shewing  in  what  way  the  Cal- 
cutta house  was  giving  directions  to  their  own  agents.  It 
is  sufficient  for  me  to  say,  that  the  result  of  these  letters 
is,  that,  at  the  time  I  have  mentioned,  the  Calcutta  house, 
in  their  directions  to  their  agents,  countermand  the  au- 
thority they  had  formerly  given,  and  direct  that  Mal- 
colm shall  have  no  part  of  the  money  in  the  hands  of 
WUHam  Adam  applied  in  payment  of  his  claim,  always 
acknowledging,  however,  that  the  Plaintiff  was  a  cre- 
ditor;  and  nothing,  as  will  hereafter  be  seen,  had  passed 
between  WiUiam  Adam  and  the  Plaintiff  upon  which  the 
Plaintiff  can  sustain  his  claim.  This  is  the  result  of  the 
correspondence  down  to  the  letters  which  advert  to  the 
institution  of  the  suit. 


Now  this  correspondence — ^no  other  communication 
being  made  to  the  Plaintiff,  by  the  agent,  than  appears 
in  the  third  branch  of  it,  to  which  I  will  presently  refer 
— ^was  nothing  more  than  a  direction  given  by  a  princdpal 
to  his  own  agent ;  and,  so  far  as  the  direction  of  the  ap- 
plication of  the  proceeds  of  the  ship  went,  was  counter- 
manded, before  any  communication  had  been  made  by 
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Judgmtnf* 


It  is  from  the  second  branch  of  the  correspondence, — 
that  which  passed  between  the  Calcutta  house  and  the 
Plaintiff, — ^that  the  lien  must  (if  at  all)  be  made  out, 
and  to  that  end  the  correspondence  must  be  shewn  to 
evidence  an  agreement  between  the  CalcuUa  house  and 
the  Plaintiff  to  give  him  the  lien  which  he  claims  in  this 
suit.  I  accede  to  the  Plaintiff's  argument,  that  where 
there  is — as  in  this  case  there  clearly  is — a  good  con- 
sideration for  the  lien,  it  is  immaterial  what  may  be  the 
form  of  the  transaction.  It  is  only  necessary  that  the 
transaction  should  be  evidence  of  an  agreement  for  a 
lien :  the  real  nature  of  the  transaction,  and  not  the 
mere  form  of  it,  must,  I  apprehend,  be  regarded :  BUI 
v.  Curetan{a)\  which  case  I  foDowed  in  Hughes  v. 
Stubbs{by 

The  case  of  Bum  v.  CarvaJho  (c)  was  relied  upon  as 
an  authority  in  the  Plaintiff's  favour.  In  Uiat  case  the 
creditors  requested  the  debtor  to  order  Regoy  tiie  holder 
of  property  of  the  debtor,  inunediately  to  hand  over  to 
the  creditor's  agent  such  property  as  Rego  might  have 
belonging  to  the  debtor,  equivalent  in  value  to  the 
amount  of  certain  bills ;  in  answer  to  which  request,  the 
debtor  promised  that  he  would  write  to  RegOy  and  direct 
him  to  hand  over  to  the  creditor's  agent  property  of  the 
debtor  to  cover  the  amount  of  the  bills  which  might  not 
eventuaUy  be  paid.  Lord  Cottenham  describes  this  as  the 
result  of  tiie  state  of  facts  before  him  (<f),  and  says, — 
'*  The  question  is,  whether  such  promise  and  agreement 
would  not  give  a  lien  in  equity ; "  and  he  decides  that 

(a)  2  Myl.  &  K.  611.  (c)  4  Myl.  &  Cr.  690. 

\h)  1  Hare,  476.  {d)  lb.  p.  701. 
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the  lettersy  containing  the  request  and  the  pronnse, 
amounted  to  an  equitable  assignment  of  the  fund  in  the 
hands  of  Rego.  That  was  a  promise  to  pay  out  of  a 
particular  fund,  in  answer  to  an  application  for  payment 
out  of  that  TCiy  fund.  I  do  not  conceive  that  Lord 
CaUenham  meant  to  decide  anything  more  in  that  case, 
than  that,  where  you  make  out  the  agreement  to  give 
the  lien,  the  form  of  the  transaction  is  not  material 


1843. 


Judffmeni, 


Now,  in  this  case,  there  is  no  agreement  in  terms; 
the  Plaintiff  has  alleged  in  the  bill  that  there  was  an 
agreement  giving  him  the  lien  which  he  claims,  and 
he  has  endeavoured  to  substantiate  that  allegation  by 
the  letters.  I  will  assume,  in  favour  of  the  Plaintiff,  for 
the  present  purpose,  that  the  letters  of  George  Ure  Adam 
are  to  be  taken  as  the  letters  of  the  Calcutta  house, 
although,  looking  at  the  manner  in  which  the  acts  of 
Scatty  one  of  the  partners,  are  sometimes  spoken  of,  it  is 
impossible  to  regard  several  of  the  letters  otherwise  than 
as,  in  truth,  the  private  letters  of  George  Ure  Adam. 
The  first  of  the  letters  to  which  I  will  refer  is  the  letter 
of  the  1st  of  September,  1841,  written  by  the  Plaintiff 
to  Mr.  George  Ure  Adam,  which  is  as  follows : — "  By 
this  mail  Mr.  Dunlap  is  transmitting  orders  to  Calcutta 
to  send  home  his  funds,  for  the  purposes  of  our  contem- 
plated co-partnership.  I  have  always  represented  to 
him  and  Anderson  the  certainty  of  the  whole  of  my 
money  in  your  hands  being  released  and  sent  home  to 
me  at  the  dose  of  the  present  indigo  season,  if  not  sooner. 
I  presume  there  is  no  doubt  I  am  right  in  this  view: 
already,  for  some  time,  I  have  been  at  a  stand-still  in  my 
business,  and  must  yet  continue  so  for  months,  in  conse- 
quence of  my  capital  being  in  your  hands;  but  I  do 
hope  that  I  shall  be  saved  the  disadvantage  and  humilia- 
tion of  being  without  my  quota  of  capital  when  Mr. 
Dunlap  is  placed  here,  at  the  extreme  latest  period 
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named  by  me  for  the  payment  of  mine.  I  entreat  you 
to  write  me  by  the  first  mail  after  receipt  of  this,  with 
whatever  remittance,  much  or  little,  you  can  send,  and 
stating  positively  at  what  following  date  or  dates  I  may 
calculate  upon  the  whole  remaining  portion  of  my  funds 
being  despatched  from  Calcutta.  Until  I  have  your  as- 
surance when  you  will  remit  me  in  full,  I  cannot  enter 
on  the  new  partnership  proposed,  even  if  the  others  were 
consenting;  and  my  being  kept  in  entire  inactivity  and 
suspense,  with  the  burthen  of  a  commercial  establishment, 
is  becoming  already  a  very  serious  matter.  I  wish  it  had 
long  ago  occurred  to  me  to  ask  you  to  state  the  time  at 
which  I  might  depend  on  remittances  being  despatched." 
This  letter  was  answered  on  the  19th  of  November,  1841 ; 
there  were  intermediate  letters  to  which  I  shall  refer. 
But,  speaking  of  the  letter  of  the  1st  of  September,  with 
reference  to  the  answer  to  it  on  the  19th  of  November, 
it  is  to  be  remarked,  that  it  is  not  like  the  letter  in  Bum 
V.  Carvalhoy  asking  security  for  payment  of  the  debt, 
still  less  asking  for  payment  out  of  a  specific  fund ; 
it  is  nothing  more  than  a  request  by  the  creditor  to  be 
informed  when  he  may  look  for  payment  of  his  debt. 


On  the  15th  of  September,  1841,  before  the  Plaintifi^s 
letter  of  the  1st  September  had  been  received,  a  letter 
was  written  from  the  Calcutta  house  to  the  Plaintifi^,  in 
which  this  passage  occurs: — "The  ship  *  Forfarshire,'  by 
the  last  accounts  from  China^  was  laden  for  England  with 
tea,  and  as  her  block  and  freight  will  be  available  for 
oxa London  accounts  to  the  extent  of  14,000/1  @  15,000/., 
you  will  get,  if  you  have  not  hitherto  got,  payment  of 
the  equivalent  of  the  lac  Colly  Kincar  owns  a  third, 
and  his  power  to  sell  will  go  home  by  the  next  msSL 
There  is  a  dispute  with  the  former  commander.  Captain 
Jtapson,  who  has  not  executed  a  bill  of  sale  for  one-third 
share.  He  must,  however,  give  way,  and  before  a  month 
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I  hope  to  get  the  share  which  he  has  sold  to  us  trans- 
ferred." Now  that  appears  to  me  to  be  a  very  material 
letter  to  be  considered  in  this  case ;  it  raises  an  import- 
ant mercantile  question ;  it  is  a  letter  not  written  in  an- 
swer to  any  application  for  security,  but  is  a  spontaneous 
oonununication  from  the  Calcutta  house  to  their  cre- 
ditor, before  the  receipt  of  the  letter  of  the  1st  September, 
informing  him  that  they  have  sent  to  their  own  corre- 
spondents a  ship  which  would  be  made  available  for  their 
London  account;  and  that  the  creditor  will  from  that 
source  get,  if  he  has  not  already  obtained,  payment  The 
conclusion  to  which  I  have  come,  without  hesitation,  upon 
consideration  of  the  authorities,  is,  that  the  communi- 
cation of  that  fact,  if  nothing  more  had  passed,  would 
not  have  given  the  creditor  a  right  in  this  Court  to  have 
the  fund  in  the  hands  of  the  agent  impounded  towards 
satis&ction  of  the  debt  It  was  nothing  more  than  an 
intimation  that  the  debtor  had  made  arrangements  by 
which  the  creditor  might  be  benefited,  but  which  left 
the  fund  indicated  entirely  in  the  hands  of  the  debtor, 
so  far  as  respected  its  application  as  a  part  of  his  London 
account  A  creditor  could  no  more  acquire  a  lien  upon 
the  property,  withdrawing  it  from  the  control  of  the 
debtor,  by  force  of  such  a  communication  only,  than  he 
could  acquire  a  right  to  have  a  receiver  appointed  over 
real  estate,  because  the  owner  spontaneously  informed 
him  that  he  intended  that  his  Christmas  rents  should  be 
applied  in  payment  of  his  debts,  including  that  of  the 
particular  creditor. 


184a 


Judgment, 


On  the  21st  of  October  (still  before  the  Plaintiff's 
letter  of  the  Ist  September  was  received)  another  letter 
was  written  from  Calcutta  to  the  Plaintiff,  which,  after 
some  remarks  on  the  general  state  of  their  account,  pro- 
ceeds,—  "Until  *  The  Forfarshire'  be  realized,  there 
will  be  no  funds  available  to  pay  up  any  of  your  capi- 
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tal;  and  surely^  if  I  am  not  able  to  pay  Messrs.  Binney 
Sf  Webster  for  their  advances  on  shipments,  you  cannot 
expect  that  I  can  find  the  means  to  honour  bills  from 
Unffland,^  And  the  writer  concludes, — "  In  fact,  I  have 
no  means  of  paying  you,  as  I  said  before,  until  *  The  For- 
farshire' be  sold."  This  letter  appears  to  me  to  go 
somewhat  further;  it  refers  to  other  creditors  and  their 
claims  as  being  prior  to  that  of  the  Plaintiff.  There  are 
similar  communications  to  the  effect,  that  arrangements 
are  made  to  make  the  proceeds  of  "  The  Forfarshire  " 
available  to  the  payment  of  the  debt,  but  not  intend- 
ing to  ^ve  any  lien,  neither  agreeing  nor  promising  to 
do  so ;  and  unless  I  entirely  mistake  the  law  of  the  case, 
not  in  effect,  giving  any  lien. 


I  now  come  to  the  letter  of  the  greatest  importance  to 
the  case, — ^that  of  the  19th  of  November,  1841, — which 
is  the  answer  to  the  letter  of  the  1st  of  September,  by 
which  the  Plaintiff  had  asked  when  he  might  be  paid. 
The  writer  says, — "  First  and  foremost,  regarding  your 
capital,  I  have  so  far  anticipated  your  inquiry  as  to 
time,  at  least,  for  the  greater  portion,  by  the  proceeds  of 
*  The  Forfarshire,'  when  that  vessel  is  sold;  at  present 
we  have  no  positive  intelligence  of  her  having  left  China, 
and  there  is  little  prospect  of  her  reaching  England  till 
the  end  of  January.  I  would  not  have  kept  you  a  month, 
or  even  a  day,  out  of  funds,  if  I  could  have  possibly  reme- 
died the  evil,  but  I  have  been  obliged  to  find  funds  to  carry 
on  the  indigo  factories,  and  to  meet  local  engagements.'^ 
To  understand  this  letter,  we  must  see  to  what  it  refers. 
Kow  all  that  had  been  done  with  respect  to  the  proceeds 
of  "  The  Forfarshire  "  was,  the  sending  an  instruction  to 
the  agent  first  to  make  it  available  to  pay  a  portion  of 
the  Plaintiff's  capital ;  and  before  that  was  communi- 
cated to  him,  the  order  was  countermanded  as  regards 
him.     This  letter  was  received  in  the  meantime,  merely 
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teUing  the  creditor,  that  such  an  arrangement  had  been 
made.  The  last  letter  to  which  I  shall  refer,  on  this 
head,  is  that  of  the  9th  of  February,  1842,  from  George 
Ure  Adam  to  the  plaintiff: — "  Regarding  your  capital 
and  its  payment,  my  previous  letters  will  have  made  you 
aware  of  my  position,  and  the  mode  in  my  power  of 
making  as  much  as  I  could  early  available  to  you/* 
There  is  then  a  complaint  of  the  course  taken  by  the 
Plaintiff  in  drawing  bills  on  Adam,  Scott,  Sf  Co,,  and  an 
expression  of  the  anxiety  of  the  writer  to  send  home 
remittances ;  and  he  then  goes  on : — ^'  But,  as  I  said 
before,  how  can  you  expect  any  portion  of  your  capital 
when  Mr.  Binney  and  Mr.  Webster  have  not  yet  been 
paid  the  advance  of  5000/.  on  the  copper?  In  another 
month  I  hope  to  see  all  the  China  accounts  closed,  and 
that  I  shall  then  be  able  to  make  a  further  remittance  to 
London,  in  addition  to  the  contemplated  mode  of  making 
the  proceeds  of '  The  Forfarshire  *  available  to  you ;  but 
if  you  are  pressing,  it  will  only  cause  Messrs.  Binney  §• 
Webster  to  insist  upon  your  having  no  preference  shewn 
to  you,  and  defeat  the  object  of  an  early  settlement  with 
yoa  of  the  greater  portion  of  your  capital  that  will  be 
due  to  you." 


184a 


Judgmemi, 


I  have  looked  narrowly  through  the  rest  of  the  corre- 
spondence for  any  letter  written  by  the  Plaintiff,  either 
to  the  Calcutta  house  or  to  any  of  the  other  parties, 
shewing  that  he  denied  the  Calcutta  house  to  be  in  that 
position  with  respect  to  the  proceeds  of  "  The  Forfar- 
shire," which  they  here  represented; — they  tell  him  that 
some  one  else  is  to  be  paid  before  him ;  that,  if  he  presses, 
he  will  only  delay  the  payment  of  his  own  claims,  and 
they  speak  of  it  merely  as  a  contemplated  mode  of  dis- 
posing of  the  proceeds.  I  do  not,  however,  find  any  such 
letter ;  but  if  the  Plaintiff  at  that  time  had  thought  the 
former  letter  had  given  a  lien  upon  the  fund,  the  answer 
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would  have  been  to  this  effect: — "You  have  alreadj 
given  a  lien  upon  the  proceeds  of  *  The  Forfarshire;' what 
do  you  mean  by  speaking  of  this  as  a  contemplated  mode 
of  payment,  and  of  paying  other  persons  in  preference 
to  me  T  Instead  of  this^  he  acquiesces  in  their  statement 
of  the  situation  of  the  parties  with  respect  to  this  fund : 
it  very  much  resembles  an  admission  on  his  part  of  that 
which  I  think  is  the  effect  of  the  former  letters,  that 
Adam^  Scott,  if  Co.y  had  a  right  to  apply  the  proceeds  of 
**  The  Forfarshire  "  in  the  way  they  thought  best 


But  the  letters  which  appear  to  me  to  put  the  truth 
of  the  case  beyond  all  dispute  are  those  which  I  have 
classed  as  the  third  branch  of  the  correspondence,  be- 
tween the  Plidntiff  and  fViUiam  Adam.  These  letters 
appear  to  me  to  be  totally  inconsbtent  with  the  notion, 
t^t,  at  the  time  they  were  written,  the  Plaintiff  cond- 
dered  he  had  any  lien.  The  Plaintiff,  on  the  7th  of 
December,  1841,  writes  to  William  Adaniy  and  refers 
to  a  letter  he  had  received  from  George  Ure  Adam,  of 
the  31st  of  October,  and  to  the  position  and  resources  of 
the  Calcutta  firm,  and  adds : — **  Do  you  know  or  hear 
anything  of  *  The  Forfarshire,'  from  China  f  He  (your 
brother)  looks  to  that  vessel  and  her  freight  as  a  source 
of  payment  to  me."  In  the  next  letter  firom  the  Plain- 
tiff to  maiam  Adam,  dated  the  14th  of  March,  1842, 
he  writes  as  follows : — "  By  the  last  overland  I  received 
from  your  brother  a  short  private  letter,  which,  although 
not  written  in  an  imfriendly  tone,  indicates  some  disap- 
pointments and  soreness  at  the  steps  I  have  taken  with 
a  view  to  the  liquidation  and  settlementof  my  long  out- 
standing claim  on  A.,  S.,  8f  Co.  I  am  sorry  there  shoidd 
be  a  momentary  feeling  of  this  sort  on  his  part :  I  ascribe 
it  to  the  irksomeness  of  his  position  generally,  which  was 
calculated  to  ruffle  his  temper ;  eventually  he  will  be 
satisfied,  that  in  whatever  I  have  done  I  have  but  yielded. 
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and  that  reluctantly  and  tardily,  to  the  most  obvious 
dictates  of  prudence,  and,  in  part,  to  the  force  of  neces- 
sity."— •*  How  is  it  that  *  The  Forfarshire'  and  her  freight 
come  to  you  instead  of  S.,  A,  Sf  Co.  f  Is  there  any  new 
disagreement  between  the  parties  ?"  I  refer  to  this  let- 
ter to  shew,  that  at  this  time  the  Plaintiff  had  received 
a  letter  indicating  dissatisfaction  at  the  steps  which  he 
had  taken ;  and  he  still  continues  to  speak  in  these  gene- 
ral terms  of  "  The  Forfarshire."  On  the  15th  of  March, 
William  Adam  answered  the  letter  of  the  14th  by  a 
private  note,  containing  some  general  observations  relat- 
ing to  the  members  of  the  firm  and  its  affairs,  but  not 
containing  any  expression  intimating  an  acknowledg- 
ment that  the  Plaintiff  had  any  interest  whatever  in  "  The 
Forfarshire."  There  is  then  a  letter  from  George  Mal- 
colm 4*  Co,  (the  Plaintiff's  firm)  to  William  Adam,  of 
the  14th  of  March,  as  follows : — "  Our  advices  from  Cat- 
cutta  by  the  last  overland  mail  lead  us  to  believe  that 
you  have  received  from  Messrs.  Adam,  Scott,  8f  Co.,  in- 
structions, in  which  we  are  materially  interested  respect- 
ing the  ship  '  Forfarshire,'  whose  arrival  from  China 
may  be  now  daily  looked  for.  Having  had  no  commu- 
nication from  you  on  the  subject,  we  take  leave  to  in- 
quire whether  you  have  received  such  instructions,  and 
to  request,  that,  if  you  have  received  them,  you  will  do 
us  the  favour  to  state  the  particulars  for  our  inform- 
ation." 


1843. 


Judgment. 


It  has  been  insisted,  on  the  part  of  the  Plaintiff,  that 
the  words  in  this  letter,  "  in  which  we  are  materially  in- 
terested," amount  to  an  assertion  on  his  part,  that  he 
had  a  pre-existing  interest  in  the  proceeds.  I  do  not  so 
understand  the  letter,  and  I  think,  from  the  letters 
which  foUow,  it  is  impossible  to  believe  that  at  that 
time  the  Plaintiff  believed  a  lien  was  given  him  by  the 
previous  correspondence.    The  answer  of  William  Adam 
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on  the  15th  of  March  is: — **In  reply  to  your  letter 
which  I  have  just  received^  I  beg  leave  to  state  that  I 
have  not  received  any  instructions  by  the  last  overland 
mail  from  Messrs.  Adam,  Scott,  Sf  Co.,  in  which  you  are 
materially  interested,  respecting  *  The  Forfarshire.**'  The 
Plaintiff,  on  the  17th  of  March,  acknowled^ng  Mr. 
AdanCs  letter  of  the  15th,  says,  '^  The  information  in 
it  is  so  different  from  what  we  had  reason  to  expect, 
that  we  conclude  there  must  be  a  misunderstanding 
somewhere.  It  occurs  to  us  that  you  may  possibly  be 
able  to  throw  more  or  less  light  on  the  matter  if  we  state 
particularly  the  purport  of  our  Calcutta  advices,  with 
reference  to  which  we  addressed  you  on  the  14th  in- 
stant." Now,  what  are  the  grounds  upon  which  the 
Plaintiff  states  that  he  thought  WiUiam  Adam  was  to 
receive  instructions  in  which  he  was  interested?  He 
does  not  refer  to  any  of  the  letters  of  the  Calcutta  house, 
but  to  a  letter  from  his  own  agent  at  Calcutta ;  for  he 
proceeds  thus : — ^^  In  a  letter  from  Mr.  Buchanan,  dated 
the  19th  January  last,  he  tells  us  he  had  been  assured 
by  Mr.  George  William  Adam,  on  the  part  of  Messrs. 
Adam,  Scott,  Sf  Co,,  that  they  had  consigned  to  you  '  The 
Forfarshire,'  with  instructions  to  pay  us  a  sum  of 
money,  to  be  realized  therefix)m,  which,  he  says,  they  cal- 
culate will  be  more  than  10,000^,  and  probably  ll,000il 
or  12,000/.  Mr.  Buchanan  adds,  '  to  my  request  that 
they  should  send  you  bills  upon  Mr.  Adam,  in  London, 
or  give  you  some  sort  of  authority  by  which  you  might 
claim  an  interest  in  this  ship,  they  ssdd  it  was  not 
necessary,  as  instructions  had  been  already  given  to 
their  own  agent.'  Perhaps  these  particulars  from  Mr. 
Buchanan^s  letter  may  suggest  to  you,  and  enable  you 
to  communicate  to  us,  some  explanation  of  the  non-receipt 
by  you  of  any  directions  from  your  brother  or  his  firm, 
respecting  a  payment  to  us  or  to  our  Mr.  Malcolm,  from 
the  source  alluded  to,  in  conformity  with  the  representa- 
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taon  made  to  Mr.  Buchanan  in  Calcutta.  If  you  can 
help  to  cleax  up  this  matter,  we  are  sure  you  will  be 
willing  to  do  so  for  the  sake  of  all  concerned,  especially 
for  the  purpose  of  enabling  us  to  avoid  any  inaccurate 
representation  of  the  case,  in  what  we  shall  have  to  write 
on  the  subject  to  Mr.  Buchanan.^ 


1848. 


Judgment, 


It  is  impossible  to  believe  that  the  Phuntiff  at  that 
moment  supposed  he  had  a  lien  by  contract  on  ^'  The 
Forfarshire.'^  He  does  not  say  to  WiUiam  Adam, 
your  brother,  in  a  letter,  has  pledged  the  proceeds  of 
"The  Forfarshire;"  but  he  says,  "My  agent,  Mr. 
Buchanan,  writes  me,  and  says,  that  an  arrangement 
has  been  made  by  the  house  there  to  give  you  instruc* 
tions  so  to  apply  the  proceeds;"  yet  at  this  time  the 
Plaintiff  was  in  possession  of  all  the  information  that 
he  is  now,  and  was  in  the  position  to  have  made  the 
claim  if  it  existed.  WiUiam  Adam  replies  on  the  2l8t 
of  March,  and  says,  that  he  had  considered  the  question 
to  relate  to  letters  received  by  the  last  mdl ;  that,  as  to 
letters  generally,  he  had  received  from  Adam,  Scott,  ^ 
Co.,  on  the  11th  of  February  preceding,  instructions  as 
to  the  sale  of  the  ship  "  Forfarshire,"  and  the  applica- 
tion of  the  proceeds ;  and  that,  at  the  same  time  (the 
letters  being,  as  the  answer  states,  received  by  the  same 
post),  he  was  informed  by  his  brother  that  those  instruc- 
tions were  conditional,  and  dependent  on  advices  from 
him  by  the  succeeding  maiL  He  continues,  "  I  have 
once  received  a  letter  from  him  stating,  that  in  con- 
sequence of  your  Mr.  Malcolm  having  sent  out  Mr. 
Buchanan  to  Calcutta,  who  is  disputing  the  accounts  of 
Adam,  Scott,  ^  Co.,  the  whole  matters  between  them  are 
to  be  adjusted  there.  You  will,  therefore,  see  that  I 
must  refer  you  for  any  further  information  which  you 
may  require  to  Calcutta."  There  are  several  other 
letters  of  the  same  tendency,  to  which  I  only  refer  as 
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shewing  that  nothing  had  passed  between  the  Phdntiff 
and  William  Adam  which  could  have  given  the  lien 
claimed ;  but  the  letters  I  have  read  are  material  to  shew 
that  the  Plaintiff  relied  upon  the  information  he  had  re- 
ceived from  Buchanan  of  the  intention  of  the  Calcutta 
house,  and  did  not  insist  that  any  letter  from  the  Cal^ 
cutta  house  to  him  actually  gave  him  the  lien.  It  ap- 
pears to  me  that  there  is  nothing  on  any  part  of  this 
correspondence  to  establish  the  lien  which  the  Plaintiff 
claims. 

Something  was  hinted  at  about  forbearance  by  the 
Plsdntiff  to  sue  upon  the  strength  of  the  correspondence. 
I  do  not  think  I  should  be  justified  in  speculating  upon 
such  forbearance,  unless  the  letters  were  such  as  to  justify 
the  argument;  that  is,  unless  they  gave  the  Plaintiff 
the  lien  he  claims,  or  justified  him  in  believing  they 
were  intended  to  do  so.  But  I  have  already  shewn  that 
the  Plaintiff  did  not  so  understand  the  letters ;  and  his 
proceedings  by  the  agency  of  Mr.  Buchanan  shew  there 
was  no  forbearance. 

Looking  upon  this  as  a  question  of  the  greatest  im- 
portance,— whether  communications  of  this  kind  have 
the  effect  of  giving  a  creditor  a  right  upon  a  specific 
fund, — I  have  felt  it  my  duty  to  go  through  all  the  cor^ 
respondence  for  the  purpose  of  shewing  in  what  way 
every  part  of  it  bears  upon  the  question.  In  order  that 
there  may  be  no  doubt  of  the  grounds  upon  which  I  go, 
I  shall  notice  also  the  objections  which  were  taken  on 
the  part  of  the  Defendant  to  the  application. 

One  ground  was  the  absence  of  Adam,  Scott^  8^  Co.^ 
the  parties  really  interested  in  the  property, — and  I  was 
referred  to  the  case  of  Browne  v.  Blount  [a) ;  that  case 


{a)  2  R.  &  Myl.  83.    See  2  Hare,  585. 
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does  not  govern  the  present.  If,  where  property  in  the 
hands  of  ^.  clearly  belonged  to  B.,  it  was  held  that, 
because  the  trustees  of  the  property  are  out  of  the  juris* 
diction,  JL  may  withdraw  the  property,  it  would  open 
the  door  to  great  fraud.  The  property  being  in  this 
country,  and  Tested  in  William  Adam^  if  the  Plaintiff's 
right  had  been  made  out,  there  would  be  no  difficulty  on 
that  ground  in  granting  the  injunction. 


1843. 


Judgment, 


Another  objection  was,  that  the  letters  principally  re- 
lied upon  were  not  charged  in  the  bill,  and  it  was  urged 
that  they  were,  therefore,  inadmissible.  The  cases  of 
Whitley  V.  Martin  (a)  and  Graham  v.  Oliver  {b)  were 
dted,  to  which  I  have  very  often  been  referred :  they 
appear  to  me  to  be  cited  for  a  proposition  much  broader 
than  Lord  Longdate  ever  meant  to  lay  down.  It  is  very 
difficult  to  say  that  those  particular  cases  could  have 
been  decided  otherwise  than  they  were;  but  the  mar- 
ginal notes  go  much  farther  than  the  judgments.  This 
bill,  however,  expressly  charges  that  there  was  an  agree- 
ment for  giving  the  lien  in  question,  and  I  am  perfectly 
clear,  according  to  the  rule  Lord  Cottenham  laid  down, 
that  whatever  would  be  evidence  of  an  agreement  at  law 
is  evidence  in  equity,  subject  to  this,  that,  if  one  party 
should  keep  back  evidence  which  the  other  might  ex- 
plain, and  thereby  take  him  by  surprise,  the  Court  will 
give  no  effect  to  such  evidence,  without  first  giving  the 
party  to  be  affected  by  it  an  opportunity  of  controvert- 
ing it.  The  only  observation  I  make  as  to  the  ab- 
sence of  the  letters  in  the  bill  is,  that,  as  this  is  a  pro- 
ceeding against  parties  abroad,  I  should  have  been  very 
much  disinclined  to  grant  the  injunction  against  them  if 
I  had  found  the  Plaintiff  had  kept  back  letters  which 
might  have  been  conununicated  to  the  parties  in  India^ 


(a)  3  Beav.  226. 


(ft)  Id.  124. 
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and  to  which  thej  might  have  given  an  answer.  It  is 
not  undeserving  of  remark,  that  the  only  letter  relied 
upon  is  that  of  the  16th  of  January,  1841,  and  the  other 
letters  are  merely  referred  to  generally,  and  are  not 
stated  as  giving  a  lien;  they  are  adduced  merely  to 
support  the  general  statement  that  a  lien  had  been 
given.  I  do  not,  however,  dispose  of  the  case  upon  this 
narrow  ground;  although,  perhaps,  I  might,  as  a  matter 
of  pleading,  have  done  sa 


The  third  objection  was,  that  the  relief  cannot  be  had 
upon  a  supplemental  bilL  There  is  nothing  in  that  ob- 
jection. The  original  bill  states  the  letter  of  January, 
1841,  in  which  the  Plaintiff  is  informed  that  provision  is 
made  for  payment  of  his  debt  out  of  certain  consign- 
ments to  be  made  to  Scott^  Bell,  ^  Co.,  and  the  bill  is 
filed,  stating  that  conengnments  have  been  made  to  Seati, 
Bell,  §•  Co.,  mentioning  ''The  Forfarshire"  amongst 
them,  and  seeking  security  for  the  payment.  After  the 
bill  is  filed,  ''  The  Forfarshire  "  arrives  and  is  sold,  and 
then  the  supplemental  bill  is  brought  against  William 
Adam,  stating  that  the  proceeds  are  in  his  hands.  Sup- 
posing, therefore,  that  the  lien  could  have  been  made 
out,  the  bill  is  not  improperly  framed  to  ^ve  effect  to 
it ;  but  I  am  of  opinion  that  the  lien  has  not  been  es- 
tablished, and  that  the  Pl^ntiff  is  not,  therefore,  en- 
titled to  the  injunction. 


Tbe  motion  was  afterwards  renewed  before  the  Lord  CkanceUor. 
See  Malcolm  ▼.  ScoU,  infra. 
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WOOD  V.  WOOD.  25th  April, 

.  eth  Dec. 

Al  codicil  to  the  will  of  James  Woody  dated  in  The  testator 

1835  (a),  contained  bequests^  among  others,  to  ^^  Samuel  8(^<^^  legacies, 

Wood  oi  Cleveland  Street,  Mile  End,  14,000i,  and  the  ^^rS!to°|pr. 

latter  gentleman's  family  6000/."  I4,oo6/.,  "and 

^  •'  to  the  latter 

gentleman's 

The  bill  was  filed  by  six  children  of  Samuel  Wood,  r'^^dri^' 
daiming  the  legacy  of  6000£  children,  aU 

®  ^     "^  IWingatthe 

date  of  the  tes- 
tamentary in- 


Mr.  Tinnet/,  Mr.  Humphrey,  and  Mr.  Baify,  for  the  "^^^alith'of 

Plaintififs,  asked  for  the  reference  to  inquire  whether  the  the  testator, 

Plaintiffs  were  the  only  children  of  Samuel  Wood,  and  issue  -.—Held, 

sabmitted  that  his  children,  or  other  issue,  were  the  ^ndrenwo*, 

only   persons  entitled  to   the  benefit  of  the  legacy:  as  joint  tenants, 
■^     ^  ®     "^       exclnsively  en- 

Bames  v.  Patch  (b).  titled  to  the 

legacy  of  6000/. 

Mr.  Walker,  for  the  executors,  submitted  that  the  Argument. 
word  ''  family "  might,  according  to  circumstances,  be 
construed  to  include  not  only  the  children,  but  the  father 
himself,  or  his  wife :  APLeroih  v.  Bacon  (c) ;  or  those 
who  would  be  entitled,  as  next  of  kin  or  parties  in  dis- 
tribution, imder  the  statute :  Cruwys  v.  Colman  (d).  Doe 
d.  ThwaitesY.  Over{€)\  or  the  heir:  Doed.  ChattawayY. 
Smith  iff),  Wright  v.  Atkyns  (A) ;  or  the  children  might  be 
entitled  to  a  limited  interest  only, — as  for  maintenance : 
Woods  y.  Woods  (t) ;  or,  upon  the  difficulty  in  attributing 

(o)  This  was  the  same  instru-  {d)  9  Ves.  319. 

meet  which  was  the  foundation  (e)  1  Taunt.  263. 

of  the  suit  of  the  Corporation  of  {g)  5  M.  &  Sel.  126. 

Glouee9terv.Wood:'vaSxh,i^.\^l.  \h)  19  Yes.  299. 

{h)  8  Ves.  604.  (i)  1  Myl.&  Cr.  401. 

(e)  5  Ves.  159. 

yoL.  in.  F  H.  w. 
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the  meaning  to  the  word  of  the  testator  (a),  the  expres- 
sion with  regard  to  the  fiunilj  might  be  rejected: 
Robinson  v.  Waddelow  {p)y  or  the  gift  might  be  void  for 
uncertainty :  Doe  d.  Hayter  v.  JoinvUk  (c).  K  effect  be 
given  to  the  bequest^  on  what  principle  could  the  broth^B 
and  asters  of  Samuel  Wood,  or  at  least  his  wife>  be  ex- 
daded  firom  the  desoription  of  his  "  family?** 


Jmdpmeni.  The  Vice-Chancellob  said,  that  there  was  no  pre- 
tence for  any  daim  to  the  legacy  by  collateral  memben 
of  the  family,  as  against  lineal  descendants  of  Samuel 
Wood;  and  that  there  being  a  dbtinct  ^ft  to  Samuel 
Wood  by  the  same  instrument,  his  wife  was  not  included 
in  the  term  **  family,**  for  that  would  be  in  effect  a 
second  gift  to  the  husband. 


Deere;  This  Court  dotb  order  that  the  Master  do  bquire  and  state  what 

children  or  other  issue  of  Samuel  Wood,  in  &c.,  and  in  the  codicil  to 
the  will  of  Jamet  Wood^  the  testator,  in  &c.,  named,  were  living  at  the 
date  of  the  said  codicil ;  and  whether  any  and  what  childran  or  other 
issue  of  the  said  Samuel  Wood  were  born  after  the  date  of  the  said 
codicil,  and  in  the  lifetime  of  the  said  testator.  And  whether  any 
and  which  of  such  children  or  other  issue,  as  aforesud,  is  dead;  and 
if  any  one  or  more  of  such  children  or  other  issue  has  died  since  the 
death  of  the  said  testatoTi  then  &c.  [Inquiry  as  to  their  legal  per* 
sonal  representatiyes]  :  and  for  the  better  &c. ;  but  the  aforesaid  in- 
quiries are  to  be  without  prejudice  to  any  question  in  the  cause. 


July  Uih. 
Report, 


The  Master  found,  that  Samuel  Wood  was  married  to  Eligaheth 
Cooper f  spinster,  on  the  2l8t  of  November,  1812;  that  there  had 
been  issue  of  the  said  marriage  seven  children,  and  no  more,  viz. 
the  six  Plaintiffs,  and  one  child,  who  lived  only  a  few  months,  and 
was  buried  in  1826;  and  that  the  Plaintiff  Henrietta  was  married  to 
the  Plaintiff  /.  BeamntyXn  July,  1842 ;  and  that  there  were  no  other 
children  or  other  issue  of  Samuel  Wood  living  either  at  the  date  of  the 

(a)  1  Myl.  &  Cr.  401.        (6)  8  Sim.  134.        (c)  3  East,  172. 
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codicil,  or  bom  after  the  date  thereof,  and  in  the  lifetime  of  the  said  1848. 

testator,  than  the  Plaintiffs  in  the  first  cause^  who  were  all  then  living. 


Declare  that,  according  to  the  true  construction  of  the  paper  writ- 
ing of  July,  1 835,  in  the  pleadings  mentioned,  the  word  '^  family  "  Further  diree» 
most  be  deemed  to  mean  children  o£ Samuel  Wood  of  Cleveland-ttreet^   tton», 
MUe^d;  and  that  the  PUintiffs  in  the  said  original  suit,  being  the  ^^^^^  ^'*- 
penoDs,  by  the  Master's  report,  dated  the  12th  of  July,  1843,  found  to         Minute, 
hare  been  the  only  children  of  the  said  Samuel  Wood  who  were  living 
at  the  date  of  the  said  paper  writing,  and  at  the  death  of  the  said  tes- 
tator, were  entitled  in  equal  shares,  as  joint  tenants,  to  the  sum  of 
6000/.,  in  the  said  psper  writing  mentioned  ;  and  the  same  several 
Plaintiffi,  other  than  the  said  Henrietta  Sophia  Wood  and  Lydia 
Matilda  Wood,  and  also  the  Plaintifi'/oAn  Calvin  Beavint,  andHen" 
rietla  Sophia,  his  wife,  formerly  Henrietta  Sophia  Wood,  electing  to   Severing  joints 
terer  soeh  joint  tenancy, — ^let  the  defendants,  Jacob  Oehom  and  John  <M«"«y* 
Smrmanj  the  surviving  executors  of  the  will  of  the  said  Jamee  Wood 
(they  admitting  assets  for  the  purposes  hereinafter  mentioned),  on  or 
before  the  30th  day  of  December  instant,  pay  to  the  Plaintiff*  Mary 
Cooper  Wood  the  sum  of  1130/.  Os.  9<l.,  being  the  amount  of  the  sum 
of  1000/.,  with  interest  thereon  at  4  per  cent.,  from  the  end  of  one 
year  alter  the  death  of  the  testator  up  to  the  said  30th  day  of  Decem- 
ber instant,  after  deducting  the  sum  of  126/.  15«.  7(/.,  being  the 
smount  of  legacy  duty  payable  in  respect  of  such  1000/.  and  interest; 
and  the  amn  of  2/.  Ot.  2J.,  being  the  amoimt  of  income  tax,  payable 
in  reepect  of  such  interest,  making  together  the  sum  of  128/.  15«.  9c/. 
Like  direction  as  to  the  other  Plaintiffs ;  but  direction  to  pay  the 
several  shares  of  the  infants  and  married  woman  into  Court,  to  their 
Kparate  acconnts  respectively.    Costs  of  the  Plaintiff^  to  be  paid  by 
the  Defendants,  the  executors. 


f2 
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l&th  and  16th 

November, 

1843. 

24<A  and  2m  HOLLAND  v.  BAKER. 

IT.,  J?.,  and  /.  W  ILLIAM,  Emmaj  and  Jane  PouUer  were  entitled 
interests  under  ill  equal  shares  to  the  proceeds  arising  from  the  residue 
toSiw^ZiJu-  o^*^e  real  and  personal  estates  of  W.  Collins.  William 
rityforthed^t  PoulteTy  in  1831,  assigned  his  share  of  such  residuary, 
and  /.  took  a  real,  and  personal  estate  to  the  Defendant  Baker,  by  way 
g^onwSi  of  mortgage,  to  secure  4000/.,  lent  to  William  Paulter  by 
demnS  tiicm  ^^^  >  ^^^  Emma  and  Jane  also  joined  in  the  mortgage 
against  the  oon-  and  assigned  their  shares  to  Baker,  for  the  same  purpose ; 
their  joining  in  but  it  was  provided  that  William's  share  should  be  first 
g4«  "^Aftwl     applied.     William  afterwards  assigned  his  share  of  the 

wards  w^.  as-     game  estate  to  Haines  and  Cole,  to  indemnify  JE'inma  and 

ngned  his  inte-  .  "^ 

rest  in  the  same  Jane  from  loss  by  the  former  assignment.      WiUiam 

thr^trostees      PouUer,  by  indenture,  dated  the  20th  of  January,  1832, 

SiS^S^iton!  aligned  his  share  and  interest  under  the  will  of  CoUins 

On  a  bill  by  E.  to  three  trustees,  of  whom  the  Defendants  SmaUpiece 

and  J,  agunst  , 

R,  to  redeem     and  Haines  were  the  surviyors,  upon  trust,  after  pay- 

propJerty^^^  ment  of  certain  expenses  and  allowances,  to  apply  the 
Held,  that  the    ^j^jg^  monies  (arising  fit)m  a  sale  of  WUliam^s  said  share, 

creditors  named  .  . 

in  the  schedule  which,  by  a  previous  deed,  they  were  empowered  to 
partiesi^d  make)  in  satisfaction  and  discharge  of  the  several  debts 
cientlT°rep^'  owing  to  his  creditors,  who  were  parties  thereto  of  the 
sentedbythe  third  part,  and  set  opposite  their  respective  names  in 
tmstees  alone,  the  schedule  thereto,  or  so  much  thereof  as  such  monies 
That  the  cir-  'v^ould  extend  to  pay ;  and  after  such  payment,  in  trust 

cumstance  that  r  j  ^  tr  j  ^ 

the  tmstees  for  WUUam  Poulter,  his  executors,  administrators,  and 
noto^yindiat  ossigus.     In  March,  1832,  another  asagnment  was  made 

character,  but 

also  as  being 

themsehes  creditors,  did  not  render  them  sufficient  representattves  of  the  absent  creditors, 

who  were  fifty-four  in  number ;  and  especially,  inasmuch  as  one  of  the  trustees  had  also 

another  and  distinct  mortgage  on  the  equity  of  redemption. 

That  the  defect  of  parties  was  not  supplied  by  a  supplemental  suit,  bringing  before  the 
Court  a  few  of  the  other  creditors,  to  which  supplemental  bill  the  trustees  were  not 
parties. 
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to  Haines  and  Gates  of  the  several  shares  of  fVittiam, 
Emmay  and  Janey  upon  trusts  for  payment  of  the  debt 
to  Baker,  and  to  satisfy  certain  other  charges  and  in- 
cumbrances. In  NoYcmber,  1838,  on  the  occasion  of 
the  intended  marriage  of  Jane  Paulter  with  the  Defend- 
ant fF,  P.  Melkrsh,  Emma  and  Jane  Pautter  assigned 
their  shares  in  the  residuary  estate  to  the  Pl^ntifis, 
upon  certain  trusts  for  the  benefit  of  Jane  and  her  in- 
tended husband,  and  the  issue  of  the  marriage,  and  also 
for  the  benefit  of  Emma  Poulter,  After  the  marriage, 
the  Plaintiff  tendered  to  Baker  a  certain  sum  for  prin- 
cipal, interest^  and  costs,  and  required  an  assignment  of 
the  mortgaged  property.  The  bill  was  then  filed,  and 
prayed  an  account  of  Baker* s  debt, — a  sale  of  WUliam's 
share  and  interest,  and  application  of  the  proceeds  to- 
wards the  payment  of  Baker,  and  of  the  surplus  to  in- 
demnify Emma  and  Jane  in  respect  of  the  mortgage, — 
that,  upon  payment  of  his  debt.  Baker  might  assign  the 
shares  of  WilUam,  Emma,  and  Jane,  or  of  Emma  and 
Jane,  to  the  Plaintifis,  upon  the  trusts  of  the  settlement ; 
and  the  bill  also  prayed  specific  relief  against  Haines, 
Gates,  Cok,  King,  and  Smallpiece,  as  arising  upon  the 
instruments,  and  other  transactions  thereby  stated. 


1842. 


statement. 


The  cause  being  at  the  hearing,  on  the  production 
of  the  deed  of  the  20th  of  January,  1832,  it  appeared 
that  the  creditors,  parties  of  the  third  part,  were  fifty- 
seven  in  number,  and  the  total  amount  of  the  sums  op- 
posite their  names  was  6561/1  Smallpiece  appeared  in 
the  schedule  to  be  a  creditor  for  3300Z.,  Haines  for  316/., 
and  Jane  Paulter  for  520/.,  all  of  whom  were  Defend- 
ants.    The  other  creditors  were  not  parties. 


1842. 

Nov.  15M. 


On  behalf  of  some  of  the  Defendants  it  was  objected 
that  the  absent  creditors  were  necessary  parties. 
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1842. 


Judgment, 


y  ice-Chakcellor  : — 

It  is  not  neoesfluy  for  the  present  purpose  to  enter 
farther  into  the  circimistanoes  of  the  case  than  lebtes 
to  the  share  of  WUUam  Pofuher  in  the  estate  of  CoUau. 
WUBam  having  mortgaged  his  share  to  Baker,  after- 
wards assigns  the  same  propertj,  subject  to  BaktrU 
charge,  to  trustees,  in  trust  for  the  benefit  of  the  credi- 
tors, who  should  come  in  and  execute  a  certain  deed. 
Those  creditors  are  to  sign  rdeases  and  giye  discharges, 
and  the  property  is  to  be  divided  among  them  rateably. 
The  deed  contains  several  other  provinons  not  affecting 
this  question.  It  appears  that  many  creditors  came  in 
and  executed  that  deed.  The  bill  is  filed  by  the  trus- 
tees oi  Emma,  and  seeks  to  redeem  the  prcqperty  in  re- 
spect of  the  interest  which  they  may  have  in  WUBam 
PouUer^s  share,  as  an  indemnity  to  them.  To  this  bill 
they  have  made  the  trustees  of  the  deed  of  January 
parties,  but  they  have  not  made  any  of  the  creditors,  in 
that  character,  parties.  I  do  not  mean  to  give  any  opi- 
nion upon  the  question  whether  it  is  necessary  to  have 
all  those  creditors  parties,  but  I  am  dear  that  the  suit 
cannot  proceed  in  the  present  state  of  the  record ;  for 
not  only  are  the  creditors  not  made  parties,  but  no  rea- 
son is  suggested  on  the  record  as  to  number  or  otheiv 
wise  for  omitting  them.  I  have  no  doubt  that  the  Court 
would,  in  a  proper  case,  consider  a  numerous  body  of 
creditors  as  sufficiently  represented  by  a  limited  number, 
even  where  they  are  sought  to  be  charged;  but  cer- 
ainly,  in  a  case  like  the  present,  the  bill  ought  to  state 
the  reason  that  they  are  not  made  parties  to  the  record. 


Minut€.  To  stand  over,  with  liberty  to  amend  the  biU  by  adding  parties,  or 

by  stating  why  persons  proper  to  be  parties  are  not  made  parties. 


AmenAtd  BUI. 
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The  bill  was  amended  by  adding  the  following  aver-  i842. 
ment : — "  That  the  indenture  of  the  20th  of  January, 
1632,  was  duly  executed  by  SmaBpiece  and  Haines  as 
anediion  of  R^tiiiam  IhulUr,  and  also  by  diven  other 
pezsoDBy  too  numerous  (being  forty  in  number  or  tiiere- 
abouts)  to  be  made  parties  individually  to  this  suit ;  and 
in  case  they  were  individually  made  parties  to  this  suit, 
the  same  could  not  be  effectually  prosecuted." 

The  Plainti£&  also  filed  their  supplemental  bill  against  Supplemental 
four  other  creditors  appearing  in  the  schedule;  namely, 
Woods,  a  creditor  for  472. ;  Stedman,  251;  Moon,  IIL, 
and  Clarke^  61.  SmaBpiece  and  Hames,  the  trustees 
under  the  deed,  were  not  made  parties  to  the  supple* 
mental  bill.  The  original  and  supplemental  causes 
coming  on, 

Mr.  Bmnlbf  and  Mr.  Boffshawe,  for  the  Defendants  June  2iih. 
SmeHpiece  and  Haines,  the  trustees  under  the  creditors'  at^wmM, 
deed,  inasted  that  the  su]qplemental  lull,  oonmdered  as  a 
proceediag  caoneeted  with  the  original  cause,  was  de- 
fiectiTC^  in  that  the  trustees  were  not  parties  to  it,  but 
some  of  the  creditors  only.  It  was  so  constituted  that 
it  could  not  be  regarded  as  supplying  any  defect  in  the 
uriginal  cause:  the  trustees  knew  nothing  of  llie  exist* 
cnoe  of  the  supplement^  suit  until  it  was  opened  at 
the  hearing:  Jonis  v.  Janes  (c^,  BignaU  v.  Atkins  (b), 
Feasy  ▼•  Stephenson  {e),  Dyson  v.  Morris  (cf),  Jones  v. 
HmoeOs  {e). 

Mr.  Tempk  and  Mr.  FreeUng,  for  the  Plaintiffis,  said 
diat  die  original  and  supplemental  causes  were,  in  effect, 
bed;  one  suit, — no  new  matter  was  introduced*    The 

(a)  3  Atk.  111.  (rf)  1  Hare,  413. 

h)  6  Madd.  369.  \e)  2  Hare,      2. 

(c)  1  Beav.  42. 
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1842. 


Arffument, 


trustee  had  had  an  opportunity  of  answering  the 
amended  bill^  and  might  have  stated  anything  to  shew 
that  the  parties  on  the  record  did  not  adequately  repre- 
sent the  scheduled  creditors,  but  they  had  not  made  any 
such  case  on  the  pleadings :  Greenwood  y.  AtUnson  (a). 


June  28M.  Vice-Chancellor — [After  stating  the  proceedings :] 
Judgment.  ^^  ^*®  objected  on  the  part  of  the  trustees  at  the  open- 
ing of  the  case,  that  they  were  now,  for  the  first  time^ 
aware  of  the  existence  of  the  supplemental  bill,  and 
they  were  instructed  to  state  that  there  was  reason 
for  believing  that  the  creditors  brought  before  the  Court 
by  that  bill  had  not  been  properly  selected,  so  as  to  re- 
present the  body  of  creditors.  I  should  pay  no  atten- 
tion to  the  suggestion,  except  for  the  purpose  of  shew- 
ing what  course  the  Court  ought  to  take  when  it  sees 
that  such  a  case  may  possibly  exist,  but  has  not  the 
means  of  knowing  the  truth.  The  question  is,  whether 
the  trustees  are  necessary  parties  to  the  supplemental 
bill.  For  the  purpose  of  trying  that  question,  I  en- 
tirely exclude  from  my  consideration  the  fact  that  the 
trustees,  who  were  parties  to  the  original  bill,  were  also 
creditors.  I  suppose  it  to  be  a  case  in  which  the  trus- 
tees were  in  that  character  parties  to  the  original  bill, 
and  that  a  supplemental  bill  has  since  been  filed  against 
a  few  of  the  creditors  without  the  trustees.  Now  primft 
facie  I  take  it  to  be  the  duty  of  trustees,  being  parties 
to  a  bill  affecting  the  trust  property,  to  insist  that  the 
cestui  que  trusts  should  be  brought  before  the  Court 
Trustees  are  not  themselves  owners  of  the  property ; 
they  are,  in  a  sense,  agents  for  the  owners  in  executing 
the  trusts,  but  they  are  not  constituted  agents  for  the 
purpose  of  defending  the  owners  against  the  adverse 


(a)  5  Sim.  419. 


Judffmeni, 
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daiins  of  third  parties  in  this  Court  It  is  the  duty  of  1842. 
trofltees  in  such  a  situation  to  object  that  the  owners  of 
the  estate  are  not  before  the  Court;  and  I  think  it  is  the 
light  of  trustees  in  that  case  to  insist  that  the  onus  of 
resisting  adverse  claims  shall  be  thrown  upon  the  cestui 
que  trusts,  and  not  on  themselyes. 

If^  in  this  case,  all  the  creditors  had  been  parties  to 
the  supplemental  bill,  it  is  not  necessary  that  I  should 
give  any  opinion  whether  the  trustees  could  successfully 
have  objected  that  they  were  not  themselves  parties. 
The  principle  of  the  case  of  Bignall  v.  Atkins  («),  before 
Sir  •/.  Leach,  is  much  broader  than  any  I  need  have  re- 
course to,  for  the  purpose  of  shewing  that  the  trustees 
would  not  be  necessary  parties  to  such  a  bilL  "Without 
going  to  the  extent  of  the  principle  of  that  case,  I  will 
(not  to  repeat  what  I  have  before  said)  refer  to  Dyson 
V.  Morris  (J),  as  expressing  the  grounds  on  which,  if  the 
creditors  were  all  parties,  I  should  probably  consider 
myself  bound  to  adlow  the  cause  to  proceed,  notwith- 
standing the  trustees  were  not  parties*to  the  supplemental 
bill:  in  that  case  the  trustees  would  have  the  means  of 
knowing  in  Court,  as  well  as  out  of  Court,  whether  all 
the  cestui  que  trusts  were  present.  If  they  were  not 
there,  the  trustees  would  discharge  their  duty  to  them 
by  taking  the  objection ;  and  if  they  were,  the  trustees 
would  be  liberated  from  the  obligation  of  defending  the 
interests  of  their  cestui  que  trusts,  who  might  protect 
themselves.  There  being  no  question  as  between  the 
trustees  and  their  cestui  que  trusts,  the  case,  as  it  ap- 
pears to  me,  might  then  be  free  from  all  difficulty.  The 
cases  of  Greenwood  v.  Atkinson  (c)  and  BignaU  v.  Atkins 
go  much  further  than  that  oi  Dyson  v.  Morris. 

{a)  6  Madd.  369.  (6)  1  Hare,  413.        (c)  5  Sim.  419. 
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1842. 


jMdpmni, 


In  this  case,  however,  the  ftct  is,  that  all  the  creditors 
are  not  here.  The  Plaintiffs  seek  to  bring  the  ceatiii 
que  tmsts  before  the  Court  sub  modo  only ;  and  the 
question  is,  whether,  upon  a  record  so  framed,  I  can  hold 
that  the  creditors  are  suffidently  represented*  where  a 
few  of  them  only  are  brought  befcwe  the  Courts  upon  a 
record  to  which  the  trustees  are  not  parties.  I  have 
said  that  it  is  the  duty  of  the  trustees  to  require  that 
all  their  cestui  que  trusts  should  be  before  the  Court: 
if  the  Court  is  to  dispense  with  the  presence  of  any 
number  of  them  in  order  to  avoid  the  inconvenience  of 
bringing  so  krge  a  body  of  creditors  before  the  Court, 
it  seems  of  necessity  to  follow  that  ihe  trustees  of  the 
property  upcm  which  the  Court  is  to  act  should  be 
parties  to  that  record,  that  they  at  least  might  be  able 
to  inform  the  Court  whether  it  is  sufficiently  framed 
with  reference  to  the  interests  of  the  whole  of  the  cestui 
que  trusts,  by  the  selection  of  those  who,  in  the  ex- 
isting state  of  things,  are  in  a  position  adequately  to  re- 
pres^it  the  interests  of  the  body.  I  do  not  doubt  that 
the  Court  does  allow  a  selected  number  to  represent  a 
numerous  body  of  Defendants^  whose  interests  are  souf^t 
to  be  adversely  affected  in  a  suit  Lord  Eldon  re- 
peatedly said  it  might  be  done,  if  the  purposes  of  justice 
required  it;  and  Lord  Coitenhamy  in  Attwood  v.  Small  (a), 
afler  saying  that  the  right  course  was  to  bring  aU  par^ 
ties  before  the  Court,  observed,  that  courts  of  justice 
are  bound  to  have  regard  to  the  mode  in  which  the 
affairs  of  mankind  are  conducted;  and  when,  in  conse* 
quence  of  the  mode  of  dealing,  it  would  be  impossible 
to  work  out  justice  if  the  rule  requiring  all  persons  to 
be  present  were  not  departed  fixim,  it  must  be  relaxed 
rather  than  be  allowed  to  stand  as  an  obstruction  to 
justice.   I  shall  not  be  in  the  least  degree  deviating  from 


(a)  Not  reported;  but  see  4  Myl.  &  Cr.  035— P^r  Lord  Cottcnham, 
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that  rule  in  this  case  by  holding  that,  so  far  as  the  i842. 
supplemental  bill  is  conoemed,  the  trustees  ought  to  be 
parties,  where  a  few  of  the  creditors  are  chosen  to  re* 
present  the  Tfhole;  and  that  the  suit  cannot,  therefore, 
proceed  unless  it  can  be  shewn  that  the  supplemental 
bill  is  unnecessary,  and  that  the  suit,  in  this  req)ect, 
may  be  sustained  upon  the  amended  bill  alone. 


Mr.  Temple  and  Mr.  Freeling  submitted,  that  the  Argument. 
cause  might  proceed  on  the  amended  biU,  which  sug- 
gested the  inconvenience  of  making  so  many  persons 
parties.  The  trustees  alone  were,  in  fact,  sufficient,  with 
that  suggestion,  for  there  were  no  distinct  interests  to 
protect;  their  only  duty  was  to  receive  the  fimd  and 
distribute  it  amongst  the  cestui  que  trusts ;  there  was 
no  conflicting  or  alternative  right  of  redemption.  The 
trustees  were  the  only  parties  who  could  redeem  for 
the  benefit  of  all  the  persons  whom  they  represented ; 
TroughUm  v.  Btnkes  (a). 

Mr.  RQmilhf  and  Mr.  Bagshawe,  contri. 

Newton  v.  JSarl  of  Egmont{b),  Cocker  v.  Earl  of 
Egmont  (c),  and  Caverley  v.  Fhelp  (rf),  were  also  men- 
tioned. 


The  Vice-Chancellor  said,  it  would  be  often  very  judgment. 
satisfactory  if  the  Court  could  dispense  with  the  presence 
of  numerous  parties,  by  permitting  them  to  be  repre- 
sented by  a  few ;  but  such  a  course  could  not  be  practi- 
cally introduced  without  the  strictest  safeguards.  The 
Plaintiff  in  such  cases  must  be  at  least  required  to  state 

(fl)  6  Vea.  573.  (f)  6  Sim,  311. 

(6)  5  Sim.  130.  (d)  6  Madd.  229. 
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1842. 


Judgment, 


distinctly  and  particularly  what  the  case  waa  upon  which 
he  relied^  as  a  ground  for  deviating  from  the  general  rule 
of  the  Court,  which  required  all  parties  to  appear  in 
proceedings  by  which  their  interests  were  to  be  affected. 
The  statement  upon  the  amended  bill,  addressed  to  this 
point,  was  far  too  meagre  to  satisfy  the  Court  of  the 
difficulty  of  observing  the  general  rule,  or  of  the  neces- 
sity of  its  relaxation.  It  might  certainly  appear  that 
two  creditors  adequately  represented  a  much  larger 
number;  for  example,  suppose  the  debts  were  10,000/.^ 
and  the  two  parties  were  creditors  for  9000/.,  and  all  the 
others  for  the  remaining  sum  only.  Here  it  appeared, 
moreover,  that  Haines,  one  of  the  creditors  on  the  re- 
cord, claimed  an  interest  in  the  equity  of  redemption, 
distinct  from  his  interest  under  the  deed.  His  duty  as 
trustee  was  to  disregard  that  equity  of  redemption,  and 
look  only  to  the  interests  of  the  creditors  who  had  the 
charge  upon  it ;  but  his  individual  interest  as  owner  of 
the  equity  of  redemption  might  be  materially  different. 
While,  therefore,  on  the  one  hand,  it  did  not  sufficiently 
appear  that  the  case  was  one  in  which  the  general  rule 
should  be  relaxed,  enough  did  appear,  on  the  other 
hand,  to  make  it  at  least  doubtful  whether  the  absent 
creditors  were  properly  represented  by  the  parties  be- 
fore the  Court. 


The  cause  was  again  ordered  to  stand  over. 


w. 
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1843. 

18^A,  19M, 
and  Sltt  July t 

MAJOR  V.  AUKLAND.  Srdandith 

November, 

^ .  MAJOK,  by  his  will,  dated  in  1808,  bequeathed  An  iosoWeut 

the  residue  of  his  personal  estate  to  trustees,  upon  trust  qq  the  men  ' 

for  his  wife  for  her  life,  or  widowhood,  with  remainder,  J^^^j^^* 

as  to  cert^  parts  thereof^  for  his  son  William,  and  as  to  "*  the  insol- 
vency colludes 
other  parts,  after  the  death  of  his  son  John  without  issue,  with  a  debtor 

for  his  daughter  Mary,  and  he  bequeathed  the  residue  ^^  ^f^  to 

in  equal  third  parts  to  his  said  children,  William,  John,  ■"? » !***•*"  * 

and  Mary.     The  testator  died  in  1810,  and  his  widow,  which  pasted 

the  tenant  for  life,  died  in  1826.     John,  the  son,  being  mentof  his  es. 

in  prison  for  debt  in  the  year  1829,  presented  his  peti-  SSe^^e^^'^'- 

tion  to  the  Court  for  the  Relief  of  Insolvent  Debtors,  ▼«><7;  although 

J  t      •  It  1        •  i»  1  •  charging  that 

and  having  executed  the  usual  assignment  of  his  estate  the  legacr,  if 

and  effects  to  Samuel  Sturgis,  the  provisional  assignee,  JiSrd  a  balance 

obtained  his  discharge  in  January,  1830.     No  creditor's  J^^^^*^ 

assignee  was  ever  chosen.     John,  the  son,  died  in  1833,  and  praying 

leaving  a  widow  and  five  children.     The  Plaintiff,  his  may  be  paid 

widow  and  administratrix,  filed  her  bill,  in  1843,  against  ^IS^J^or^ 

the  executor  of  the  survivor  of  the  executors  and  trus-  Wmscif ;  nor 

can  the  smt  be 
tees  appointed  by  W,  Major, — the   other  parties  inte-  sustained,  eren 

rested  imder  his  will, — and  S.  Sturgis,  the  provisional  nonid  assignee 

asfflgnee,  claiming  interests  under  the  will  of  the  testa-  JJJ^'^'J^^ 

tor  W.  Major,  partly  by  the  express  gift  and  partly  by  bound  by  the 
a  decree  s  for  the 

implication,  and  stating  that  all  the  share  and  interest  provisional  as- 

of  John  in  such  part  of  the  testator's  estate  as  remained  cmpower°an- 

imdisposed  of  was  vested  in  S.  Sturgis,  the  provisional  ®^*^  ^^^t^ 

assignee ;  that  the  debts  of  John,  the  deceased  insolvent,  solvent's  estate, 

were  much  less  than  the  sums  of  stock  therein-before  i^^^  sucV 

claimed  to  be  due  in  respect  of  the  testator's  estate ;  and  jueln  Wif^^ 

that  if  the  Court  should  be  of  opinion  that  the  specific  assignee's) 

*  *  name. 

Whether,  if 
the  alleged  oolluAon  or  refusal  to  sue  were  proved,  the  insolvent  could  sustain  such  a  suit — 
putref 
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1843.  sums  claimed  properly  belonged  to  the  estate  of  the  de- 
ceased insolventy  there  would  be  a  considerable  balance 
coming  to  the  Pldntiff,  as  his  administratrix,  after  pay- 
ment of  all  his  debts. 


SUtmuni. 


The  bill  also  stated  that  the  Plaintiff  had  frequently 
by  herself  and  her  agents  applied  to  8.  Sturgis  as  such 
provisional  assignee^  and  requested  him  to  institute  a 
suit  for  the  purpose  of  establishing  the  right  of  the  de- 
ceased insolvent  to  the  s^d  sums  of  stock,  and  to  one- 
third  of  the  residue  of  the  testator's  estate  (if  any)  re- 
maining undisposed  of,  but  S.  Sturgis  had  refused  so  to 
do;  and  that  under  these  circumstances,  the  Plaintiff 
was  advised  and  submitted  that  she  was  entitled  to  in- 
stitute this  suit  as  such  administratrix :  that  the  Defend- 
ant, the  executor,  also  refused  to  pay  or  transfer  the 
said  sums  of  stock  and  the  said  residue  to  £••  Sturgis  or 
to  the  Plaintiff.  The  bill  prayed  that  the  estate  of  the 
testator,  JV.  Majors  might  be  administered,  and  divided 
amongst  the  persons  entitled  thereto,  and  the  said  sums 
of  stock  declared  to  belong  to  the  estate  of  John,  the 
insolvent,  and  paid  or  transferred  to  the  Defendant  S. 
Sturgis,  as  provisional  assignee,  or  to  the  Plaintiff,  as 
administratrix. 

The  Defendant,  the  executor,  by  his  answer,  after 
stating  various  matters  in  fact  and  in  law  by  way  of  de- 
fence, said,  that  all  the  real  and  personal  estate  oi  John, 
the  son,  comprised  in  the  said  conveyance  and  assdgn- 
ment,  was  then,  and  at  the  time  of  the  institution  of  the 
suit,  vested  in  the  provisional  assignee ;  and  that  there- 
fore even  if  all  the  allegations  in  the  bill  were  true,  the 
Plaintiff  had  no  right  to  maintain  the  suit;  and  the  De- 
fendant claimed  the  same  benefit  of  the  objection  there- 
to as  if  he  had  pleaded  the  insolvency  and  assignment. 
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The  pTovisioiial  asngoee  was  served  with  the  copy  of 
the  bill  only.  The  cause  coming  on  to  be  heaxd^  and 
the  objection  of  the  insolveniT-  bdng  taken. 


1843. 


The  Vic£-Chancellor  said,  that  as  the  stdt  was 
constituted,  it  would  not  be  posrible  to  make  any  decree 
for  payment  of  the  legacies  to  the  Plaintiff,  the  Court 
not  knowing  whether  the  prorisional  assignee  repudi- 
ated or  adopted  the  proceeding,  or  what  course  he  might 
deem  to  be  for  the  benefit  of  the  creditors  of  the  in- 
solvent to  take. 


The  Plaintiff  asked  that  the  case  might  stand  over  to 
afford  an  opportunity  for  the  provisional  assignee  to 
appear. 

Mr.  Fottett  appeared  for  the  Defendant,  the  provi- 
monal  assignee,  who  did  not  admit  that  he  had  refused 
to  institute  a  suit :  he  said,  that  the  interest  of  die  in- 
solvent imder  the  will  in  question  had  not  been  inserted 
in  his  schedule :  that  he  could  not  disclaim  such  interest, 
but  he  would  submit  that  his  rights  therein  should  be 
bound  by  any  decree  the  Court  might  make  in  this 
suit. 


Jui^  31W. 


Mr.  WUlcock  and  Mr.  Craig,  for  the  Defendants,  the 
executor,  and  others,  objected,  that  it  appeared  the  title 
of  the  Plaintiff  to  the  legacy  in  question  (if  any)  had 
accrued  prior  to  his  insolvency,  and  that  his  interest  in 
it  had,  therefore,  passed  to  the  provisional  assngnee  by 
virtue  of  the  assignment.  The  allegation  of  refusal  by 
the  assignee  to  sue  did  not  enable  the  Plaintiff  to  sus- 
tain the  suit,  although,  if  the  fact  were  proved  before 
the  Insolvent  Court,  it  might,  perhaps,  be  a  ground  for 
the  exerdse  of  the  jurisdiction  of  that  Court  over  the 
assignee  to  the  extent  of  compelling  him  to  allow  the 


Nw.  3rd, 


80 


CASES  IN  CHANCERY. 


1843. 


Argument, 


pl^ntiff  to  use  his  name  in  the  suit  upon  a  proper  in- 
demnity :  Sproffff  y.  Binkes  {a\  Hammond  v.  Attwood  (b), 
Saxtan  v.  Davis  (c) .  The  relation  of  an  insolvent  debtor 
to  his  assignee  is  very  different  from  the  relation  of  a 
party  beneficially  interested  in  the  estate  of  a  deceased 
person  to  the  personal  representative.  If  the  personal 
representative  will  not  proceed  against  a  debtor  to  the 
estate^  the  cestui  que  trust  has  no  alternative  but  that 
of  coming  to  this  Court;  but  there  is  a  Court  of  com-? 
petent,  and  for  many  purposes  exclusive,  jurisdiction^  to 
which  the  insolvent  debtor  may,  in  a  parallel  case,  re- 
sort :  Kaye  v.  Fosbrooke  (if),  Be^field  v.  Solomons  (e). 


Mr.  Teed  and  Mr.  Faber,  for  ihe  Plaintiff,  submitted, 
that,  as  representing  the  insolvent  debtor,  she  might 
sustain  a  suit  in  this  Court  in  respect  of  matters  in 
which  the  assignee,  either  improperly  dealt  with  the 
estate,  {Borell  v.  Dann)  (/),  or  colluded  with  the  debtors 
to  the  estate :  LauLour  v.  Holcombe  (^),  Barton  v. 
Jayne{lC)^ 

The  allegation  that  the  assignee  had  declined  to  sue 
for  the  legacy  due  to  the  insolvent  was  supported  by 
the  apparent  fact,  that  fourteen  years  had  elapsed  since 
the  insolvency ;  and,  in  Gedge  v.  TVmfl  (i),  Sir  J.  Leach 
held,  that  the  consenting  to  the  retention  of  assets  by  a 
stranger  was  collusion  on  the  part  of  the  person  on  whom 
the  duty  of  collecting  them  devolved.  The  facts,  there- 
fore, amounting  to  what  the  Court  deems  to  be  collusion, 
are  sufficient  to  sustain  the  suit,  at  least  until  those 
facts  shall  be  disproved :  Bowser  v.  Hughes  (A).     They 


(a)  5  Ves.  583. 

(b)  3  Madd.  158. 

(c)  18  Ves.  72. 

(d)  8  Sim.  28. 
(0  9  Ves.  77. 


(/)  2  Hare,  440. 

(tf)  8  Sim.  76. 

(A)  7  Sim.  24. 

(t)  1  Russ.  &  Myl.  282,  n. 

{k)  1  Anstr.  101. 
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mentioned,  also,  two  unreported  cases : 
Inam  (a),  and  Kirlew  v.  Rayner{b). 


Byne  v.  Black-'         1843. 


Vice-Chancellor  : — 

The  Plaintiff  in  this  case  is  the  personal  representa- 
tive of  a  legatee  under  the  will  of  W.  Major,  the  testa- 
tor in  the  cause.  The  legatee  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  executed  the  usual  convey- 
ance and  assignment  to  the  provisional  assignee.  The 
bin  is  filed  to  enforce  payment  of  the  legacy,  not  to  the 
Plaintiff,  but  to  the  provisional  assignee.  The  principal 
Defendants  are  Auklandy  the  personal  representative  of 
the  testator,  and  Sturgisy  the  provisional  assignee.  The 
bill  suggests,  that  the  Plaintiff  has  frequently  applied  to 
Sturgisy  and  requested  him  to  institute  a  suit  in  equity 
to  establish  the  right  of  John  Major  to  the  property  in 
question;  that  Sturgis  has  refused;  and  that,  under 
these  circumstances,  the  PLuntiff  claims  the  right  to 
institute  the  present  suit  for  that  purpose.     The  De- 

(a)  C.  P.  Byne^  suing  in  his 
own  right,  and  also  as  the  next 
friend  of  the  infant  plaintiffs,  his 
children,  became  an  insolvent 
debtor  during  the  progress  of  the 
cause,  and  a  supplemental  hill 
was  £led  bringing  Dance,  the 
proTisional  assignee,  before  the 
Gyort :  the  bill  was  dismissed  as 
to  part  of  the  relief  sought,  but 
directions  were  given  in  the  de- 
cree with  regard  to  a  trust-fund 
to  which  the  insolvent's  wife  (a 
defendant)  was  entitled  to  her 
separate  use,  with  remainder  to 
her  children.  T.  T.  1831,  Reg. 
Lib.,  fol.  1922. 

(6)  Bill  by  the  insolvent  and 
his  wife,  for  an  annuity  and  other 
benefits  bequeathed  to  the  wife 
before  the  insolvency  and  assign- 
ment, charging  that  the  whole 
VOL.  III.  < 


interest  of  the  legatee  was  not 
vested  in  the  provisional  assignee, 
(who  was  a  defendant),  but  that 
the  plaintiff,  the  wife,  was  entitled 
to  have  either  the  whole  or  a 
competent  part  of  the  legacies  in 
question  settled  and  secured  for 
her  benefit.  Decree,  M.  R.,  17 
Nov.  1834. 

Ormerod  v.  Haigh,  V.-C.  of 
England,  March  12th,  13th.  Au- 
gust 15th,  1839.— ^A  plaintiff, 
who  was  an  insolvent  debtor,  and 
had  made  the  usual  assignment 
of  his  property,  comprising  the 
matters  in  question,  being  joined 
with  other  plaintiffs,  the  bill  was 
dismissed  with  costs  on  that 
ground,  without  prejudice  to  the 
other  plaintiffs  filing  a  new  bill. 
Rep.  M.  S. 

^  H.  w. 


Judgment, 
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Judgment, 


fendant  Auhland,  the  personal  representative  of  the 
testator^  objects  that  the  Plaintiff  has  no  title  to  sue. 
The  question  is^  whether  the  Plaintiff,  having  stated 
that  the  provisional  assignee  has  refused  to  sue,  may, 
upon  that  allegation,  herself  sustidn  this  suit  The 
Plaintiff  insists  upon  the  right  to  do  so,  on  the  ground 
that  the  assignee  of  an  insolvent  debtor  is  ultimately 
a  trustee  for  the  insolvent;  which,  in  some  sense,  is  no 
doubt  true.  Prim&  facie,  however,  the  assignee  is  not 
accountable  in  this  Court,  but  in  the  Insolvent  Debtors' 
Court;  and  it  is  admitted  that  a  special  case  must  be 
made  to  support  a  suit  of  this  nature.  If  the  bill  had 
simply  stated  the  fact  of  the  insolvency,  without  alleging 
the  refusal  of  Sturgis  to  sue,  upon  being  applied  to  by 
the  Plaintiff,  it  would  have  been  clearly  demurrable;  and 
if  the  refusal  be  alleged  and  disproved,  the  consequence, 
at  the  hearing,  must  be  the  same.  In  this  case,  the  Plain- 
tiff served  the  Defendant  Sturgis  witii  a  copy  of  the  bill, 
on  the  principle  that  the  bill  did  not  ask  relief  against 
SturffiSy  but  merely  sought  to  recover  money  for  his  be- 
nefit I  suggested  that  Sturgis  should  appear,  not  that 
I  entertained  any  doubt  that  the  effect  of  the  service 
of  the  copy  of  the  bill  upon  him  would  be  to  bind  him 
whether  he  appeared  or  not,  but  because,  in  the  absence 
of  the  assignee,  the  difficulty  of  sustaining  the  suit 
seemed  to  be  insuperable,  whilst,  upon  his  appearance 
and  admission  of  the  fact  of  the  refusal  to  sue,  and  his 
disclaimer  of  any  interest  in  the  legacy  claimed  by  the 
bill,  there  might  have  been  a  question  whether,  on  the 
authority  of  the  cases  of  Leathes  v.  Newitt(a)  and  fVU" 
liams  V  Jones  (ft),  which  I  had  occasion  to  consider  in 
Mounsey  v.  Bumham  (c),  a  decree  might  not  have  been 
made  in  favour  of  the  Plaintiff  in  this  suit.  It  is  not, 
however,  necessary  that  I  should  express  any  opinion 
whether  the  form  of  the  bill  would  have  precluded  that 


(a)  3  Ea.  &  Y.  848.         (6)  Younge,  252.        (c)  1  Hare,  21. 
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coarse  from  being  taken;  for  Sturyis  baa  appeared  in  the 
suit,  and  does  not  disclaim  his  interest  in  the  subject  of 
it, — ^nor  does  he  confirm  the  statement  that  he  has  re- 
fused to  sue,  or  admit  he  ever  knew  of  the  existence  of 
the  claim  before  the  suit  was  instituted.  This,  in  fact,  de- 
ddes  the  question.  It  was  plain  that  I  could  not  make 
the  decree  which  the  Plaintiff  sought,  upon  the  mere 
allegation  in  the  bill,  in  the  absence  of  the  provisional 
assignee;  and  the  course  which  the  provisional  assignee 
has  taken,  and  no  doubt  properly  taken,  on  appearing  as 
a  party  in  the  suit,  has  not  removed  the  difficulty.  The 
allied  refusal  of  Sturyis  to  sue  fails,  and  the  case  stands, 
therefore,  as  if  that  refusal  was  not  averred  in  the  bill. 
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The  counsel  for  the  provisional  assignee,  for  the  pur- 
pose of  saving  expense,  and,  if  practicable,  rendering 
this  proceeding  valid,  submitted  to  be  bound  by  any  de- 
cree which  I  might  make  in  this  suit  The  question  was, 
therefore,  reduced  to  this, — whether  the  provisional  as- 
signee, not  instituting  any  suit  himself,  might  put  for- 
ward the  insolvent,  or  the  representative  of  the  insolvent, 
to  sue  for  property  claimed  as  belonging  to  the  insolvent's 
estate,  the  debtor  objecting.  He  may,  no  doubt,  autho- 
rize another  party  to  use  his  name,  and  accept  an  indem- 
nity from  the  person  to  whom  he  gives  that  authority; 
but  he  cannot  empower  a  stranger  to  sue  in  his  (the 
stranger's)  own  name.  The  provisional  assignee  has 
no  such  power;  and  even  if  he  had,  it  is  dear  that  he 
had  not  exercised  it  at  the  time  the  bill  was  filed:  the 
suit,  therefore,  not  having  been  originally  well-instituted, 
could  not  be  maintained  by  the  subsequent  consent  of 
the  provisional  assignee  to  be  bound  by  the  proceedings: 
Kinff  V.  TuUoch  (a) .  I  must,  therefore,  as  matter  of  strict 
practice, — ^uAr/anrf  persisting  in  his  objection,^ dismiss 
the  bill  with  costs. 

(a)  2  Sim.  469. 
q2 
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SM  May, 

Bef|oe«t  of  re- 
•idaary  estate 
to  accaiiiiilate 
for  ten  yean, 
and  then  to  be 
distribttted  in 
■erca  equal 
■hares  ooto 


penons  resi- 
duary legatees, 
creates  a  te* 
nancy  in  com- 
mon; and  the 
fhare  of  one 
dying  in  the 
testator's  life- 
time belongs  to 
the  next  of  kin 
of  the  testator. 


NORMAN  r.  FRAZEK 

R.  NOBMAN,  by  his  will,  dated  in  1826,  directed  that 
the  residue  of  his  property,  real  and  personal,  whether 
in  possession  or  reversion,  remainder  or  expectancy, 
after  paying  all  his  just  debts,  the  expenses  of  proving 
his  will,  and  his  funeral  expenses,  and  all  other  costs 
and  charges,  should  be  invested  in  government  securi- 
ties in  the  names  of  his  executors,  and  suffered  to  accu- 
mulate for  the  period  often  years  from  the  time  of  his 
decease,  at  the  expiration  of  which  time,  the  fund  so 
accumulated  should  be  distributed  in  seven  equal  shares 
unto  Elizabeth  Forty y  his  niece,  R,  Forty ^  WiJBam  Forty y 
and  E,  Forty y  children  of  the  said  EUzabeth  Forty, 
B.  Frazery  and  /.  Halfacrey  and  C  Baviery  nephew  to 
his  late  wife,  or  to  their  respective  heirs,  executors,  or 
administrators;  and  he  appointed  the  said  Elizabeth 
Fortyy  K  Fortyy-  William  Forty,  E.  Fortyy  R.  Frazer, 
J.  Halfacrey  and  C  Boviery  his  residuary  legatees,  and 
Frazer  and  Hal/acre  his  executors.  The  testator  died 
in  November,  1826.  William  Forty  died  in  the  lifetime 
of  the  testator.  The  period  of  accumulation  expired  in 
1836.  The  next  of  kin  of  the  testator  didmed  one-se- 
venth share  of  the  residue  and  accumulations  as  having 
lapsed  by  the  death  of  W.  Forty. 


Sir  Charles  Wetherell  and  Mr.  StoTUfy  for  the  Plaintiff, 
and  Mr.  Kenyan  Parker,  for  parties  in  the  same  interest, 
said,  that  the  legatees  were  tenants  in  common  of  the 
residue  and  the  accumulations,  and  the  gift  could  not  be 
construed  as  a  gift  to  a  class :    Barber  v.  Barber  (a). 


(a)  3  Myl.  &  Cr.  696— per  Lord  Cottenham, 
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Mathews  v.  Bowman  (a),  IKtt  v.  Benyon  {b\  Ettriche  v. 
Ettricke  (c).  The  one-seventh  share^  therefore,  had 
lapsed,  and  the  next  of  kin  were  entitled  to  it. 

Mr.  Cooper,  Mr.  RofferSy  and  Mr.  Bichner,  contra, 
aigued  that  the  effect  of  the  latter  gift,  by  naming  the 
parties  to  be  residuary  legatees,  created  a  joint-tenancy; 
and  that  the  seventh  share  of  the  deceased  legatee  de- 
volved to  the  survivors. 
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Arffumeni, 


The  Vicb-Chancellor  held  that  the  direction  to  dis- 
tribute the  residue  made  the  legatees  tenants  in  conmion ; 
that  there  was  nothing  in  the  subsequent  words  to  con- 
trol or  vary  the  nature  of  the  first  gifl;  and  that,  by 
the  death  of  William  Forty  in  the  lifetime  of  the  testator, 
the  next  of  kin  had  become  entitled  to  the  one-seventh 
share. 


Judgment* 


Declare  that,  (certain  pecuniary  and  specific  legacies  given  in  the 
preceding  part  of  the  will),  by  reason  of  the  death  of  the  said  W.  Forty 
in  the  lifetime  of  the  testator,  became  respectively  lapsed  legacies, 
and  fell  into  the  residue  of  the  said  testator's  estate  ;  and  that  one 
equal  seventh  part  or  share  of,  and  in  the  residue  and  accumulations 
of,  the  personal  estate  of  the  said  testator,  by  reason  of  the  death  of 
the  said  W,  Forty,  one  of  the  residuary  legatees  of  the  said  testator, 
in  his  lifetime,  became  payable  and  devisable  to  and  among  the  next 
of  kin  of  the  said  testator  according  to  the  Statute  of  Distribution. 


Minute, 


{a)  3  Anstr.  727.       (6)  1  Bro.  C.  C.  589.       (c)  Ambl.  656. 
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M4Bmd  IM  SALISBURY  r.  PETTY. 

Denttofral      1  HE  wffl  of  Jo&t  Pirril,  dated  in  1819,  after  ocmtaiiiiiig 

estate  to  ^.  for  «  .  .  . 

life,  fobject  to  aspedfic  devise  of  oertain  property  charged  with  the  pay- 
200oir/aJ^^  ment  of  his  debts  and  fanend  and  testamentary  expenses, 
jS  ^or  to'tbeb"  P''^^^*^^  ^  follows : — "  I  ako  give  and  devise  to  my  said 
respectire  Uw-  brother,  James,  all  my  (describing  various  hereditaments 
mofitbt  after  ^  the  coonty  of  Lancaster),  and  all  other  my  real  estate 
tertrtoi^aSd*^  whatsoever  and  wheresoever.  To  hold  to  him  my  said 

deriae  of  the       brother  James  and  his  assisms,  dorinsc  the  term  of  his 

Bame  estate,  in  ... 

rrmainder,  on     natural  life.  Without  impeachment  of  or  for  any  manner 

to  bis  chiidren '  ^^  Waste,  subject  nevertheless  to  the  payment  of  2000i 

"^•*t*'dii»  ^  ®^^  ^^  ™y  nephews  and  niece,  John,  Thomas,  and 

ed  wttb  afor-  Mary  Park,  children  of  my  late  brother  Thomas,  to  be 

3000/.  apiece  P^i^  ^^  ^^  ^^'^  o^  twdve  months  next  after  my  decease, 

S.for  to'thefr  ^^  ^  ^^^^  respective  lawful  issue,  and  subject  also  to 

retpectiyc  Uw-  thc  payment  of  the  annuity  or  yearly  sum  of  lOOi, 

C,  and  i). ,  sur-  hereinafter  given  to  my  housekeeper  Miheent  Redmayne  ; 

tor.    ij.  j^d^*  ^^d  <^  to  ^  much  of  my  debts,  funeral  and  testar 

r^iiT^rf **•"**  mentary  expenses,  as  the  houses,  lands,  and  heredita- 

of^.,  andC.  ments,  hereinbefore  made  specifically  subject  thereto, 

the  lifetime  of  ^^  ^^  short  to  pay;  and,  on  the  death  of  my  said 

Uioe^'^W  brother  James,  I  give  and  devise  the  messuages,  lands, 

that  the  lega.  and  hereditaments,  so  given  to  him  for  life,  unto  the  law- 

and  /).,  Tested  ful  issue  of  him  my  said  brother  James,  in  such  shares 

subject ^be  '  ^^^  proportions,  manner  and  form,  as  he  shall  by  deed 

fovwl^'thcir  ^^  ^^^  appoint,  subject  as  aforesaid ;  and  I  do  hereby 

children,  in  charge  the  same  on  his  death  with  the  payment  of  the 

death,  leaving  further  sum  of  3000/.  to  each  of  my  said  nephews  and 

tiicrefore  Sat  ^®^>  John,  Thomasi  and  Mary  Park,  making  in  the 

A  took  both  whole  5000t  each,  or  to  their  respective  lawftd  issue ;  and 

absolutely,  and   in  default  of  Buch  appointment,  then  to  the  lawful  issue 

C,  and  D.  took 

the  legacies  of 

2000/.,  each,  absolutely,  and  the  children  of  C.  and  /).  took  the  legacies  of  3000/.  by 

•ubstitntion  for  their  parents. 
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of  my  said  brother  James^  equally,  share  and  share  alike 
as  tenants  in  common,  and  not  as  joint-tenants,  subject  to 
the  said  annuity  and  the  said  three  legacies  of  30002L  each ; 
and  in  case  of  the  death  of  my  sud  brother  without  law- 
ful issue,  then  I  give  and  devise  all  the  messuages,  lands, 
tithes,  and  hereditaments,  so  given  to  him  for  life,  imto 
my  said  nephew,  John,  his  heirs  and  assigns  for  ever,  he 
thereout  paying  the  said  annuity,  and  also  to  his  said 
brother  and  sister  the  sum  of  5000/.  each,  instead  of 
3000^;  and  in  case  of  the  death  of  my  said  nephew 
Johfty  without  issue,  I  give  the  same  in  like  manner  to 
my  nephew  Thomas^  and  his  issue,  charged  with  the 
sum  of  6000/.  to  his  sister  Mary,  or  her  issue;  and  in 
case  of  the  death  of  my  said  nephew  ThomaSy  without 
lawful  issue,  then  I  give  the  said  messuages,  lands,  tithes, 
and  hereditaments,  to  my  niece  Maryy  her  heirs  and 
asfflgns  for  ever.'*  The  testator  then  bequeathed  the 
said  annuity  and  various  other  legacies,  and  appointed 
his  brother  Jamti  his  executor. 


1843. 


SMemeni, 


The  testator  died  soon  afler  the  date  of  his  will,  leav- 
ing his  brother  James,  his  nephews  John  and  Thamasy 
and  his  niece  Mary  surviving.  John,  the  nephew,  died 
in  1834,  intestate,  and  without  having  been  married. 
The  interest  of  Mary  in  the  legacies  of  2000/.  and  3000/. 
was,  upon  her  marriage  with  E.  D,  Salisbury,  settled  to 
the  separate  use  of  herself  for  life,  with  reminder  to 
her  husband  for  life,  or  until  his  bankruptcy  or  insol- 
vency, with  remainder  to  the  children  of  the  mar- 
riage. Mary  died  in  1839,  leaving  her  husband  and 
rix  children  surviving.  TTiomas,  by  his  will,  gave  his 
personal  estate  to  trustees  for  his  children,  and  died  in 
1839,  leaving  four  children. 


James,  the  brother  and  devisee  for  life,  appointed 
and  devised  his  real  and  personal  estate  to  his  children 
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benefidallj,  and  to  the  Defendant  Petty  and  others,  as 
trustees  and  executors,  and  died  in  1841,  leaving  Bereial 
children. 

The  bill  was  brought  by  the  children  oi  Mary  SaU*- 
bury,  and  prayed  that  the  trusts  of  the  will  of  Jokn 
Park,  the  testator,  might  be  carried  into  execution  un- 
der the  decree  of  the  Court 


Arfumeni.  jVIr.  Bocoti  and  Mr.  RoUf  for  the  Plaintiffs,  argued, 
that  the  l^acies  of  2000^  a-piece  to  JoAn,  Thomas^  and 
Maryy  vested  absolutely  upon  the  death  of  the  testator, 
and  that  the  children  of  such  of  them  as  died  in  the  life- 
time of  the  tenant  for  life  would  take  the  second  l^a- 
cies  of  30002.  by  substitution  for  the  parent.  Montagu 
V.  NuceUa  (a);  GaUandy*  Leonard  (A);  Smithery.  WH- 
loch  (c);  WhUteU  y.  Dudm  (d);  Turner  v.  Moor  (e); 
Gray  v.  Garman  {/) ;  Lowiher  v.  Condon  (y). 


Mr.  Kenyan  Parker  and  Mr.  MaUns,  for  the  children 
of  Thomas,  the  nephew,  in  support  of  the  like  argument, 
cited  Girdlestoney. Doe  {h)\  King  y.  Withers  (i);  Git- 
tings  v.  M^Dermott  (A) ;  Cotton  t.  Cotton  {I ) ;  Davenport 
V.  Hanbury  (m);  Stoaine  v.  Burton  (n) ;  Campbell  y. 
Campbell(o);  Homey,PUlans{p);  Sturgessy.  Pearson  (g); 
Harrison  v.  Foreman  (r);  Belk  v.  SSach  {s);  Mayer  v. 
Townsend  {t). 


(a)  1  Run.  165. 
(6)  1  Swani.  161. 

(c)  9  Ves.  233. 

(d)  2  J.  &  W.  279. 

(e)  6  Ves.  556. 
(/)  2  Hare,  274, 
(g)  2  Atk.  127. 
(A)  2  Sim.  225. 

(f)  Pre.  Cha.  348. 
(i)  2  Myl.  &  R.  69. 


(/)  2Beav.  67. 
(m)  3  Ves.  257. 
(«)  15  Ves.  368. 
(o)  4  Bro.  C.  C.  15. 
(p)  2  Myl.  &  K.  15. 
Iq)  4  Madd.  411. 
(r)  5  Ves.  207. 
(s)  1  Keen.  239. 
(0  3Beav.443. 
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Mr.  Lowndes  and  Mr.  Hurd,  for  the  personal  repre- 
sentatives of  John^  the  nephew^  in  support  of  a  similar 
construction,  cited  also  BayUy  v.  Bishop  (a) ;  and  con- 
tended that  both  of  the  legacies  to  John  vested  and 
belonged  to  his  personal  representatives,  notwitiistanding 
his  death  before  the  death  of  James^  the  brother. 


1843. 


ArffummUm 


Mr.  Tfalker,  for  the  children  of  James,  the  brother, 
the  devisee  for  life,  submitted  that  the  alternative  con- 
templated by  the  will,  on  which  the  legacies  were  given 
to  the  children  of  the  legatees,  was  that  of  the  death  of 
the  legatees  in  the  lifetime  of  the  testator;  and  also  that 
the  second  legacy  to  John  sunk  for  the  benefit  of  the 
estate  upon  which  it  had  been  charged.  A  gifl  to  A.  or 
B.  was  uncertain;  and  the  Court  must  add  a  direction 
that  the  legacy  is  to  go  to  the  parent,  if  living,  or  to 
the  issue,  if  the  parent  is  not  living:  Lonffmore  v. 
Broom  {b).  The  Court  would  not  make  any  addition 
to  the  words  unless  it  were  absolutely  necessary,  and 
in  this  case  the  word  "  or "  was  satisfied  by  a  simple 
substitution  of  issue,  if  there  had  been  issue,  without 
carrying  It  furtiier.  Such  a  construction  must  be  put 
on  the  bequest  as  would  be  applicable  to  the  cases  of 
all  the  legatees  in  every  possible  event.  He  dted  also 
Crooke  V.  De  Vandes  (c),  Corbyn  v.  French  (rf),  Tidwell  v. 
Ariel  (e).  Bone  v.  Cook  (/),  Cripps  v.  fVolcoit  (y).  Pope 
V.  WJutcombe(h),  Newton  Y.Ayscotiffh{i). 

Mr.  Roundett  Palmer  for  the  executors  and  trustees 
o{  James f  the  brother. 


(a)  9  Yes.  6. 
(6)  7  Ves.  128. 
(c)  9  Ves.  197;  11  Ves.  330, 
S.C. 

{d)  4  Ves.  418. 


(e)  3  Madd.  403. 
(/)  M'Clel.  168. 
{g)  4  Madd.  11. 
(A)  3  Russ.  124. 

(f)  19  Ves.  537. 
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Vice-Chancellor  : — 

The  questions  which  have  been  raised  for  the  opinion  of 
the  Court  are  two:  first,  whether  Johuy  who  died  without 
issue  in  the  lifetime  of  the  tenant  for  life,  was  entitled  to 
the  legacies  given  to  him;  and,  secondly,  with  regard  to 
the  issue  of  Thomas  Park  and  Mary  Salisbury y  whether 
the  words  meant  in  case  of  their  death  in  the  lifetime  of 
the  tenant  for  life,  or  whether  they  meant  in  case  of 
their  death  in  the  lifetime  of  the  testator. 


With  regard  to  the  first  question,  whether  JoAn, 
haying  died  without  issue,  took  an  absolute  interest  in 
the  gift  to  him,  the  scheme  of  the  will  is  clear:  the 
corpus  of  the  estate  was  to  go  to  James  and  his  issue,  if 
James  died  leaving  issue  living  at  his  death.  That  is 
the  plain  construction  of  the  words.  If  James  died 
without  leaving  issue  living  at  his  death,  then  it  was  to 
go  to  John.  I  think  it  is  also  clear,  that,  hj  the  suc- 
ceeding limitations,  if  John  died  without  issue  living  at 
his  death,  the  corpus  was  to  go  to  TTiomaSy  and,  if 
Thomas  died  without  such  issue,  to  Mary.  The  corpus 
of  the  estate  was  to  go,  in  certain  events,  to  John, 
Thomas,  and  Mary,  in  succession.  As  to  the  charges 
upon  the  estate,  whilst  in  the  hands  of  James,  the  tenant 
for  life,  there  was  to  be  a  sum  of  2000/.  to  each  of  his 
nephews,  and  to  his  niece ;  whilst,  in  the  hands  of  the 
issue  of  James,  it  is  charged  with  300021  more  to  each 
of  them;  but  in  the  hands  of  John,  this  3000/.  was  in- 
creased to  5000i  each,  in  favour  of  Thomas  and  Mary; 
and,  in  the  hands  of  Thomas,  to  600021  in  favour  of 
Mary.  These  charges  upon  the  estate  go  on  increasing 
as  it  comes  to  these  different  parties,  and  it  is  solely  for 
the  convenience  of  the  estate  that  the  payment  of  the 
charges  is  postponed.     The  rule  of  the  Court  is,  to 
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hold  that  such  a  gift  confers  a  vested  interest  in  the        1843. 
party  taking.     In  the  absence  of  authority^  I  should 
have  thought,  that,  if  the  gift  had  been  to  Johuy  and 
nothing  had  been  said  as  to  the  issue  of  John^  John 
would  have  taken  an  absolute  interest     Assuming  that  ^ 

to  be  correct,  the  circumstance  of  the  gift  being  in  the 
alternative^  to  the  issue,  does  not  seem  to  alter  the  case. 
I  cannot  assume  that  it  was  not  intended  that  the 
estate  should  bear  the  charge,  either  in  favour  of  John 
or  John* 8  issue.  I  think  the  true  construction  is,  to  treat 
it  as  a  vested  interest  in  him,  subject  to  be  divested  in 
favour  of  his  issue,  if  there  were  issue  alive  at  his  death. 
Although  I  do  not  go  the  whole  length  of  the  argument, 
that,  where  property  is  divested  in  favour  of  a  particular 
person  only,  and  that  person  is  not  capable  of  taking  the 
l^acies  on  the  event  happening,  then  the  legacy  to  him 
does  not  take  effect,  I  think  it  is  quite  enough  to  say, 
that  it  is  applicable  to  this  case.  Some  very  important 
authorities  were  cited  in  support  of  that  view  of  the 
case.  The  cases  of  Smither  v.  WiUock  (a),  WhitteU  v. 
Dudin  (i),  and  Mayer  v.  Townshend  (c),  were  the  most 
important,  though  not  the  only  cases.  To  these  may 
be  added  the  case  of  Herveyy.  M*LaughUn  (rf),  which 
was  not  cited.  There  was  in  that  case  a  gift  of  800/.  Old, 
and  800/.  New  South  Sea  Annuities,  upon  trust  to  pay 
the  interest,  dividends,  and  produce  thereof,  to  Eleanor 
Toddy  for  her  natural  life,  to  her  separate  use;  and  from 
and  inmiediately  after  her  death,  the  said  two  sums  to 
the  three  children  of  Eleanor  Toddy  "  to  be  divided 
among  them  in  equal  shares;  and  in  case  of  the  death 
of  either  of  them,  the  share  of  such  as  may  die  to  go 
to,  and  belong  to,  the  children  or  child,  if  but  one,  of 
the  persons  so  dying."    There  was  also  a  general  resi- 


(a)  9  Ves.  233.  (c)  3  Beav.  443. 

(6)  2  J.  &  W.  279.  (rf)  1  Price,  264. 
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duarj  bequest  to  the  children  of  jE'&anor  Todd,  Of  the 
three  children,  one  died  leaving  children;  the  other  two 
died  without  issue  living  at  their  death;  and  the  question 
arose,  like  that  which  arises  here,  whether,  the  gift  being 
to  them  and,  in  case  of  their  death,  to  their  children, 
and  there  having  been  no  children,  the  legatee  should 
take  an  absolute  interest  The  Barons  of  the  Exchequer 
gave  their  opinions  seriatim.  The  question  that  was 
most  considered  was,  whether  the  words  "  in  case  of 
death''  meant  death  in  the  lifetime  of  the  testator,  or  in 
the  lifetime  of  the  tenant  for  life.  The  learned  Barons 
appear  to  have  treated  it  as  not  admitting  of  argument, 
that  those  parties  who  had  no  children  would  take  their 
shares  ab8olutel7,  and  that  their  respective  representa- 
tives would  be  entitled  to  it.  Thej  considered  it  to  be 
a  vested  interest,  subject  to  be  divested  only  in  case 
there  were  children  to  take ;  and  thej  held  in  that  case, 
that  the  executors  of  those  who  died  in  the  lifetime  of 
the  tenant  for  life  were  entitled  to  take  his  or  her  share 
absolutely,  and  that  the  words  "  in  case  of  death"  were 
not  to  be  referred  to  the  death  of  the  testator.  That 
case  coincides  with  the  others,  and  in  fact  it  more 
closely  applies  to  the  present  point.  It  accords  with  the 
conclusion  to  which  I  should  have  come.  In  the  absence 
of  express  authority,  I  shall  follow  that  case,  as  well  as 
the  others,  the  most  important  of  which  I  have  men- 
tioned; and  some  of  those  which  I  have  not  named 
would  be  sufficient  to  shew,  that  I  should  be  warranted 
in  coming  to  that  conclusion,  even  if  I  were  not  bound 
to  do  so.  I  therefore  hold  that  John  took  an  interest 
transmissible  to  his  representatives. 


The  decision  in  Hervey  v.  McLaughlin  decides  the 
other  point  also.  The  construction  I  adopt  is,  that 
John  takes  absolutely ;  but  if  he  dies  in  the  lifetime  of 
the  tenant  for  life,  leaving  issue  at  his  death,  then  the 
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issue  of  John  will  take :  if  John  died  without  leaving  issue 
at  his  deaths  then^  as  I  decided  in  Gray  v.  Gorman  {p)y 
it  is  an  absolute  giflb:  it  was  Hable  to  be  divested  on  an 
event  which  might  have  happened,  but  did  not  happen^ 
and  therefore  it  remained  absolutely.  The  cases  collected 
by  Mr.  Jarman  (i)  clearly  shew,  that,  if  a  legacy  be  given 
payable  at  the  death  of  the  testator,  and,  in  case  of  the 
death  of  the  legatee,  to  another  party,  there  ih.Q  Court 
will  construe  the  gift  oVer,  in  the  event  of  death,  to  mean 
in  case  of  death  in  the  lifetime  of  the  testator;  and 
on  the  other  hand,  if  the  legacy  is  not  payable  imme- 
diately, but  a  life-interest  is  given,  and  the  testator 
says,  in  case  of  the  death  of  the  legatee,  it  is  to  be 
given  to  some  one  else,  then  the  words  ^^  in  case  of 
death"  are  construed  to  mean  in  the  lifetime  of  the 
tenant  for  life ;  that  is  to  say,  before  the  money  became 
payable.  This  is  supported  by  the  case  of  Hervey  v. 
McLaughlin.  The  only  distinctions  are,  that  I  inter- 
pose the  words  "  in  case  of  death,'*  for  that  must  be 
the  meaning  of  the  word  "  or ;"  and  in  this  case  the 
first  legacy  is  directed  to  be  paid  at  the  end  of  twelve 
months  next  after  the  decease  of  the  testator.  The  con- 
struction of  the  words,  when  applied  to  diiFerent  events, 
being,  therefore,  settled,  I  have  only  to  construe  them 
according  to  the  several  events  to  which  they  are  to  be 
applied.  The  sound  construction  then  appears  to  be, 
that,  as  to  the  gift  of  the  first  legacy  of  2000/.,  the 
issue  are  to  take  in  case  of  the  death  of  the  legatees, 
Johny  Thomas^  and  Mart/y  in  the  life  of  the  testator; 
and  in  the  other  cases,  it  is  in  the  event  of  the  death 
of  the  parties  during  the  life  of  the  tenant  for  life,  that 
the  children  are  to  take.  The  children  who  survived  the 
tenant  for  life  take  as  joint-tenants,  in  substitution  for 
their  parents  who  died  in  his  lifetime. 

(a)  2  Hare,  268. 
(h)  Tr.  on  Willi,  Vol.  1,  pp.  452,  454  ;  Vol.  2»  p.  659,  et  seq. 
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RaUinff  legacy 
out  of  real 
estate. 


Time/or  in- 
fantt  to  ahew 
ettuie. 


Decree. — This  Court  doth  declare,  that  John  Park,  James  Park, 
and  Mary  Salisbury^  formerly  Mary  Park,  now  deceased,  the  nephews 
and  niece  of  John  Park,  the  testator  in  the  pleadings,  &c.,  became 
each  of  them  absolutely  entitled,  at  the  death  of  the  said  testator,  to 
the  legacy  of  £2000  mentioned  in  the  will  of  the  said  testator,  and  to 
be  raised  out  of  the  estates  of  the  said  testator,  devised  to  James  Park 
deceased;  and,  it  appearing  by  the  Master's  general  report,  dated  the 
9th  day  of  May,  1843,  that  the  said  John  Park,  the  nephew,  sur- 
vived the  said  testator  John  Park,  and  deceased  in  the  lifetime  of  the 
said  James  Park,  without  having  issue,  this  Court  doth  declare,  that 
the  defendant  Edward  Dodson  SaHsbury,  as  the  personal  representa- 
tive of  the  said  John  Park,  the  nephew,  became  entitled  to  receive,  at 
the  death  of  the  said  James  Park,  the  legacy  of  £3000,  by  the  said 
testator's  will  charged  on  the  estate  devised  to  the  said  James  Park 
in  favour  of  the  said  John  Park,  the  nephew,  or  his  lawful  issue,  and 
that  the  said  Edward  Dodson  Salisburyy  as  such  representative  as 
aforesaid,  is  now  entitled  to  receive  the  legacy  of  £2000  bequeathed 
by  the  said  testator's  will  to  the  said  John  Park;  and,  it  appearing 
by  the  said  report  that  Thomas  Park,  the  nephew,  and  Mary  Salis- 
bury, the  niece,  died  in  the  lifetime  of  the  said  James  Park,  leaving 
issue,  this  Court  doth  declare,  that  such  issue  respectively  became 
entitled  as  joint-tenants,  at  the  death  of  the  said  James  Park,  to 
the  respective  legacies  of  £3000,  by  the  said  testator's  will  charged 
on  the  said  estates  in  favour  of  the  said  Thomas  Park  and  Mary 
Park,  afterwards  Mary  Salisbury,  and  their  lawful  issue.  Account  of 
legacies,  interest,  and  costs.  Master  to  be  at  liberty  to  receive  pro- 
posals for  a  mortgage,  in  order  to  raise  the  legacies,  annuity,  and 
costs;  but  if  it  shall  not  appear  to  his  satisfaction  that  the  real  estates 
are  more  than  sufficient  to  raise  the  said  sums,  or  if  no  sufficient 
mortgage  be  laid  before  him  within  a  time  to  be  limited  by  him,  then 
to  proceed  to  a  sale  of  the  said  real  estates,  &c.  Money  to  be  paid 
into  Court.  Decree  to  be  binding  on  the  infant  devisees,  unless,  upon 
being  served  &c.,  they  shew  cause  within  six  months  after  they 
respectively  attain  &c.;  and  if  they  shall  not  shew  cause,  to  convey 
or  join  in  conveying  the  estates  &c.  to  the  mortgagee  or  purchaser, 
until  the  sums  be  raised,  the  interest  to  be  kept  down  out  of  the 
rents ;  if  raised  'by  mortgage,  the  interest  on  the  mortgage  to  be  kept 
down  out  of  the  rents :  and  in  the  meantime  the  purchaser  or  mort- 
gagee to  hold  the  premises,  sold  or  mortgaged,  against  the  defend- 
ants, the  infants,  until  they  shall  attain  &c.  Further  directions  and 
subsequent  costs  reserved. 
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In  the  matter  op  the  Act  6  &  7  Will.  4  (a),  Ex      l«<  Jv^* 
PARTE  THE  CORPORATION  OF   TRINITY 
HOUSE. 

U  NDER  the  above  act,  the  Corporation  of  Trinity  Under  the  act 
House  caused  the  value  of  the  Island  or  Rock  of  Sher-  wrponSion  of 
nif»,  and  the  lighthouse,  lands,  buildings,  fixtures,  appa-  '^^^^^^^ 
ratus,  and  furniture,  and  the  tolls  or  duties,  profits  and  property,  and 

,  ...  ,      1  i>  1  1  t^       ***  certain  cases 

produce  arising  in  respect  thereoi^  to  be  assessed  by  to  pay  the  pur- 
a  jury,   and  the   same   were  accordingly  assessed  at  ^^coiwt!  to 
444^984/.  \\b.  2rf,  at  which  sum  the  premises  were  pur-  J|^^^°'**j^ 
chased  by  the  corporation.      The  petitioners  were  enii-  benefit  of  the 
tied  to  a  life-interest  in  two-thirds  of  this  purchase  mo-  prodding  that ' 
ney,  amounting,  after  some  deductions,  to  255,656/.  7«.  6rf.  ^  in^Sicnt 
The  act  provided,  "that  where  by  reason  of  any  disabi-  ofthepurchaae- 

.  .  "^        .  money  "shall 

lity   or  incapacity  of  the  person  entitled  to  any  such  be  paid  by  the 
lighthouse,  the  purchase-money  should  be  required  to  br^rVcom-  * 
be  paid  into  the  Bank  of  England,  and  to  be  subject  to  ^^^^  on  the 
the  order  and  directions  of  the  Court  of  Exchequer,  stock  is  a  part 
under  the  provisions  therein  contained,  the  said  Court  investment  to 
might  order  all  the  reasonable  costs  and  expenses  at-  ^rponltion  ^* 
tending  such  purchase,  or  which  might  be  incurred  in 
consequence  thereof,  and  also  of  the  investment  of  the 
purchase-money  in  real  or  government  securities,  and 
likewise  the  re-investment  of  such  money,  or  the  govern- 
ment or    real  securities  purchased  therewith,  in  the 
purchase  of  houses,   buildings,   lands,  tenements,  and 
hereditaments  as  thereinbefore  mentioned,  together  with 


(a)  An  act  for  vesting  light-  provision  respecting  lighthouses, 

houses,  lights,  and  sea-marks  on  lights,  buoys,  beacons,  and  sea- 

the  coasts  of  England,  in  the  marks,  and  the  tolls  and  duties 

Corporation  of  Trinity  House  of  payable  in  respect  thereof. 
Deptford  Stroud,  and  for  making 
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Trinity 

H0U8S. 

Statement. 


the  costs,  charges,  and  expenses  of  obtaining  the  proper 
orders,  and  of  the  other  proceedings  for  such  purposes^ 
and  of  the  payment  of  the  dividends  and  interest  of  the 
siud  government  or  real  secnrities,  and  of  the  payment 
of  the  principal  of  the  said  purchase-money,  and  of  the 
government  or  real  securities  purchased  therewith^  out 
of  Court,  to  be  paid  by  the  corporation.** 

The  255,656/.  7s.  6d.  was  pfdd  into  Court,  and  the 
Accountant-General  was  ordered  to  invest  it  in  Consols; 
and  it  was  referred  to  the  Master  to  tax  the  petitioners 
their  costs  of  the  order,  and  of  the  investment^  which 
costs  the  corporation  were  ordered  to  pay.  The  Ac- 
countant-General invested  the  255,656/.  7s.  6dl,  after  de- 
ducting 362/.  for  the  broker's  commission,  in  289,6182. 5s. 
Consols.  The  petitioners  added  the  3622.,  paid  for  com- 
mission, to  their  bill  of  costs,  but  the  Master  disallowed 
that  sum  on  taxation.  The  petitioners  prayed  that  the 
Master  might  be  ordered  to  review  his  taxation,  or  that 
they  might  be  at  liberty  to  take  exceptions  to  his  certi- 
ficate, or  that  the  corporation  might  be  ordered  to 
pay  the  36221  into  Court 


Mr,  Kenyan  Parker,  for  the  petition. 

Mr.  Wood,  for  the  Corporation  of  the  Trinity  House. 


JudymtHt.  I'he  VICE-CHANCELLOR  Said,  that  the  conmiission 
charged  on  the  purchase  of  the  stock  was  included  in 
the  costs  of  the  investment,  which  the  act  gave  to  the 
petitioners,  and  that  the  same  must  therefore  be  paid  by 
the  corporation. 
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MAC  MAHON  v.  BURCHELL.  2m  and  22nd 

T  April 

HE  Plainti£^  William  Mojc  Mahony  claimed  a  legacy  of  A  share  of  iwit 
1002.^  and  the  Plaintiff  Henrietta^  the  wife  of  William^  occupying  te- 
daimed  a  legacy  of  50Z.  under  the  will  of  ^nn  Mac  Ma--  ^mScTto^ 
Aon,  who  died  in  1839,  and  they  filed  their  bill  for  pay-  ^^^  o^»  ^s. 

'  ^  ,     .  taXxxL,  who  wai 

ment.     The  Defendants,  the  executors  of  ^nn,  admitted  oneofsereni 
assets;  but  insisted  upon  a  right,  of  the  nature  of  set-  monof  the 
off,  in  respect  of  a  claim  which  the  estate  of  ^iw,  who  Xw^Sto^bT' 

was  one  of  seven  children  and  residuary  legatees  of  »et-offbyhcr 

ezecators  in  a 
Terence  Mac  MahoUy  had  against  the  Plaintiff  William^  snit  for  a  le- 

who,  with  his  brother,   Charles,  was  an  administrator  Sd^bjthetes-" 

with  the  will  annexed  of  the  said  Terence,  their  father.     ??j»  ^^^    , 

'  debtor;  but  not 

aa  against  a  le- 
Terenee  Mojc  Mohan,  who  died  in  1811,  devised  the  edbjthetesul 
whole  of  his  estate  amongst  his  seven  children,  as  tenants  Sfthe^^tcrf * 
in  coDomon:  a  part  of  that  estate  consisted  of  a  house  in 
the  island  of  St.  KitU,  called  '^  The  Lower  House,''  which 
was  occupied  by  the  Plaintiff  William,  his  brother  Charles, 
and  his  sisters  Rebecca  and  Eliza,  from  time  to  time, 
for  various  periods,  from  1815  to  1830,  without  payiag 
rent     The  Defendants,  by  their  answer,  stated  the  net 
rent  due  from  the  Plaintiff  WiWam,  for  the  period  of 
his  occupation,  to  be  928/.  1^.  7<f.,  and  claimed,  for  the 
estate  of  Ann,  the  testatrix,  one-seventh  thereof,  or 
13221  11^.  M,,  with  interest  from  1830.     Letters  were 
in  evidence,  by  which  the  Plaintiff  William  admitted 
that  he  was  liable  to  pay  some  rent 


Mr.  Purvis  and  Mr.  Bagshatoe,  for  the  Plaintiffs,  sub-  Argument. 
mitted  they  were  entitled  to  the  decree  for  the  legacies, 
upon  the  admission  of  assets.     The  claim  set  up  by  the 
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Defendants  was  made  against  the  Plaintiff  as  adminis- 
trator: he  might  be  made  accountable  in  that  character 
by  another  proceeding.  The  two  claims  had  no  con- 
nexion with  each  other:  Dodd  v.  LydaU{a).  The 
liability  of  the  Plaintiff  could  not  be  properly  determined 
in  this  suit  There  could  not  certainly  be  any  set-off  as 
against  the  legacy  to  the  Plaintiff  Henrietta  for  her 
husband's  debt :  Carr  v.  Taylor  (i),  Ranking  v.  Bar^ 
nard  (c).  Cherry  v.  BouUbee  (rf),  Corsbie  v.  Free  {e). 


Mr.  Stmpkinsan  and  Mr.  W.  Hislop  Clarke,  for  the 
Defendants. 


Vice-Chancellor  : — 

Judpneni.  It  appears  that  the  Plaintiff  WtlUam  Mac  Mohan  has 

been  occupying  tenant  of  premises  which  formed  part 
of  the  estate  of  Terence,  the  father;  and  that  there  is 
rent  due  from  him,  to  one-seventh  of  which  the  estate 
of  Ann,  the  testatrix,  is  entitled:  the  Plaintiff  has  there- 
fore, in  his  hands,  monies  which  belong  to  the  estate  of 
the  testatrix;  and  I  think  the  Court  ought  not  to  disre- 
gard that  fact,  and  decree  the  full  payment  of  his  legacy 
by  the  executors  of  Anru  It  is  not  suggested  that  there 
was  any  joint  lease  of  the  premises  to  the  four  tenants  in 
common,  who  at  different  times  occupied  the  house: 
they  appear  to  be,  at  law,  severally  liable  in  respect  of 
their  occupation.  I  cannot,  however,  direct  an  account 
of  what  is  due  from  the  Plaintiff,  unless  the  whole  of 
the  residulaxy  legatees  are  parties,  and  are  bound  by  the 
account  and  inquiries.  If  the  residuary  legatees  of 
Terence,  who  are  not  before  the  Court,  will  appear  and 


(a)  1  Hare,  338.  See,  also, 
on  equitable  sei-off,  Whyte  v. 
O'Brien,  1  S.  &  S.  551 ;  Pettat 
V.  EUiSj  9  Yes.  563. 


(b)  10  Ves.  574. 

(c)  5  Madd.  32. 

(d)  4Myl.&Cr.442. 
(*)  Cr.  &  Ph.  64. 
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oonflent  to  be  bound  hj  the  account,  I  may  direct  it  to 
be  taken  in  this  suit.  If  anything  be  found  due  from 
the  Plaintiff  William  Mac  Mahan  as  the  tenant  of  the 
premises  in  question,  that  will  be  set-off  as  agunst  his 
hgajsy ;  but  it  will  not  form  any  set-off  against  the 
legacy  to  the  Plaintiff  Henrietta^  his  wife. 


1843. 
Mac  Mahon 

V. 
BURCHELL. 

Judgment. 


Tss  Ftaintiffl  conMnted  to  waive  the  undertaking  on  behalf  of 
CkarieM^  who  waa  abroad,  and  an  account  waa  directed  of  the  two 
l^aeiea  and  interest  And  all  the  residuary  legatees  of  Terence  ap- 
pearing bj  their  counsel,  and  consenting  to  be  bound  bj  the  inquiries 
and  accounts  thereby  directed,  and  the  Plaintifi  and  Defendants  not 
opposing  their  appearance,  but,  so  far  as  they  were  able,  consenting 
thereto^  it  was  rderred  to  the  Maater  to  ascertain  whether  the  Plaintiff 
WU&mm  Mac  Mahon  was  daring  any  and  (if  any)  what  time  in  the 
occupation  of  "  The  Lower  House"  in  &c.  since  the  death  of  the  said 
Terence  Mac  Mahon^  and,  if  so,  whether  the  Plaintiff  WiUiam  Mac 
Makom  flfogbt  to  be  charged  with  any  and  (if  any)  what  sum  of  money, 
in  respect  of  such  occupation;  and  the  Master  was  to  state  whether 
any  thing  and  what  was  paid,  and  when,  since  the  death  of  the  said 
Terence  Mac  Makon^  by  the  Plaintiff  WilUatn  Mac  Mahon^  for  or 
in  respect  of  repairs  and  outgoings  of  the  said  house,  or  otherwise  on 
account  thereof;  and  whether,  at  the  death  of  the  testatrix,  Ann  Mac 
Mahon,  the  Plaintiff  WUUam  Mac  Mahon  had  any  and  what  asseto 
of  the  aaid  Ann  Mae  Mahon  in  his  hands  applicable  to  pay  the  said 
legacies,  with  liber^  to  state  special  circumstances. 


Minute. 
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^ald2m^'  HENDERSON  v.  HENDERSON. 

Jufy.        rT^ 
The  next  of  kin    L  HE  bill  was  filed  in  May,  1843,  by  Bethel  Henderson 

filed  their  bill     agt^Qst  Elizabeth  Henderson^  the  widow  g£  Jordan  Hen- 

Supr^  Co^  di?r«on,  his  deceased  brother,  and  Charles  Simms  and 

of  Newfound-    Joanna^  his  wife,  who  was  the  daughter  of  Jordan;  and 

A.t  the  brother  also  against  J.  Gadsden,  the  administrator  of  the  estate 

^r^     of  Jordan,  in  England;  and  it  stated  that  WUUam  Hen- 

intestote^foran  derson,  a  merchant  in  Bristol  and  Newfoundland,  the 

aocoant  of  the  .     ,  . 

estate  of  the       father  of  the  Plaintiff  and  Jordan  Henderson,  in  1808, 

of  the  intestate,  admitted  them  into  partnership  with  him,  and  in  1817 
P?""*^  **y      resigned  all  his  interest  in  the  trade  to  them:  that  the 

A.,  and  an  ac-  ^ 

coont  of  the  Plaintiff  and  Jordan  carried  on  the  business  in  partner- 
transactions,  ship  from  1817:  that  the  share  or  interest  in  the  part- 
inn  of  ul!  with  ^^6™!^?*  which  their  father  gave  up  to  them,  was  worth 
the  estate  nnce  15  OQOi,  or  thereabouts,   and   was  continued  in,  and 

the  death  of  the  ,  ,     , 

intesute.    The  formed  part  of,  the  partnership  of  the  Plaintiff  and  Jor- 

pro  confess^'  ^^'  ^^  Jordan  Henderson  died  in  March,  1830,  intes- 
against  il.  in 
the  Colonial 

Court,  and,  on  a  reference,  the  Master  reported  that  certain  sums  were  dae  to  the  several 
next  of  Idn  on  the  aocoant  of  the  esUte  of  the  intesUte's  father  possessed  bj  A, ;  bat  that 
no  aocoant  between  A,  and  the  intestate  had  been  laid  before  him :  the  Supreme  Court 
decreed  that  the  sums  found  by  the  Master  to  be  due  to  the  next  of  kin  and  the  costs 
should  be  paid  to  them  by  A.  The  next  of  kin  brought  their  actions  in  this  country 
against  A,  upon  the  decree.  A,  then  filed  his  bill  in  this  Court  against  the  next  of  kin 
and  personal  representative  of  the  intestate,  stating  that  the  intestate's  estate  was  indebted 
to  him  on  the  partnership  accounts,  and  on  private  transactions ;  alleging  various  errors 
and  irregularities  in  the  proceedings  in  the  Supreme  Court,  and  that  A.  intended  to  ap- 
peal therefrom  to  the  Privy  Council ;  and  praying  that  the  estate  of  the  intestate  might  be 
administered,  the  partnerriiip  accounts  taken,  the  amount  of  the  debt  due  to  A.  ascer- 
tained and  paid,  and  the  next  of  kin  restrained  by  injunction  from  proceeding  in  their 
actions. 

Demurrer,  for  want  of  equity,  allowed  on  the  ground  that  the  whole  of  the  matters  were 
estion  between  the  parties,  and  might  properly  have  ~ 
\  suit  before  the  Supreme  Court  of  Netqfoundland. 


in  question  between  the  parties,  and  might  properly  have  been  the  subject  of  acyndication 
inthei  *  '   '      "    "  "  -  —     -       ... 


That,  inasmuch  as  the  Privy  Cooncil  is  the  Court  of  Appeal  from  the  Colonial  Court, 
and  has  jurisdiction  to  stay  the  execution  of  the  decree  pending  the  appeal,  the  Court 
will  not  interfere  by  injunction,  on  the  ground  of  error  or  irregularity  in  the  decree  of  the 
Colonial  Court. 

Whether,  in  a  case  of  error  shewn  in  the  judgment  of  the  Court  of  a  foreign  country, 
from  which  there  was  no  appeal  to  any  of  Her  Majesty's  Courts,  the  decision  would  be 
the  same — qweref 


Henderson. 
SiaiemeHi, 
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tate,  lea^ng  the  Defendants,  Elizabeth,  his  widow,  iB4d. 
Joannci,  (the  wife  of  the  Defendant  C,  Simms),  his  Henderson 
daughter,  and  also  leaving  WilUamy  a  son:  that  EUza-- 
beth,  the  widow,  obtained  letters  of  administration  of  the 
estate  of  Jardany  in  Newfoundland,  and,  together  with 
the  Plainti£^  carried  on  the  partnership  business  for  the 
purpose  of  winding  it  up;  but  before  that  was  done,  a 
fire  in  the  island,  in  August,  1832,  destroyed  the  build- 
ings and  plant  of  the  partnership,  and  all  the  books,  ex* 
oept  the  ledgers;  and  that  disputes  then  arose  between 
the  Phdntiff  and  Elizabeth,  the  widow. 

The  biU  then  set  forth  a  petition  presented  in  Novem- 
ber, 1832,  hj  the  Defendants,  the  widow  and  children 
of  Jordan,  to  the  Judges  of  the  Supreme  Court  in  New- 
foundland, which  alleged  that  William,  the  father,  be- 
fore his  death,  gave  or  bequeathed  100021  to  or  for  the 
petitioner,  Joanna,  and  gave  or  bequeathed  the  rest  of 
his  estate  between  Bethel,  the  Plaintiff,  and  Jordan,  his 
sons,  equally:  that  Bethel  was  living  with  WiUiam,  the 
&ther,  at  Bristol,  and  possessed  himself  of  his  estate : 
that  Jordan  died  possessed  of  considerable  real  and  per- 
s  onal  estate  in  the  partnership,  both  in  England  ^aiH  Neto^ 
foundland:  that  Bethel  had  possessed  himself  of  aU  such 
estate,  as  well  as  of  the  partnership  books,  and  carried 
on  trade  therewith,  and  had  drawn  monies  thereout: 
that  he  also  refused  to  satisfy  the  petitioners  whether 
Jordan  had  left  any  will;  and  prayed  that  Bethel  might 
be  decreed  by  the  Supreme  Court  to  come  to  an  account 
in  respect  of  all  and  singular  the  premises;  and  that  as 
well  the  estate  of  William,  the  father,  as  the  estate  of 
Jordan,  might  be  applied  in  a  course  of  administration* 

The  bill  stated  that  no  personal  representative  of 
WUHam^  the  father,  or  of  Jordan,  was  a  party  to  the 
said  proceeding  in  the  Supreme  Court :  that  EUzabeth, 
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the  widow,  presented  another  petition,  dated  the  8th  of 
December,  1832,  not  intituled  in  anj  cause,  to  tiie  said 
Judges,  which  alleged,  that,  since  administration  of  th6 
estate  of  her  husband  had  been  granted  to  her.  Bethel^ 
the  Plaintifl^  had  rendered  her  certain  accounts  of  debts 
and  assets  in  Newfoundland,  but  refused  to  aoo6unt  to 
her  for  the  property  of  the  deceased  in  England:  that 
he  was  then  about  to  leare  the  country,  wherebj  the 
petitioner  would,  in  all  probabilitj,  be  prevented  from 
bringing  him  to  any  account  respecting  the  said  estate^ 
unless  the  Supreme  Court  should  grant  immediate  pro- 
cess against  him :  that  a  brig,  called  "  The  Elizabeth,'' 
belonging  to  the  intestate  and  Bethel  equally,  had,  with- 
out the  petitioner's  authority,  been  laden,  at  Harbor 
Grace,  by  Bethel,  principally  on  fireight,  under  an  enr 
gagement  to  sail,  on  the  10th  of  December,  for  Bristol: 
that  the  petitioner  had  good  reason  to  know  that  tiie 
monies  of  Jordan,  in  the  possesion  of  Bethel  in  England, 
amounted  from  5000/.  to  8000/. :  the  petitioner  there- 
fore prayed  the  writ  of  ne  exeat  regtio,  to  restrain  Bethel 
from  departing  out  of  the  juris^ction,  and  that  he  might 
be  ordered  to  exhibit  to  the  Court  a  full  account  of  all 
the  estate  of  Jordan  come  to  his  hands:  that  C  Simms, 
by  affidavit,  intituled  *^  Elizabeth  Henderson  v.  Bethel 
Henderson,'"  deposed  that  Bethel  wba  then  justiy  indebted 
to  Elizabeth,  the  widow,  administratrix  of  the  estate  of 
Jordan,  in  the  sum  of  3100/1  sterling,  exclusive  of  such 
furdier  sum  as  he  might  be  indebted  to  her  on  account 
of  monies  and  property  in  England;  and  that  he  threat- 
ened to  leave  the  island,  and  go  beyond  sea,  out  of  the 
jurisdiction  of  the  Court,  whereby  the  said  debt  would 
be  lost  or  endangered,  or  the  recovery  thereof  would  be 
difficult. 


The  bill  stated  that  an  instrument,  purporting  to  be 
a  writ  of  ne  exeat  regno,  dated  the  10th  of  December, 
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1832^  was  issued  out  of  the  Supreme  Court»  with  a 
summons  or  subpoena,  in  the  first-mentioned  suit :  that 
the  plaintiff,  on  the  22nd  of  Decembei",  executed  his  bond, 
with  two  sureties,  to  the  high  sheriff  of  the  island,  in  the 
sum  of  62002.,  conditioned  to  be  void  if  the  Plaintiff 
shotdd  personally  appear  before  the  Court  hj  the  10th  of 
June  then  next,  and  render  a  full  account  of  the  estate  of 
Jordan  come  to  his  hands,  whether  arising  from  the  estate 
of  WilKam,  the  father,  or  otherwise ;  and  also  an  account 
of  the  said  partnership  business,  and  answer  and  fulfil 
the  orders  and  decrees  of  the  Supreme  Court  touching 
the  said  estate,  and  also  touching  a  certain  bill,  then 
filed,  of  EUzabeth  Henderson  and  others,  against  the 
Plaintiff:  that  the  Plaintiff  then  quitted  the  island,  and 
returned  in  1834 :  that,  on  the  14th  of  June,  1834,  the 
Supreme  Court  ordered  the  bond  to  be  put  in  suit,  un- 
less the  Plaintiff  should  put  in  his  answer  to  the  first 
petition;  and,  in  July,  1834,  the  Plaintiff  appeared  in 
that  suit  by  H.  A.  Emerson,  Esq.,  her  Majesty's  SoUoi- 
tor-General  in  the  island,  who  also  prepared  the  Plain- 
tiff's answer,  which  was  sworn  and  filed  on  the  11th  of 
July,  1834,  intituled  in  the  first  suit  only. 


Statement 


The  bill  then  stated  the  purport  of  the  Plaintiff's  an- 
swer: that  exl^ptions  were  taken  by  the  petitioners,  for 
that  he  had  not  set  out  an  account  of  the  partnership 
transactions,  or  of  the  estate  of  Jordan,  possessed  by 
him;  or  whether  William^  the  father,  left  any  and  what 
estate,  for  the  use  of  Jordan  or  his  family :  that  the 
Supreme  Court  ordered,  that  the  accounts  prayed  for  in 
the  first  suit  should  be  filed  before  the  25th  of  July,  or 
that  the  bond  should  be  assigned  to  the  petitioners,  to 
be  put  in  suit:  that  the  plaintiff  had,  for  several  years, 
employed  J.  Fitzgerald,  an  accountant  in  the  island,  in 
keeping  the  accoimts  of  the  said  business;  and  in  order 
that  Fitzgerald  might  make  out  the  accounts  of  the 
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partnership^  the  Plaintiff,  on  the  20th  of  July,  delivered 
over  to  him  the  books  ajid  accounts  of  the  business  in 
Englandy  and  on  the  same  day  the  Plaintiff  quitted  the 
island. 

The  bill  then  stated  that  Fitzgerald  made  out,  in  dis- 
tinct parts,  the  accounts  of  the  partnership,  from  1817 
to  the  death  of  Jordan^  and  the  subsequent  accounts  of 
the  Plaintiff,  and  filed  the  same  on  the  4th  of  August, 
1834,  and  verified  them,  by  affidavit,  as  true  extracts 
from  the  Plaintiff*'s  books :  the  bill  stated  the  balances 
appearing  by  the  several  accounts ;  the  result  of  which 
was,  that  4500/.  and  883/.  7«.  5d.  were  owing  to  the 
Plaintiff  from  the  Newfoundland  concern,  and  that  a 
further  sum  of  2366/L  lbs.  4d.  was  owing  to  him  from 
the  estate  ofJordaUy  in  respect  of  transactions  since  his 
death ;  and  a  large  sum  was  also  owing  to  the  Plaintiff, 
as  a  private  debt,  in  respect  of  advances  he  had  made 
for  the  use  of  Jordan  and  his  family. 

The  bill  then  set  forth  a  letter  received  by  the  Plain- 
tiff from  his  solicitor  and  counsel,  H,  A.  Emerson^  Esq., 
stating  that  delay  had  occurred  in  the  report  on  the  ex- 
ceptions, owing  to  the  answer  having  been  mislaid  by 
the  clerk  of  the  Court,  and  adverting  to  what  had 
been  since  done :  that  the  Plaintiff  received  no  further 
information  respecting  the  suit,  except  that  he  had 
recently  learnt  that  the  Master,  on  the  26th  of  Decem- 
ber, 1835,  reported  the  Plaintiff's  answer  to  be  suffi- 
cient, but  that  the  accounts  had  been  subsequently  filed; 
and,  upon  the  motion  of  the  Plaintiff's  counsel,  the  ac- 
counts were  referred  to  the  Master  for  his  report :  that 
the  petitioners  excepted  to  the  Master's  report,  and  in 
January,  1835,  obtained  an  order  discharging  the  order 
by  which  the  accoimts  were  referred  to  the  Master:  that 
no  further  proceedings  were  ever  taken  on  the  said  peti- 
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tion :  that,  in  1836^  the  Plaintiff  discharged  H.  A,  Emer- 
ion,  Esq.,  as  his  solicitor,  and  did  not  employ  any  other 
soliiutor,  and  thenceforwards  had  no  counsel  or  solicitor 
in  the  island,  as  all  the  Defendants  and  their  solicitor 
well  knew. 


1843. 
Hbndbrson 

V. 

HmNDsmtoN. 


The  bill  then  stated  that  in  January,  1837,  the  De- 
fendants obtained  a  rule  for  leave  to  amend  the  first- 
mentioned  petition  or  bill,  no  person  being  authorized 
by  the  Plaintiff,  who  was  out  of  the  jurisdiction,  to  op- 
pose the  same:  that  in  May,  1837,  the  Defendants  ex- 
hibited a  bill  in  their  own  names,  (and  in  that  of  WtUiam^ 
the  son,  without  his  authority),  addressed  to  the  Judges 
of  the  Supreme  Court.  [The  bill  was  then  set  forth:  it 
diarged  the  Plaintiff  with  having  possessed  the  sum  of 
30,000/.  in  respect  of  the  estate  of  WiUiam,  the  father, — 
impeached  the  partnership  and  other  accounts  put  in  by 
the  Plaintiff  in  various  specific  points, — and  charged  him 
with  misappropriation  and  loss  of  the  partnership  pro- 
perty and  estate  since  the  death  of  Jordan,  and  calling 
for  discovery  on  various  subjects :  and  it  prayed  that  the 
Plidntiff  might  account  and  pay  to  the  Defendants  their 
share  of  the  alleged  assets  of  William^  the  father,  the 
partnership  property  which  belonged  to  Jordan^ — the 
amount  of  the  losses  thereto  by  the  carrying  on  of  the 
trade  since  his  death,  and  that  they  might  be  at  liberty 
to  inspect  the  original  books  of  account  of  the  Bristol 
trade.] 


The  bill  stated  that  the  summons  or  subpoena,  requir- 
ing the  Plaintiff  to  appear  to  the  bill,  was  served  on  IL 
A.  Emerson,  Esq.,  on  the  pretence,  that,  as  he  had  been 
the  Plaintiff's  solicitor  and  agent  in  the  petitions,  he  was 
80  in  the  said  third  suit :  that  a  commission  was  issued 
by  the  Supreme  Court  to  take  the  Plaintiff's  answer,  and 
that  in  October,  1837,  one  of  the  persons  named  in  the 
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1843.  oonmiifla^Mi  comnranioated  with  the  Flaintifl^  then  re- 
fflduig  at  Bristol^  and  required  him  to  pat  in  his  answer, 
and  lent  the  Plaintiff  a  copj  of  the  bill,  bdng  the  firat 
intimation  of  the  suit  which  he  had  received.  The  bill 
then  stated  that  the  pretended  service  and  other  pro* 
oeedings  were  wholly  irr^ular,  contrary  to  the  rules  of 
the  Sni»eme  Court,  which  were  set  out,  and  also  to  the 
statute  fer  the  better  administration  of  justice  m  Afw 
fonndland(a)\  that  the  commission  was  returned  with 
a  declaration  by  the  commisaoners  that  the  Plidntiff  had 
not  put  in,  and  did  not  intend  to  put  in,  any  answer. 

The  bill  then  stated  that  the  Defendants  (the  Plain- 
tiflEs  in  the  third  suit)  in  December,  1839,  obtained  a 
rule  nisi  to  take  their  bill  proconfesso  against  the  Plain- 
tiff, and  served  the  same  on  H.  A.  JSmersan,  Esq.,  who, 
without  authority,  took  upon  himself  to  appear  on  the 
motion  as  the  Plaintiff's  counsel  and  solicitor,  and  on 
the  11th  of  February,  1840,  the  Supreme  Court  ordered 
the  last- mentioned  bill  to  be  taken  pro  confesso,  and 
referred  it  to  the  Master  to  compute  pmcipal  and  in- 
terest due  to  the  Defendants:  that,  on  the  18th  of 
April,  1840,  the  Master  of  the  Supreme  Court  made  a 
rule  or  order,  addressed  to  H.  A.  JSmersoriy  Esq.,  appoint- 
ing the  23rd  of  April  to  take  the  account:  that  the 
meeting  was  adjourned  to  the  30th  of  April,  when  the 
Defendants'  solicitor  put  in  an  account,  charging  the 
Plaintiff  with  sums  amounting  to  17,054/.  I2s.  9(L  in 
respect  of  the  partnership  transactions,  and  15,0002.  in 
respect  of  the  estate  of  WilKam^  the  father,  but  allowing 
no  credits  whatever  to  the  Plaintiff:  that  tiie  Master 
made  his  report,  dated  the  6  th  of  June,  1840^  and  there- 
by, after  stating  that  he  had  not  had  any  account  between 
Bethel  and  Jordan  laid  before  him,  he  found,  that  the 

(a)  5  Geo.  4,  c.  67. 
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Defendant  BeAel  received  from  WUUam^  ibe  father,         i843. 

some  time  previooB  to  his  death,  which  occurred  in  the    h«!idbiu8ok 

year  1821,  the  sum  of  3O,000JL  steriing,  in  trust  to  pay  *• 

cme  moiety  thereof  to  Jordan  ;  and  that  Jordan  died  m* 

testate,  in  1830,  leaving  the  Phiintiff  EUtabeth,  his 

widow,  and  two  diildren  only,  namely,  Joanna  (married 

to  C.  Simms)  and  Wittiam ;  and  he  found,  that,  of  the 

said  sum  of  30,000/.  sterling,  one  moiety,  or  15,000iL, 

together  with  interest  thereupon,  was  then  due  to  the 

widow  and  children  of  Jordan  by  the  Defendant  Bethri, 

to  be  paid  in  the  proportions  thereinafler  directed;  an<], 

upon  the  said  sum  of  15,00021,  he  computed  simple  in- 

interest,  from  the  1st  of  January,  1822,  to  the  1st  of 

June,  1840,  at  4/.  per  cent  per  annum,  which  amount^ 

to  11,65021  sterling,  making,  with  the  principal,  the  sum 

of  26,6502L,  which  he  thereby  reported  to  be  due  and 

payable  to  the  Plaintiffs  by  the  Defendant  Bethel,  in 

the  following  proportions,  namely,  the  sum  of  88832L  6«« 

8dl  to  the  Phiniiff  Elizabeth  Henderson;  a  like  sum  to 

the  Plaintiff  C  Simmt  and  Joanna,  his  wife;  and  a  like 

sum  to  the  Plaintiff  WUHam  Henderson. 

The  bill  stated  that  this  report  was  filed  on  the  6th  of 
June,  1840:  that  an  order  nisi  to  confirm  was  served! 
(m  H.  A.  Emerson,  Esq.,  and  that  the  same  was  con-*/ 
finned  absolutely  on  the  10th  of  June,  1840 :  that  the» 
Defendants  obtained  an  order  for  a  final  decree  nisi,  but  • 
the  Judges  of  the  Supreme  Court  directed,  that,  as  H : 
A,  Emerson,  Esq.,  had  withdrawn  from  the  defence  of 
the  suit,  the  notice  of  motion  for  tiie  final  decree  should 
be  served  on  the  Plaintiff  personally ;  and  that,  if  cause 
should  not  be  shewn  by  the  then  next  term,  the  final 
decree  should  be  made :  that  no  notice  of  such  motion 
was  ever  served  upon  the  Plaintiff;  but  that,  in  March, 
1841,  the  Phuntiff  was  served  with  a  document  purport- 
ing to  be  a  subpoena  to  hear  judgment;  to  which  was  . 
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attached  a  notice,  signed  by  the  solicitor  of  the  Defend- 
antSy  '^  that  the  Master's  report,  filed  on  the  6th  of  June, 
1840,"  stood  confirmed:  that,  on  affidavit  of  the  service 
of  the  said  document,  the  Supreme  Court,  on  the  6th  of 
June,  1841,  made  a  decree.  [The  bill  set  fordi  the  de- 
cree, which  recited  the  various  proceedings,  as  having 
been  duly  prosecuted ;  and  ordered  and  decreed,  that 
Bethel,  the  Defendant  therein  named,  should  pay  to 
Elizabeth,  the  widow,  8883iL  6«.  8dl  sterling;  to  C. 
Simms  and  Joanna,  his  wife,  8883/.  6«.  8dl,  and  to  WU-- 
Ham,  the  son,  88832.  6s.  8dl:  and  that  he  should  also 
pay  to  the  Pliuntifis  their  costs  of  the  suit.] 


The  bill  then  specified  many  of  the  statements  redted 
in  the  decree,  which  it  alleged  were  untrue:  that  the 
third  biU  was  in  fact  an  ori^nal,  and  not  an  amended 
bill ;  and  that  there  were  various  other  irr^ularities  in 
the  proceedings:  the  bill  alleged  that,  in  December, 
1841,  before  the  Plidntiff  had  notice  of  the  decree,  the 
same  was  inrolled:  that,  in  August,  1842,  the  Plaintiff 
was  applied  to,  by  the  attorney  of  the  Defendants,  for 
payment  of  the  sud  sum  of  88832.  6s.  Sd.  to  the  De- 
fendant EKzabeihy  the  widow,  and  the  like  sum  to  the 
Defendant  Smms,  and  Joanna,  his  wife,  with  55L  costs, 
which  was  the  first  notice  he  received  of  the  final  de- 
cree ;  and  that  the  Defendants  had  lately  brought  two 
actions  against  the  Plaintiff  in  the  Queen's  Bench  to 
recover  the  said  sums. 


The  bill  charged  that  the  decree  was  wholly  irregular, 
and  ought  not  to  be  enforced,  and  that  the  same  ought 
to  be  reversed  by  her  Majesty  in  Council,  on  the  Plain- 
tiff's appealing  against  the  sud  decree,  which,  notwith- 
standing the  inrolment  thereof,  he  intended  to  do :  that 
there  was  no  personal  representative  of  Jordan  Hender" 
son,  appointed  in  this  country,  party  to  any  of  the 
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prooeedings;  and  that  there  was  no  personal  representa-        1843. 
five  whatever  of  ffUHam,  the  fiither,  a  party  thereto:    hendbbson 
that  none  but  a  personal  representative  o£  Jordan  Hen"    „     ^* 

"^  ^  ,  HbNDBB80M« 

derson  was  entitled  to>  or  could  give  a  discharge  for,  any 
part  of  his  personal  estate. 

The  bill  alleged  that  the  whole  of  the  estate  of  fFU- 
Sam,  the  father,  had  consisted  of  the  partnership  pro- 
perty, given  up  by  him  to  Jordan  Henderson  and  the 
Phiintifl^  his  sons,  and  continued  by  them  in  the  busi- 
ness, and  that  the  Plaintiff  was  only  accountable  for 
the  same  with,  and  as  part  of,  the  other  partnership 
assets;  and,  if  the  partnership  accounts  were  properly 
taken,  it  would  appear,  and  was  the  fact,  that  a  very 
lai^  sum  of  money  was  due  and  owing  to  the  Plaintiff 
from  the  estate  of  Jordan,  in  respect  of  advances  by  the 
Plaintiff  to  the  concern,  payments  beyond  his  receipts, 
and  money  drawn  out  by  Jordan,  his  widow,  and  family ; 
and  that  the  estate  of  Jordan  was  also  indebted  to  the 
Plaintiff  in  two  sums,  of  54721  and  538/.,  in  respect  of 
monies  which  the  Plaintiff  had  expended,  at  Jordan^s 
request,  in  the  education  of  his  said  children. 

The  bill  prayed  that  an  account  might  be  taken  of 
what  was  due  to  the  Plaintiff  from  the  estate  of  Jordan, 
and  of  the  other  debts  of  Jordan,  and  of  his  personal 
estate,  and  tiiat  the  same  might  be  applied  in  a  due  course 
of  administration:  that  an  account  of  the  partnership 
transactions  between  the  Plaintiff  and  Jordan  might  be 
also  taken:  that  all  necessary  inquiries  might  be  directed 
to  ascertain  the  personal  estate  of  William,  the  father : 
that  so  much,  if  any,  of  the  said  two  sums  of  8883/.  6s.  Sd. 
SB  might  be  found  payable  by  the  Plaintiff  (he  not  ad- 
mitting tiiat  any  part  thereof  was  so  payable)  might  be 
applied  and  administered  as  part  of  the  assets  of  Jordan: 
tiiat  the  Defendants,  Elizabeth,  the  widow,  and  Simms  and 
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hiBwife,  might  be  lestarained  byinjunctioii  from  proceed- 
ing with  the  said  or  any  other  action  to  recover  the  aaid 
two  Bums  of  8883/.  6#.  Bd.;  and  that  a  commission  nught 
be  issued  to  examine  witnesses  in  NewfaimdUmd, 

To  this  bill,  the  Defendants,  Etizabethy  the  widow,  and 
8imm§  and  his  wife,  demnrred  for  want  of  equity,  want 
of  parties,  and  multifariousness. 


Arf%m€ta.         Mr.  Tinneyt  Mr.  Burge^  and  Mr.  RoU,  for  the  de- 
murrer. 

Mr.  Ihtrvis  and  Mr.  Boffshawe,  for  the  bilL 


The  points  submitted  to  the  Court  in  argument  will 
sufficientiy  appear  from  the  judgment.  The  authorities 
cited  were,  JPhilUps  y.  Hunter  (a),  Cattington's  Que  (6), 
White  V.  Haa{c),  Henley  v.  Saper  (rf).  Fuller  y.  Wiais{e)y 
AUvon  V.  Fumival  (/),  Cowan  v.  Braidwood  (y),  Beo 
quety.  McCarthy  {k),  HouldUch  y.  Marquis  of  Donegal  {i)y 
RusoeU  y.  Smyth  (A),  Ferguson  v.  Mahon  (J),  Thompson 
y.  Derham  (m).    Burge  Com.  CoL  Law,  VoL  3  p,,  1058. 


Vicb-Chancbllor  : — 

Judgment.  The  Plaintiff  by  his  bill  alleges,  that  he,  and  Jordan, 
his  late  brother,  were  partners  in  business,  one  branch 
of  which  was  carried  onat  jBrwAi/  and  the  other  at  iV&iD- 
fouwOand;  and  that,  in  respect  of  tiiat  partnership,  he  ia 


(a)  2  H.  Bl.  402. 

(b)  2  Swans.  326,  n. ;  Lord 
Nottingham's  MS. 

(c)  12  Ves.  321. 
{d)  8  B.  &  C.  16. 

(e)  1  Myl.  &  K.  292,  n. 
(/)  1  Cr.,  Mees.,  &  Ros.  277. 


(g)  1  Man.  &  Grang.  882. 
(h)  2  B.  &  Add.  951. 
(t)  8  Bligh.,  N.  S.,  301. 
(k)  9  Meet.  &  W.  810. 
(0  11  Ad.&EU.  179. 
(m)  1  Hare,  358. 
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a  creditor  to  a  large  amount  on  the  estate  of  Jordan :  1843. 
that  part  of  the  partnership  property  was  derived  from  Hrndbmon 
their  father ;  and  that  all  the  property  which  they  de*  hbndbrson. 
rived  from  their  father  formed  part  of  the  assets  of  the 
partnership.  The  Plaintiff  also  alleges  that  he  is  a 
creditor  on  the  estate  of  Jordan^  in  respect  of  a  private 
debt;  and  il^  bill  prays  such  an  account  as  would  com- 
prise all  these  piatters  whidi  are  in  question  between  the 
Plaintiff  and  the  estate  of  Jordan.  Upon  these  facts,  a 
decree  for  an  account  against  Gadsden,  the  personal  re- 
presentative of  Jordan  in  England,  would  be  of  course, 
and  perhaps  also>  if  that  had  been  the  object  of  the  suit, 
the  decree  for  an  account  might  have  been  extended  to 
Elizabeth,  the  widow,  as  the  personal  representative  of 
Jordan  in  Newfoundland.  The  widow  of  Jordan,  and 
Simms  and  his  wife,  are,  however,  before  the  Court  in 
the  character  of  next  of  Idn,  and  there  is  no  pretence  for 
making  them  parties  in  that  character  in  a  suit  for  the 
mere  administration  of  the  estate  of  Jordan.  The  relief 
sought  against  those  parties  is  founded  upon  the  pro^ 
oeedings  which  have  taken  place  in  the  Court  in  New^ 
foiandlomd,  and  the  use  which  they  are  about  to  make  of 
these  proceedings  in  this  country. 

The  Defendants,  who  have  demurred,  inabt,  in  support 
of  their  demurrer,  first,  that  all  and  every  part  of  the 
matter  in  question  on  this  bill  waa^eonduded  by  a  &al 
decree  of  the  Supreme  Court  oi  Newfoundland,  dated  ia 
June,  1841,  made  in  a  suit  wherein  the  Defendants  and 
WSUam,  the  soi^  of  Jordan,  were  Plaintiffs,  and  the  pre^ 
sent  Plaintiff  was  Defendant,  except  in  so  far  as  that 
decree  is  subject  to  be  reviewed  in  the  Privy  Council; 
secondly,  that  by  that  decree  the  amount  recovered  was 
decreed  to  be  paid  to  the  Plaintiffs  in  that  suit  as  bene- 
ficial owners,  and  that  the  same  thereby  ceased  to  be 
part  of  the  estate  of  Jordan,  subject  to  his  debts.    They 
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insisty  moreoTO-9  that  the  prooeedingB  appear  upon  the  bOl 
with  giiflSlcient  certainty  to  sastain  the  decree  upon  the 
grounds  advanced;  and  that  the  only  party  against 
whom  the  Phuntiff  can  proceed  to  recover  his  daim,  or 
any  part  of  it,  is  the  Defendant  Gadsden. 


I  have  read  the  bill  carefully,  and  without  going  mi- 
nutely through  the  facts  of  the  case,  it  is  suffident  to 
say,  for  the  purpose  of  explaining  the  order  I  am  about 
to  make,  that  the  original  bill  in  the  Supreme  Court  of 
Newfoundland  claimed  an  account  of  the  same  partner- 
ship dealings,  of  which  accounts  are  prayed  by  the  pre- 
sent bill;  and  also  sought  accounts  in  respect  of  the  estate 
of  WUHam  Henderson,  the  father,  possessed  by  Bethelon 
account  of  Jordan;  that  the  Defendant  in  that  suit,  who 
is  the  Plaintiff  here,  made  clums  by  his  answer  to  the 
original  bill  corresponding  in  substance  with  those  which 
he  makes  by  his  bill  in  the  present  suit:  that  an  amended 
bill,  or  a  bill  which  the  Court  at  least  thought  it  right 
to  term  an  amended  bill,  was  afterwards  filed  by  the 
same  Plaintiffs  against  Bethel:  that  the  amended  bill 
stated  and  charged  that  Bethel  was  largely  indebted  to 
the  estate  of  Jordan,  on  the  partnership  accounts ;  but 
that  such  accounts  could  not  be  taken  in  consequence 
of  Bethel  absenting  himself  from  the  island  and  not 
producing  the  documents :  and  it  further  appears  that. 
Bethel  having  absented  himself  from  the  jurisdiction, 
an  order  of  the  Supreme  Court  was  made  in  February, 
1840,  for  taking  the  amended  bill  pro  confesso;  and  that 
the  amended  bill  was  by  the  same  order  referred  to  the 
Master,  to  compute  principal  and  interest  due  to  the 
Plaintiffs;  and  that  the  Master  made  his  report  in  June, 
1840.  [His  Honor  stated  the  report(a).]  It  appears 
fiirther,  that  the  Supreme  Court  pronounced  its  final 


(a)  Supra,  pp.  106, 107. 
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decsroe  in  June>  1841,.  and  therdbj,  after  referrmg  to  all        i843. 

tlie  antecedent  proceedings  in  the  cause,  decreed  that  hbndbbIon 

Beihel  Headerum  ahovdd  pay  to  tbe  widow  and  two  „     v* 

cUdr^i  of  Jordan,  wl«i  were  plamtift,  the  aom  of  ''^''^^''' 

88831.  6jl  U.  each^  and  the  costs  of  the  suit.  /n^^mai/. 

Thia  decree,  explained  by  the  report,  has  in  effect  8&- 
Tcred  WWmm  the  fiithar's  estate  from  the  bulk  of  the 
property  in  qncatioii,  and  the  partnership  accounts  and 
the  private  debt  are  not  apecifically  the  subject  of  adju- 
dication. Upon  this  decree,  JSHzabeth  the  widow,  and 
Joanna  the  daughter  of  Jordan,  and  the  husband  of 
Joanma  have  brought  their  actions  in  this  country. 

The  biQ  charges  that  the  proceedings  leading  to  this 
deowe  wem  irregular,  that  the  decree  itself  was  irregu- 
huv  that  a  large  balance  was  due  to  the  Plaintiff,  and 
that  the  decree  ought  not  to  be  enforced,  but  ought  to 
be  reversed  by  her  Majesty  in  Council,  on  appeal,  which 
the  Plaintiff  intends  to  bring.  The  bill  specially  alleges, 
as  one  ground  of  irregularity,  that  the  report  of  the 
^faster,  ol  the  6th  of  June,  184Q,  wholly  omitted  any 
notice  of  the  account  connected  with  the  partnership, 
and  is  confined  to  the  monies  alleged  to  be  due  from  the 
I^ainlaff,  in  respect  of  the  estate  of  fVilKam  Henderson, 
the  ftfther ;  and  that  a  large  &am  of  money  is  due  to  the 
Plaintiff  on  tile  partnership  aceounts,  as  would  appear  if 
fliey  were  properly  taken.  On  behalf  of  the  Defendants, 
ithasbeenavgoed,  that  the  proceedings  on  the  face  of  the 
bffl  shcpwed  diat  the  decree  eoncluded  the  whole  matter, 
that  I  could  not  rehear  that  decree,  and  that  it  was 
final  and  conclusive,  unless  reversed  by  the  Privy 
Counefl,  the  prefer  appellate  tribunal 

Without  giving  any  opinion  upon  the  question,  whe- 
ther charges,  shewing  that  the  proeeedii^  in  a  foreign 
VOL.  ra.  I  H.  w. 
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Henderson  °*t™^  justice,  would  or  not,  upon  general  demurrer, 

„     *'  have  been  treated  as  null,  and  have  sustained  the  bill  as  to 
Hendeeson. 


Judgment, 


the  whole  of  the  relief  prayed,  I  have  no  doubt  that 
mere  irregularity  in  the  proceedings  is  insufficient  for 
that  purpose,  in  a  case  in  which  an  appeal  lies  from  the 
colonial  court  to  the  mother  country,  and  there  is  a  tri- 
bunal competent  to  reform  the  errors  of  the  court  below, 
and  even  to  suspend  the  execution  of  the  decree  pending 
the  appeal,  if  justice  requires  that  it  should  be  sus- 
pended (a). 

But  as  the  Pliuntiff  in  this  case  argued  only  that  the 
whole  question  between  the  parties  was  not  concluded 
by  the  decree,  and  did  not  contend,  that,  upon  the 
charges  in  the  bill,  I  ought  to  disregard  the  decree,  I 
assume,  for  the  present  purpose,  that  I  must,  upon  tins 
demurrer,  consider  the  amount  due  from  Bethel^  in 
respect  of  William  the  father's  estate,  as  concluded  by 
the  decree  of  the  supreme  court,  subject  only  to  the  ap- 
peal to  the  Privy  Council ;  and  that  the  only  question 
I  have  now  to  decide  is,  whether  I  am  to  consider  the 
partnership  account  and  the  claim  of  Bethel  in  respect 
of  the  private  account  as  having  been  likewise  the  sub- 
ject of  adjudication  by  the  supreme  court  in  the  island, 
or  whether  those  items  in  the  general  account,  which 
certainly  might  have  been  taken  in  that  suit,  are  to  be 
considered  as  excepted  out  of  the  operation  of  the  de- 
cree, under  the  special  circumstances  appearing  on  the 
Master's  report,  and  the  other  proceedings  stated  in 
the  bill. 

In  trying  this  question,  I  believe  I  state  the  rule  of  the 

(a)  See  stat.  3  &  4  Will.  4,  c.     Clark's  Summary  of  Colonial  Law, 
41,  8. 21 ;  and  see  also  the  Char-     pp.  433,  434. 
ter  of  Justice  of  Newfoundland, 
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Coort  correctly,  when  I  say,  that  where  a  given  mattei* 
becomes  the  subject  of  litigation  in,  and  of  adjudication 
by,  a  court  of  competent  jurisdiction,  the  Court  requires 
the  parties  to  that  litigation  to  bring  forward  their  whole 
case,  and  will  not  (except  under  special  circumstances) 
permit  the  same  parties  to  open  the  same  subject  of  litiga- 
tion in  respect  of  matter  which  might  have  been  brought 
forward  as  part  of  the  subject  in  contest,  but  which  was 
not  brought  forward,  only  because  they  have,  from  negli- 
gence, inadvertence,  or  even  accident,  omitted  part  of  their 
case.  The  plea  of  res  judicata  applies,  except  in  special 
cases,  not  only  to  points  upon  which  the  Court  was  ac- 
tually required  by  the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought  for- 
ward at  the  time.  Those  who  have  had  occasion  to  investi- 
gate the  subject  of  bills  of  review  in  this  Court  will  not 
discover  anything  new  in  the  proposition  I  have  stated,  so 
far  as  it  may  apply  to  proceedings  in  this  country:  and  in 
an  application  to  a  court  of  equity  in  this  country,  for  its 
aid  agfunst  the  effect  of  a  proceeding  by  a  court  of  equity 
in  one  of  the  colonies,  I  conceive  it  to  be  the  duty  of  this 
Court  to  apply  the  same  reasoning,  at  least  in  the  absence 
of  charges  in  the  bill,  showing  that  a  different  principle 
ought  to  be  applied  (a).  The  observations  of  Lord 
Cattenham  in  the  case  of  The  Marquis  o/Bredalbane  v. 
The  Marquis  of  Ckandos  {b)  have  an  important  bearing 
upon  this  point  I  may  mention  also  the  cases  of  Far' 
quharson  v.  Seton  (c).  Partridge  v.  Usbome  (<f),  and 
the  judgment  of  Lord  Eldon  in  Chamley  v.  Lord  Durif 
sany  (e),  as  shewing  the  general  principle  to  which  I  have 
adverted.    It  is  plain  that  litigation  would  be  intermin- 
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(a)  See  BenUnck  v.  WilUnk, 
2  Hare,  1. 

(6)  2Myl.&Cr.732,733. 


(c)  5  Rus8.  45. 

(rf)  Id.  195. 

(e)  2  Sch.  &  Lef.  718. 
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l^i^       able  if  ouoh  ft  rule  diid  j^  pr^vtuL    Naw>  undoubtedly 

uiv^ogKWN    ^'^^  whole  of  the  o«^^  iKi9de  by  this  biU  might  We  been 

«•  ftdju^ieated  upon  vx  the  auit  iis^  .^^^s/alllk2{aluf»  for  it  w«a 

— -        ^  ^e  yezy  substance  of  the  oeae  thevf >  end  priiB&  facie> 

'^^    '     ^b^vefov^  the  whole  i&  settled.     The  queetion  thea  ie^ 

^hetheip  the  specml  oirouoifltfmcea  eppeering  upon  the 

ihoe  of  t^  biU  are  suflMent  to^  taihe  the  caae  out  of  the 

^peratioe  of  the  geuevel  irule* 

IHaw  wbf4»  iv:e  thoae  eu^umatanoes?  One  cireuiu-^ 
stanoe  lelied  upon  wa9>  thaA»  by  the  deci?ee  of  the  cob^ 
xi^  oourt  of  the  11th  of  February,  1840^  the  anended 
biU  only  wea  tahen  pro  oooleaaa  The  8»eivied  bSI> 
it  appears^  is  not^  aa  in  this  Court,  the  original  bill 
a9ieaded  aiid  written  upon,  so.  theA  1)he  aioended  biUt 
vhpUfy  supersedea  and  oomea  in  the  plaee  of  the  original 
hSSit'r  \m%  th^  ai«endinei»te  aoe  upon  a  distinct  recocd 

TV  bijl  ift  thia  cause  chai]geatfiat  the  hat  bill  waaia 
faetl  and  anhatance  an  origpal  bUi,  and  addressed  to  di^^ 
ferent  Judges^  and  tha^t  it  waa  not  an  amended  bill ; 
this  ohiiige  I  might  hftve  been  bound  to  take  as  a  iac^ 
if  the  Plaintiff  had  not,  by  setting  out  the  amended  bilL 
andths  fi^al  deoi^ee,  given  me  an  opportunity  of  judging 
in  whajb  seuae  onltjr  the  charge  ia  true.  I  find  that  the 
imaged  biU  prooeeda  upon  ant  reihra  to  the  original 
biV,  wd  to  the  answer  of  the  defendaje^  thei^eto^  8»d  the^ 
finsil  decree  of  the  oourt  rec](tea  the  whole  of  the  pro* 
ceetf^pga  anterior  to  the  final  decree,  beginning  wi]bh  the 
origins)*  hiU»  It  i0  impossible,  therefbi?e»  ta  contend  with 
effi^ct,  th^  the  amended  biU^  though  in  a.  sense  distf  not 
from  the  originiil  biU>  aa  being  written  upon  other 
papeib  leaving  the  first  bill  still  on  the  i^cord,  waa  not 
a  continuance  of  the  pleadings  in  one  and  the  same 
cause,  and  thia^  critically  considered,  is  not  inconsistent 
with  the  charge  in  the  bill  which  I  have  just  read. 
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Afiofiief  tcAijdctiott  was  the  ftbisenee  or  tke  itiieg^ik^        i843. 
fity  of  service  upon  Hie  Pkantiff.     Althortgh  it  id  tibt    h^JJ^^^^ 
ne^easBTT  tlMt  I  should  go  into  the  quefitien  respecti&jst  »• 

the  notic^  I  ought  not  to  difttegard  the  ihot  that  th^  ■. — 
Plaintiff  i«pi;«Bent8  tlAt  be  had,  oA  difiblrent  oeoasiotidi  •^'^i^^^- 
actual  notice  of  the  ^t^  add  of  the  relief  which  WaA 
souj^t  agauiai  him  by  it,  however  iitegularliy  that  no- 
ttoe Might  hiBtTe  been  communicated;  laMl  if  the  Pkintiff 
dwnghfc  that  ke  might  safely  disregard  the  pnoceedings^ 
and  abstain  from  interpoaihg  any  defeiice^  on  the  ground 
of  their  inegularity,  I  tiiink  I  ought  to  couftder  him  as 
having  idled  on  the  strength  of  his  case  fer  establishing 
that  irregularity  by  a  complaint  in  the  same  jurisdic* 
tioa,  or  in  the  court  of  appeal,  and  not  to  have  nelied 
on  bttng  therefore  able  to  set  the  decilde  df  the  sUpteiM 
Oowrt  at  deiincci  even  while  it  ildtnaiiied  unrevelsed. 

I  may  here  recitt  to  the  ohtervation)  that  the  dihissioti 
of  tfao  Master  to  take  the  partiAership  accounts  is  stated  iti 
the  billtobean  ertor  in  the  deore(^i  forming  cme  gtoiihd 
Ibr  Appeal  to  the  Privy  CoundL 

The  point  upon  which  I  have  had  most  difficulty  id 
satisfying  myself  is  this :  if  the  decree  df  the  supreme 
court  is  conclusive  upon  one  party,  it  must,  I  conceive, 
be  conolttfflve  Upon  both ;  and,  if  iuit  COilclusive  upon 
both,  it  ought  to  be  conclusive  upon  neither.  Now  the 
amended  bill  alleged  that  the  plaintiffs  there  were  cre- 
ditors upon  the  partnership  account,  but  that  the  ac* 
cotmts  of  the  partnership  cannot  be  takien,  owing  to  the 
manner  in  which  the  defendant  in  that  suit  had  acted. 
These  allegations  were  established  as  facts,  by  the  effect 
of  the  order  for  taking  the  bill  pro  confesso;  and  it  ap- 
peared to  me  during  the  argument,  that  the  present  De- 
fendants (the  plaintiffs  in  Newfoundland)  might  have  a 
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right  to  say  that  the  accounts  not  taken  by  the  Master 
were  open  for  their  benefit,  by.  reason  that  it  was  the 
conduct  of  the  defendant  alone  which  had  prevented 
those  accounts  from  being  taken«  But  that,  I  think,  is 
not  a  correct  view  of  the  case.  The  decree  was  to  com- 
pute what  was  due  to  the  plaintiffs  for  principal  and 
interest;  that  is,  upon  all  the  accounts  in  question  in 
the  pleadings,  including  the  partnership  and  private  ac- 
count. The  plaintiffs  were  not  compelled  to  take  such 
a  decree,  but  having  taken  it,  they  are  bound  by  the  con- 
sequences, and  must  be  taken  to  have  waived  any  dis- 
advantage to  themselves  which  would  result  from  it. 


The  conclusion  to  which  I  must  come,  in  a  case  where 
xelief  is  sought  in  this  Court  in  consequence  of  errors 
and  irregularities  in  the  decree  of  a  colonial  court, — ^and 
an  appeal  lies  from  that  decree  to  the  appellate  jurisdic- 
tion in  this  kingdom, — is  to  allow  the  demurrer.  I  do 
not  say  that  my  conclusion  would  have  been  the  same  if 
the  proceedings  which  were  impeached  had  taken  place 
in  a  foreign  court,  from  which  there  was  no  appeal  to 
any  superior  jurisdiction  which  a  court  of  equity  in 
this  country  could  regard  as  certain  to  administer  jus- 
tice in  the  case.     I  express  no  opinion  on  that  point. 

Demurrer  allowed,  with  liberty  to  amend. 


Dec,  Idth*         The  bill  was  not  amended;  and  this  day^  on  the  motion  of  the  de^ 
fendants,  was  ordered  to  be  dismissed. 
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HUMBLE  t?.  SHORE.  23rd  Dec. 

XHS  Plfdntiffs  were  entitled,  under  the  will  of  Lydia  A  suit  was  in- 
Shore,  to  certldn  residuary  shares  in  her  real  and  personal  minister  and  " 
eslate,  and  the  bill  was  filed  against  the  executors  and  JJ^^^i^*^/^ 
trustees^  and  the  other  parties  interested  in  the  residuary  «*tate,  and  one 

.  .  .         ,  of  the  residoaiy 

estate  of  the  testatrix,  to  carry  into  execution  the  trusts  legatees,  after 
of  the  wilL     The  cause  coining  on  for  hearing,  fiw,  and  before 

he  was  served 
with  the  sub- 
Mr.  Tempk  and  Mr.  Freeling^  for  one  of  the  residuary  poena  to  appear 

legatees,  objected  that  he  had  executed  an  assignment  signed  his  share: 

of  his  share  in  the  residuary  estate  after  the  filing  of  the  |^  helTto  be 

bill,  but  before  he  had  been  served  with  the  subpoena,  *  necessary 
'  ,  .  ,  .       party  to  the 

and  that  the  assignee  was  a  necessary  party  to  the  suit:  suit. 

Pigott  V.  Nawer  (a\  In  an  admi- 

•^  ^  ^  nistration  suit, 

a  party  inter- 
Mr.  RoU,  for  the  Plaintiffs,  submitted  that  an  assignee  ridue,'by  his 
pendente  lite  would  be  bound  by  the  proceedings  in  the  ^^'^^^rdin'*' 
cause,  and  that  the  absence  of  the  assignee  was  not  to  his  informa- 
therefore  any  ground  for  refusing  the  usual  decree:  thesoitwas 

Landany.MarrUib).  t'^Z^^. 

tiffs  and  the 
executors  and 

The  Yicb-Chancellob  allowed  the  objection,  and  the  other  parties : 

.      J  there  being  no 

cause  Stood  over.  replication,  the 

allegation  was 

taken  as  proof 

of  the  fact ;  and 
it  was  held,  that 
the  fact  was  no 

The  PWntiffs  filed  their  supplemental  bill  against  the  ^'j^^^'^yji^* 
assignee  of  the  residuary  share,  seeking  the  like  relief  decree. 

against  the  Defendant  as  was  prayed  by  the  original         

bilL     The  Defendant  admitted  the  will,  but  said  he  was     ^^^^^' 
informed  and  believed  that  the  suit  was  collusive  as  be* 


(a)  3  Swans.  535,  n.  (6)  5  Sim.  262. 
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tweenthePlidntiffs  and  the  executors  and  other  parties; 
and  that  he  had  instituted  another  suit  against  the  ex- 
ecutors, impeaching  their  conduct  with  respect  to  par- 
ticular matters  which  did  not  form  the  subject  of  any 
special  charge  in  this  suit.  The  Plaintiffii  did  not  reply 
to  this  answer.     At  the  hearing. 


Arpvment,  Mr.  RomiUy  and  Mr.  RoU  said^  that  the  all^ation, 
that  the  Defendant  was  ^^ informed  and  believed"  the 
Plidntiffs  and  Defendants  colluded,  was  no  ayerment  of 
the  fact ;  and  if  it  were  true,  the  fact  was  wholly  un- 
important The  Plaintiffs  and  the  other  readuary  lega- 
tees (except  the  Defendant  to  the  supplemental  bill  and 
his  assignor)  desired  that  the  accounts  should  be  taken, 
and  the  trusts  executed  in  this  suit :  in  that  sense^  a 
great  part  of  the  suits  in  this  Court  were  collusive:  any 
special  inquiries  which  the  objecting  Defendants  could 
suggest  might  be  made  in  the  decree. 

Mr.  Daniel,  for  the  executors,  offered  to  submit  to 
any  inquiries  with  respect  to  the  estate  which  any  of 
the  Defendants  had,  by  their  answers,  suggested  to  be 
necessary. 

Mr.  Heathfield,  Mr.  fFillcock,  and  Mr.  Biffff,  for  other 
parties,  supported  the  argument  for  the  Plaintiflb. 

Mr.  Tempk  and  Mr.  Freeling  argued  that  collusion 
was  an  objection  to  the  suit ;  and  cited  the  judgment  of 
Mr.  Bacon  CjarA(a),  sitting  for  Lord  Hcardwicke. 


Judgment.         The  Vicb-Chakcellor  satd,  that  the  allegation  in 
the  answer,  that  the  Defendant  was  informed  and  be- 


(a)  3  Atk.  602. 
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Keyed  a  certain  fact,  was  a  sufficient  avennent  of  that 
fact  to  entitle  him  to  the  benefit  of  it  in  a  case  where, 
by  not  filing  a  replication,  the  Plaintifis  had  deprived 
the  Defendant  of  any  opportunity  of  tendering  evidence 
to  prove  the  iact;  but  the  collunon  alleged,  even  if 
I^oved,  would  be  no  objection  to  the  decree  in  this  case. 
There  might,  undoubtedly,  be  oases  in  which  collusion  be* 
tween  the  plaintiff  and  some  of  the  defendants  would  be 
a  material  circumstance.  Suppose,  for  example^  a  plains 
tiff  claimed  to  be  a  creditor  on  an  estate,  and  the  ex^ 
cator,  or  one  of  the  execnton  or  administrators,  knowing 
there  was  no  debt  due  to  the  plaintiff,  yet,  for  the  pur- 
pose of  giving  the  decree,  admitted  the  alleged  debt,  it 
was  impossible  to  say  that  in  suchacase  the  Court  would 
not  r^ard  the  collusion  as  a  material  fact  In thiscase, 
however,  there  was  no  particular  matter  alleged  by  the 
answer,  which  would  go  beyond  a  question  of  aocoimt  as 
against  the  executors.  Any  inquiries  with  respect  to 
the  liabilities  of  the  executors  mi^t  be  made  in  thia 
suit,— and  even  if  they  related  to  subjects  not  menti<Mied 
in  the  bill,  if  the  executors  submitted. 


184a 


Judgmenim 


Tbb  usual  aceomits  snd  inquines  were  directed,  with  tome  special 
iaqmriflB,  and  a  receiver  waa  appointed. 


V. 

Hbnderson. 
Judgment. 
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1 843.        insist,  moreover,  that  the  proceedings  appear  upon  the  bill 
Hbndbrson    ^^  BuflScient  certainty  to  sustain  the  decree  upon  the 
grounds  advanced;  and  that  the  only  party  against 
whom  the  Plaintiff  can  proceed  to  recover  his  daim,  or 
any  part  of  it,  is  the  Defendant  Gadsden. 

I  have  read  the  bill  carefully,  and  without  going  mi- 
nutely through  the  facts  of  the  case,  it  is  sufficient  to 
say,  for  the  purpose  of  explaining  the  order  I  am  about 
to  make,  that  the  original  bill  in  the  Supreme  Court  of 
Newfoundland  claimed  an  account  of  the  same  partner- 
ship dealings,  of  which  accounts  are  prayed  by  the  pre- 
sent bill;  and  also  sought  accounts  in  respect  of  the  estate 
of  WilHam  Henderson^  the  father,  possessed  by  Bethel  on , 
account  of  Jordan;  that  the  Defendant  in  that  suit,  who 
is  the  Plaintiff  here,  made  claims  by  his  answer  to  the 
original  bill  corresponding  in  substance  witii  those  which 
he  makes  by  his  bill  in  the  present  suit:  that  an  amended 
bill,  or  a  bill  which  the  Court  at  least  thought  it  right 
to  term  an  amended  bill,  was  afterwards  filed  by  the 
same  Plaintiffs  against  Bethel:  that  the  amended  bill 
stated  and  charged  that  Bethel  was  largely  indebted  to 
the  estate  of  Jordan^  on  the  partnership  accoimts ;  but 
that  such  accounts  could  not  be  taken  in  consequence 
of  B^hel  absenting  himself  from  the  island  and  not 
producing  the  documents:  and  it  further  appears  that, 
Bethel  having  absented  himself  from  the  jurisdiction, 
an  order  of  the  Supreme  Court  was  made  in  February, 
1840,  for  taking  the  amended  bill  pro  confesso;  and  that 
the  amended  bill  was  by  the  same  order  referred  to  the 
Master,  to  compute  principal  and  interest  due  to  the 
Plaintiffs;  and  that  the  Master  made  his  report  in  June, 
1840.  [His  Honor  stated  the  report  (a).]  It  appears 
further,  that  the  Supreme  Court  pronounced  its  final 

(a)  Supra,  pp.  106, 107. 
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dtor,  or  that  he  was  authorized  to  do  more  than  ascer-        i843. 

tain  the  terms  upon  which  the  formal  contract  was  to 

be  made  out ;  and  that  the  agents  of  the  Plaintiff  knew 

that  DawliggiTCs  authority  was  limited  in  that  respect; 

and  the  Defendant  claimed  the  benefit  of  the  Statute  of     statement. 

Frauds. 


The  Defendant  also  said  that  he  had  destroyed  the 
letters  he  received  from  Mr.  Murray^  but  he  had  since 
obtained  copies  of  them,  and  had  included  them  in  his 
schedule;  but  such  letters  were  written  by  Mr.  Murray 
to  the  Defendant,  as  his  solicitor  and  confidential  ad- 
viser, and  he  insisted  that  he  was  not  bound  to  produce 
the  same. 

The  Plaintiff  moved  for  the  production  of  the  docu- 
ments mentioned  in  the  schedule,  which  consisted  of  cer- 
tain letters  that  had  passed  between  the  Defendant  and 
his  solicitor,  Mr.  Murray,  in  and  prior  to  the  month  of 
July,  1842,  relating  to  the  said  matters. 


Mr.  RcupeU  and  Mr.  Spurrier^  for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  Howes,  for  the  Defendant,  argued 
that  the  letters  between  the  Defendant  and  his  solicitor 
were  privileged  from  discovery. 


Argument, 


Vice-Chancellob,  after  stating  the  facts  of  the  case, 
and  the  dates  of  the  material  communications  between 
the  parties  and  their  agents : — 
The  dispute  between  the  parties  in  this  case  dates 

from  the  1 7th  or  the  24th  of  October,  1842.    Before  that 


Judgment* 
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1843. 
Hbndbrson 

V. 

Hbnderson. 
Judgment* 


insist,  moreover,  that  the  proceedings  appear  upon  the  biU 
with  sufficient  certainty  to  sustam  the  decree  upon  the 
grounds  advanced;  and  that  the  only  party  against 
whom  the  PlamtifF  can  proceed  to  recover  his  daim,  or 
any  part  of  it,  is  the  Defendant  Gadsden, 


I  have  read  the  bill  carefully,  and  without  going  mi- 
nutely through  the  facts  of  the  case,  it  is  sufficient  to 
say,  for  the  purpose  of  explaining  the  order  I  am  about 
to  make,  that  the  original  bill  in  the  Supreme  Court  of 
Newfoundland  claimed  an  account  of  the  same  partner- 
ship dealings,  of  which  accounts  are  prayed  by  the  pre- 
sent bill;  and  also  sought  accounts  in  respect  of  the  estate 
of  WiWam  Henderson^  the  father,  possessed  by  Setfiel  on 
account  of  Jordan;  that  the  Defendant  in  that  suit,  who 
18  the  Plaintiff  here,  made  claims  by  his  answer  to  the 
original  bill  corresponding  in  substance  with  those  which 
he  makes  by  his  bill  m  the  present  suit:  that  an  amended 
bill,  or  a  bill  which  the  Court  at  least  thought  it  right 
to  term  an  amended  bill,  was  afterwards  filed  by  the 
same  Plaintiffs  against  Bethel:  that  the  amended  bill 
stated  and  charged  that  Bethel  was  largely  indebted  to 
the  estate  of  Jordan,  on  the  partnership  accoimts ;  but 
that  such  accounts  could  not  be  taken  in  consequence 
of  Bethel  absentiog  himself  from  the  island  and  not 
producing  the  docinnents:  and  it  further  appears  that. 
Bethel  having  absented  himself  from  the  jurisdiction, 
an  order  of  the  Supreme  Court  was  made  in  February, 
1840,  for  taking  the  amended  bill  pro  confesso;  and  that 
the  amended  bill  was  by  the  same  order  referred  to  the 
Master,  to  compute  principal  and  interest  due  to  the 
Plaintiffs;  and  that  the  Master  made  his  report  in  June, 
1840.  [His  Honor  stated  the  report(a).]  It  appears 
further,  that  the  Supreme  Court  pronounced  its  final 


(a)  Supra,  pp.  106, 107. 
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L  in  June,  1841^  and  ihetAj,  after  referring  to  all        i84d. 

ihe  antecedent  proceedings  in  the  eause,  decreed  that  hbndbrson 

Beikd  Htnitnxm  ahoold  pay  to  the  widow  and  two  „     *• 

dbudvcn  of  Jordan^  who  were  {Muntiffi,  the  snm  of        

8883iL  6jl  8dL  eaoh»  and  the  costs  of  the  suit.  /tul^meii/. 

This  decree,  explained  by  the  xeporty  has  in  effect  se* 
Tered  WUItmm  the  father's  estate  from  the  bnik  of  the 
prc^ierty  in  question,  and  the  partnership  accounts  and 
the  priTate  debt  are  not  specifically  the  subject  of  adju- 
dication. Upon  this  decree,  EKzabeth  the  widow,  and 
Joanna  the  daughter  of  Jordan,  and  the  husband  of 
Joanma  have  brought  dieir  actions  in  this  country. 

The  bill  charges  that  the  proceedings  leading  to  this 
decree  were  irr^nlar,  tiiat  the  decree  itself  was  irregu- 
lar, that  a  large  balance  was  due  to  the  Plaintiff,  and 
that  the  decree  ot^ht  not  to  be  enforced,  but  ought  to 
be  reveised  by  her  Majesty  in  Council,  on  appeal,  which 
^  Plaintiff  intends  to  bring.  The  bill  specially  alleges, 
as  one  gnmnd  of  irregularity,  that  the  report  of  the 
Master,  of  the  6th  of  June,  184(^  whdly  omitted  any 
wo&od  of  the  account  connected  with  the  partnership, 
and  is  confined  to  the  monies  alleged  to  be  due  from  the 
maatiff,  in  respect  of  the  estate  of  fViOiam  Henderson, 
the  father;  and  that  a  large  sum  of  money  is  due  to  the 
PUntiff  on  the  partnerslnp  accounts,  as  would  appear  if 
ihey  were  pn^erly  taken.  On  behalf  of  the  Defendants, 
it  has  beeft  afgoed,  that  the  proeeedings  on  the  fiice  of  the 
bill  shewed  that  the  decree  concluded  the  whole  matter, 
that  I  could  not  rehear  that  decree,  and  that  it  was 
final  and  condusive,  unless  reversed  by  the  Privy 
Coun^,  the  proper  appellate  tribunaL 

Without  giving  any  opinion  upon  the  question,  whe- 
ther charges,  shewing  that  the  proeeediags  in  a  foreign 
VOL.  in.  I  H.  w. 
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1813.        priyflege  further  than  unj  of  those  deaeaooB  have  car- 
ried it. 


In  this  case,  whilst  the  treaty  for  the  sale  and  pur- 
/wtffmtnt.  <^><>^  of  an  estate  was  in  progress,  (acoording  to  the  De- 
fendant's version  of  the  case), — afler  the  treaty  had  be- 
come ripened  into  a  perfect  contract,  (according  to  the 
Plaintiff's  view  of  it), — ^but,  certainly,  (according  to  the 
representation  of  both  parties),  before  any  dispute  had 
arisen,  the  Defendant  fiom  time  to  time  consolted  his  so- 
lictor on  the  subject,  and  written  commumcations  passed 
between  them.  The  question  is,  whether  these  commu- 
nications are  privileged,  r^ard  being  had  to  the  circum- 
stance that  they  took  place  before  any  dispute  arose, 
though  with  reference  to  the  very  subject  in  respect  of 
which  that  dispute  has  since  arisen. 

If  the  matter  were  res  inters,  I  should  scarcely  hesi- 
tate to  decide  in  favour  of  the  privilege.  The  reasoning 
which  applies  to  the  case  of  discovery  sought  from  the 
solicitor,  and  which  I  take  from  the  case  of  Greenough 
V.  GasheU  (a),  would  apply  with  equal  force  to  the  case 
of  discovery  sought  from  the  client  in  this  case.  '*  If 
(siud  the  Lord  Chancellor)  tiie  privil^e  did  not  exist  at 
all,  every  one  would  be  thrown  upon  his  own  l^al  re- 
sources; deprived  of  all  profesdonal  assistance,  a  man 
would  not  venture  to  consult  any  skilful  person,  or  would 
only  dare  to  tell  his  counsellor  half  his  case.  If  the  pri- 
vilege were  confined  to  communications  connected  with 
suits  begun,  or  intended,  or  expected,  or  apprehended,  no 
one  could  safely  adopt  such  precautions  as  might  event- 
ually render  any  proceedings  successful,  or  all  proceedings 
superfluous."  The  same  opinions  are  reiterated  in  BoUon 
V.  Corporation  of  Liverpool  {b\  which  was  not  the  case  of 
an  application  against  the  solicitor,  but  against  the  client 

(a)  1  Myl.  &  K.  103.  (Jb)  Id.  94. 
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himself.  These  anthorities  are  strongly  in  point.  Tome,  ^i^^> 
in  the  absence  of  authority  to  the  contrary,  it  would  ap- 
pear that  the  privilege  must  be  allowed,  or  no  one  can 
be  safe:  a  party  must  otherwise  be  his  own  lawyer. 
The  question,  however,  has  been  too  often  the  subject  Judgment. 
of  consideration  in  courts  of  equity  to  admit  of  its  being  * 
dealt  with  (by  me  at  least)  as  an  open  question.  The 
case  of  RadcKffe  v.  Fursman  (a)  is  commonly  referred  to 
as  the  leading  case  upon  the  subject.  In  that  case,  the 
respondent  Fursman  sought,  by  her  bill  in  Chancery,  to 
recover  from  the  defendant  the  payment  of  a  legacy,  and 
of  two  bond  debts.  The  bill  charged  that  the  appel- 
lant well  knew  or  believed  that  the  bonds  were  never 
paid,  and,  as  demonstration  thereof,  that  the  appellant 
himself,  or  some  person  on  his  behalf,  so  declared  or 
stated  in  some  case  for  the  opinion  of  counsel;  and 
prayed  a  discovery.  The  appellant  demurred  to  so  much 
of  the  bill  as  required  him  to  discover  the  alleged  case, 
the  name  of  the  counsel,  and  the  opinion  given  upon  the 
case.  The  demurrer  was  overruled  as  to  the  first  point, 
but  allowed  as  to  the  second  and  third  by  Lord  Ktnff  ; 
and  the  decision  was  affirmed  in  the  House  of  Lords. 

This  decision  has  been  disapproved  by  almost  every 
Judge  imder  whose  notice  it  has  been  brought,  and  the 
courts  have  almost  uniformly  declared  that  it  ought  not 
to  be  extended :  but,  as  Lord  Brougham  intimated  in 
Bolton  V.  The  Corporation  of  Liverpool  (ft),  that  being  a 
dedsion  of  the  House  of  Lords,  there  is  no  alternative 
but  submission  to  whatever  that  case  has  decided.  Now, 
upon  that  case  I  presume  to  observe,  that  the  discussions 
which  the  subject  of  professional  confidence  has  under- 
gone in  modem  cases  plainly  shew,  that,  at  the  time 
that  case  was  decided,  the  subject  was  not  developed 
to  the  same  extent  as  it  is  at  the  present  day;  and  it 

(a)  2  Bro.  P.  C.  514,  Tom.  ed.  (h)  1  Myl.  &  K.  95. 
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1849.  may  admit  of  a  qaestioiit  whether  the  doctrine  of  pro^ 
feaeional  c<mfidencey  as  clearly  established  by  modem 
cases,  can  be  rcxxmciled  in  principle  with  the  deciaioa  in 
Sadclifey.FurmnaxL  I  Yentnre  also  to  express  a  doubt, 
Ju^fm^.  whether  the  order  in  that  case  (an  order  OYerroling  a  d&» 
murrer)  necessarily  enforces  the  conclusion  that  the 
courts  should,  upon  motion,  except  in  special  drcmxk- 
stances,  compel  any  communicadon  made  by  a  cEent  to 
hi&solicitor,  for  the  purpose  of  obtaining  legal  advice,  to 
be  disclosed.  The  defendant  in  that  case  stood  in  a  fidu« 
ciary  character  towards  the  plainti£  The  circumstances 
under  which  the  case  was  stated  did  not  diatmctly  ap- 
pear. It  is  one  thing,  in  a  case  so  circumstanced,  to 
decide,  npoa  demurrer,  that  some  answer  should  be  given 
to  the  charges  in  the  bill;  and  another,  to  decide  that  the 
dejfendant  is  bound  in  every  case  to  give  all  the  discovery 
the  plaintiff  may  have  asked,  as  to  c(»mnunications  be* 
tween  himeelf  and  his  solicitor.  The  demurrer  admit- 
ted that  the  aj^llant,  or  some  person  on  his  behalf, 
had  stated  a  case  for  the  opinion  of  counsel,  and  that  the 
case  so  stated  contained  admissiona  important  to  the 
case  made  by  the  plaintiff  upon  the  record :  this  was 
charged  in  the  bill  as  evidence  that  the  plaintiff  knew  or 
believed  that  the  bond  was  never  paid.  The  order 
overruling  the  demurrer  decided,  certainly^  that,  in  a 
case  so  circuTBstwvced,  the  Court  would  require  the  de« 
fendant  to  give  some  answer  ta  the  bill»  at  least  to  the 
extent  of  stating,  upon  oatii,  what  the  precise  drcum- 
stances  were  under  which  the  case  was  stated ;  but  liiat 
order  did  not  decide  that  no  answer  which  the  defendant 
could  ^ve  would  entitle  the  case  to  the  privilegje;  still  less 
did  the  order  mBadctiffey.  jPurxmas  decide  that  a  defend* 
ant  who  had  made  no  admiseion>  express  or  implied,  that 
he  ever  had  stated  any  case  containing  admissions  &vour* 
able  to  the  plaintiff,  could  be  req;uired  to  set  forth  gene* 
rally  what  communications  had  passed  between  him  and 
his  solicitor,  for  the  purpose  of  enabling  the  plaintiff  to 
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flee  what  he  could  extract  from  those  communications. 
But  that  is  the  effect  of  an  order  for  the  production  of 
documents  admitted  to  be  in  defendant's  possession,  un- 
der the  general  charges.  I  maj  observe  that,  in  princi- 
ple, there  can  be  no  difference  between  cases  stated  for 
opinions,  and  other  commimications.  With  the  cases  of 
Walker  v.  WUdman  (a)  (which  is  a  £rect  authority  on 
the  point,  as  appears  upon  an  examination  of  the  record) 
and  Clagetty.  PhilKps  (&),  the  authorities  in  favour  of  the 
Defendant  appear  to  end.  I  lay  out  of  the  case  Preston 
V.  Cart  and  Newton  v.  Berreafordi  as  being  overruled 
by  Hughes  v.  Biddulphy  Vent  v.  Pacey,  and  Bolton  v. 
The  Corporation  of  Liverpool  The  cases  of  Preston  v. 
Carr  and  Newton  v.  Berresford  are  important  only  as 
shewing,  by  comparison  with  later  cases,  the  strong  dis- 
position of  the  Courts  to  place  the  doctrine  of  profes- 
sional confidence  on  a  broader  basis  than  it  stood  upon 
prior  to  those  later  cases. 


1843. 


Judgment. 


In  Hughes  v*  Biddulph  and  in  Garland  v.  Scott  (e), 
the  orders  in  terms  would  not  include  communications 
taking  pbu^e  before  the  dispute  arose;  but  whether  the 
orders  were  in  fact  so  worded  as  not  to  go  beyond  what 
the  particular  case  required  does  not  appear.  In  Vent 
v.  Pacey^  many  letters  were  stated  to  have  been  written 
by  the  client  to  his  solicitor,  which  were  not  protected ; 
but  it  is  observable,  that  one  only  of  those  letters  was 
stated  to  have  been  written  in  confidence,  after  the  dis- 
pute had  arisen ;  and  the  argument,  as  well  as  the  order 
protecting  that  document,  was  confined  to  that  alone ; 
being,  in  fact,  the  only  document  for  which  protection 
was  claimed.  However,  in  Bolton  v.  27ie  Corporation 
of  Liverpool  (d),  two  old  cases  prepared  without  reference 


(a)  6  Madd.  47. 

(6)  2Y.&  C.Ch.Ca.82. 

VOL.  ni. 


(c)  3  Sim.  396. 
\d)  3  Sim.  467. 


H.  W. 
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1848.  to  the  ezutijig  prooeediogt,  ware  ordered  to  be  pro- 
duced; and  in  Siory  ▼.  Lard  Gtorgt  Lenox  (a).  Lord 
hoMgdaUM  opiiuoa  if  eleeriy  exproBaed,  that  a  oaee  not 
stated  with  referenoe  to  eyiBting  diepatea  ia  not  privi« 
j^iimmi.  ^;^>  <u^  I  cannot  but  think  his  ded«on  in  Qrtadam 
y.  King  (b)  affirms  the  aame  propodtion,  notwithatanding 
he  apparently  reUea  in  hia  judgment  upon  the  dream- 
stance^  that  the  case  in  qnestaon  waa  not  atated  hj  the 
defendant  to  bis  own  solicitor. 


It  is  unneoeasary  that  I  should  examine  the  modem 
cases  any  fnrther :  they  are  all  of  familiar  reference,  and 
are  stated  in  the  text  books.  Notwithstanding  the  dis* 
approbation  of  the  doctrine  supposed  to  be  established 
by  Radei^e  v.  FMrtman,  expressed  in  the  cases  of  Wat- 
her  V.  JVildnum,  Ih'esian  v.  Carr,  and  BdUm  y.  Corpo-' 
ration  of  Liverpool,  as  reported  before  the  Ijord  C/um' 
ceUor,  I  cannot  feel  myself  at  liberty  to  do  otherwise 
than  hold,  that  if  the  professional  privilege  is  to  be 
extended  beyond  the  limits  to  which  the  order  of 
the  Court  has  already  extended  it,  the  order  which 
does  so  ought  to  emanate  from  higher  authority  than 
mine. 

I  have  gone  at  length  into  the  subject,  because  I  be- 
lieve I  am  correct  in  saying,  that  in  no  reported  ease 
before  any  Lord  Chancellor,  does  it  appear  that  the 
Court  waa  called  upon  by  the  actual  circumstances  of 
the  case  to  decide  that  communications  like  those  before 
me  might  not  be  privileged*  The  orders  for  production 
in  BoUon  y.  Corporation  of  Liverpool,  and  in  other  cases, 
were  made  in  the  Court  below,  and  submitted  to  upon 
the  authority  of  Radcliffe  v.  Furemau.  I  am  of  opinion 
that  the  privilege,  so  far  as  the  cases  warrant  it,  ought 


(a)  1  Keen.  341. 


{h)  1  Beav.  137. 
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to  be  upheld.    Any  part  of  the  letten  whiob  oontainB        1843. 
legal  adyioe  or  opinions  may  be  protected*  if  the  fact 
ia  brought  before  the  Court  by  affidaTit. 


J%i0mmit. 


Thb    Mayob,   Aldermen,   and    Burqesses  op      2m^ai^29ih 
GLOUCESTER  v.  WOOD.  Jufy. 

J  4th  Nov. 

J  AMES  WOOD,  of  the  city  of  Gloucester,  made  two  The  tertator, 

testamentary  instruments,  dated,  respectively,  the  2nd  ^ve'tohia* ex- 
ecutors benefi- 
cMlly  all  hla  property  which  he  might  notdiipoieof,  sabject  to  hit  dcbti,  and  any  bequests 
whidi  he  might  aftenrarda  make;  and  made  a  codicil  of  a  later  date  in  these  words :— *'  In 
a  codidl  to  my  will,  I  gave  to  the  corporation  of  QhneeMter  140,000/.  In  this,  I  wish 
my  ezecaton  would  give  60,000/.  mora  to  them  for  the  Munc  purpose  as  I  have  before 
named."  No  other  codicil  was  found  containing  any  bequest  to  or  mention  of  the  corpo- 
ration. On  a  biU  by  the  corporation,  against  theeieontort,  and  the  Attorney-General,  for 
payment  of  the  140,000/.  and  60,000/.,  and  to  have  the  interest  of  the  corporation  therein 
declared : — Held,  that  the  purpose  of  both  legacies  must  be  deemed  to  have  been  the 
aama,  and  to  haTe  been  expressed  ia  the  codicil  referred  to,  as  giving  the  first  legacy. 

That,  in  construing  the  oodicfl,  the  Court  must  exclude  from  its  consideration  the  pro- 
ceedings before  the  ^Mslesiastical  Conrt  on  the  question  of  the  admission  to  probate  of  the 
will  and  codicil. 

That  the  Plaintiffs  must  be  regarded  as  admitting,  in  the  suit,  that  no  other  circum- 
stances proper  for  the  consideration  of  this  Court,  as  affeoting  the  claim  of  the  corporation 
to  the  l4;acies,  were  known. 

That  a  bequest  of  a  legacy  to  an  individual  for  a  purpoee  expressed  elsewhere,  and  which 
purpose,  from  some  unexplained  cause,  is  unknown  to  the  Court,  creates  sucli  an  uncer- 
tainty, that  a  Court  of  conatmction  cannot  declare  the  intention  of  the  testator. 

That,  although  it  was  improbable  that  the  legadea  to  the  corporation  were  given  in  trust 
for  a  private  person,  yet  there  being  no  legal  presumption  that  such  was  not  the  purpose 
referred  to,  the  Court  could  not  presume  that,  because  the  legatee  was  a  corporation,  the 
legacy  was  therefore  upon  a  chariuble  trust  to  which  uncertainty  of  object  would  be  no 
objection. 

That  the  proposition  that  the  Court  does  not  presume,  and  that  merely  precatory  words 
do  not  create,  a  trust,  supposes  the  whole  intention  of  the  testator,  so  far  as  it  had  been 
eomnittad  to  writing,  to  be  before  the  Court,  and  that  the  uncertainty  is  occasioned  by 
the  intention  wliich  is  declared  |  and  does  not  apply  to  a  case  in  which,  from  the  terms  of  the 
bequest,  it  would  appear  that  there  was  a  written  expression  of  the  intention  of  the  testa- 
tor wliich  ia  not  before  the  Conrt,  and  the  uncertainty  is  occasioned  by  the  absence  of  that 
written  declaration. 

That  it  being  the  duty  of  the  executors  to  protect  the  Intereati  of  the  residuary  legatees 
against  the  claims  of  other  persons  on  the  estate,  the  circumstance  that  the  executors  were 
also  residuary  legatees  was  immaterial  to  the  case. 

Whether,  if  the  Plaintiffs,  oh  the  construction  of  the  codicil  which  was  proved,  would 
have  been  held  entitled  to  the  legacies,  the  Court  would  not,^before  it  treated  the  absence 
of  the  missing  codicil  as  evidence  of  revocation  of  the  legacies, — have  inquired  into  the  cir- 
cumatances  relating  to  that  absence— fuivre/ 

k2 
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1843*  and  3id  of  December,  1834,  which  were  admitted  to 
Thb  Matos,  prohate,  as  containiiig  his  will,  and  were  then  described 
ALDntfsir,&  3g  paper  writinm  maiked  A,  and  B.  The  testator  also 
Gloucbstbb    made  a  third  testamentary  paper,  dated  Jmy»  1835, 

Wood.  whidi  was  also  admitted  to  probate,  as  a  codidl  to  the 
wilL 


Stdiemenf, 


Will. 


Paper  A,  was  as  follows: — ^'^ Instructions  for  the  will 
of  me,  James  Woody  Esq.,  of  Gloucester.  I  request  my 
friends.  Alderman  Wood^  of  London^  M.P.,  Jolm  Chad-- 
bom  of  Gloucester s  Jacob  Osborne^  of  Gloucester ^  and 
John  &  Surmany  of  Glaucestery  to  be  my  executors,  and 
I  appoint  them  executors  accordingly ;  and  I  desire  that 
they  will  take  possesdon  of^  and  retun  to  themselves, 
all  my  ready  money,  securities,  and  personal  estate,  sub- 
ject to  the  payment  of  my  just  debts,  and  such  l^acies 
as  I  may  hereafter  direct ;  and  with  respect  to  my  real 
estate,  I  shall  dispose  of  the  same  to  such  persons  and  in 
such  parts  as  I  shall,  by  my  writing  indorsed  herein, 
directs  Witness  my  hand,  this  2nd  of  December,  1834, 
James  WoodJ^ 


Codicil 


Paper  B.  was  as  follows : — **  I,  James  Wood,  Esquire, 
do  declare  this  to  be  my  will,  for  disposing  my  estate  as 
directed  by  my  instructions.  I  declare  my  wish  that 
my  executors  shall  have  all  my  property  which  I  may 
not  dispose  of,  and  tiiat  all  my  estates  real  and  personal 
shall  go  amongst  them  and  their  heirs,  in  equal  projior- 
tions,  subject  to  my  debts  and  to  any  l^ades  or  bequests 
of  any  part  thereof^  if  any,  which  I  may  hereafter  make. 
In  witness  whereof  I  have  to  this  my  last  will  set  my 
hand,  tiiis  3rd  day  of  December,  1834.    James  WoodJ^ 

The  codicil,  bearing  the  date  of  July,  1836,  was  in 
the  following  words : — "  In  a  codicil  to  my  will,  I  gave 
to  the  corporation  of  Gloucester  140,000/.    In  this  I 
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wifih  that  my  executors  would  give  60flOOL  more  to        1843. 
them  for  the  same  purpose  as  I  have  before  named.    I  >j^^  Mator, 
would  also  give  to  my  friends,  Mr.  PhiUpatts,  60,000i,  ^;^»'^^' * 
and  Mr.  George  Council,  10,000t ;  and  to  Mr.  Thomas   Gloucbstbk 
Helps,  of  Cheapsidey  London,  30,000£  ;  and  Mrs.  JStizor        wood. 
beih  Goodlake,  mother  of  Mr.  Surman,  and  to  Thomas     staiement. 
Wood,  Smith  Street,  Chelsea,  each  20,000^ ;  and  Samuel 
Wood,   Cleveland  Street,  Mle-End,  14,0007.;   and  the 
latter  gentleman's  family,  6000JL ;    and  I  confirm  all 
other  bequests,  and  give  the  rest  of  my  property  to  the 
executors  for  their  own  interest.     James  Wood,  Glou- 
cester, City  Old  Bank,  July,  1835." 

The  testator  died  on  the  20th  of  April,  1836.  No 
testamentary  paper,  other  than  the  foregoing,  was  proved 
or  propoimded. 

In  November,  1841,  the  Pl^tifis  filed  their  bill  BW. 
against  Sir  Matthew  Wood,  Jacob  Osborne,  and  John 
Surman  Surman,  the  surviving  executors  of  the  testator, 
praying  an  account  of  what  was  due  for  principal  and 
mterest  on  the  legacies  of  140,00071  and  60,0001,  and 
that  the  Defendants  might  admit  assets,  or  that  the  per- 
sonal estate  of  the  testator  might  be  applied  in  a  due 
course  of  administration ;  and  thai,  if  necessary,  the 
rights  and  interests  of  the  Plaintiffii  in  the  said  legacies 
might  be  ascertained  and  declared ;  and  that  a  sufficient 
part  of  the  stock  (part  of  the  personal  estate  of  the 
testator  thereinbefore  referred  to)  might  be  transferred 
into  Court,  to  answer  what  might  be  found  due  for 
principal  and  interest  on  the  said  legacies. 

The  bill  was  afterwards  amended  by  adding  the  At-     * 
tomey-General  as  a  Defendant,  and  charging  that  he 
claimed  some  interest  in  the  matters  in  question. 
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1843.  The  Defencbuito  answered  flepanitely.    They  stated 

The  Matob.  it  to  be  their  betief,  that  the  oodicil,  dated  July,  1835, 
BmBMn'or  ^'•'■*  •  f^'g^'J*  notwithstanding  that  the  exeeuton,  in 
Gloocwtu  obedience  to  the  order  in  Council,  made  on  the  ^qwal 
Wood.  fiom  the  Prerogattve  Court  of  the  Archbishop  of  Can- 
SMnnmt.  ^^^'^T'  ^^^  taken  Of  accepted  probate  thereof  together 
with  the  papers  A.  and  J3.  They  denied  that  the  Phun- 
tiffs,  as  constituting  the  oorporati<»,  or  in  any  other 
character  or  manner,  were  entitled  to  the  said  legacies; 
for  they  said  that,  if  the  testator  ever  gave  any  such  le- 
gacies, the  purposes  or  purpose  for  which  such  legacies 
were  ^ven  were  not,  or  was  not»  and  could  not  be,  ascer- 
tained ;  and,  therefore,  that  the  same  were  or  was  wholly 
void,  and  there  was  no  one  who  was,  or  could  daim  to 
be,  entitled  thereto*  The  Defendant  John  Surman  Sur- 
man,  moreover,  submitted,  that  the  legacy  of  140,000iL 
must  be  deemed  to  be  revoked  by  the  revocation  of  the 
alleged  codicil,  referred  to  in  the  codicil  or  paper  writing 
of  July,  1835 ;  and  that  it  must  be  prosumed  that  such 
allied  codicil  was  revoked  by  the  testator  in  his  life- 
timcj  from  the  cireumstance  that  it  had  not  been  dis- 
covered after  his  death.  The  Defendants,  the  executors, 
admitted  assets ;  and,  subsequently,  a  sum  of  stock  suf- 
fident  to  answer  the  legacies  and  costs,  was  transferred 
to  the  credit  of  the  cause,  without  prejudice  to  any 
question  therein. 

The  answer  of  the  Attorney-General  made  no  specific 
daim,  but  submitted  the  question  to  the  Court 


Argument.  At  the  hearing, — Sir  Thonuu  Wikky  Mr.  Suxautony 
Mr.  Humphrey i  Mr.  Az%,  and  Mr.  James  ffUde,  for  the 
Plaintiffs. 
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Tbe  point!  relied  upon  in  ibe  argument  are  diatinotly        i843. 
considered  in  the  judgment.   Ontheoonatrttetionof  the    xuTmatob 
codidl^  the  foUowinir  authorities  were  cited  on  belialf  of  Ali>»»m»w.  & 

OVWLQWBKBB  OV 

the  Plaintifi : — Cook  r*  Fountain  (a),  Morice  y.  Bishop    Olouobstsk 

V. 

Wood. 


'Cook  r*  Fountain  (a),  Morten  y.  Bishop 
of  Durham  (b).  Hilly.  Bishop  of  London  (c\  Gibbs  y. 
Rumoey  (d),  Martin  y.  Doueh  {e),  Cruioys  y»  Cobnan  (/), 
Sndth  V.  Fitzgerald  (g),  BSbKn  v.  Ambler  (A),  Vaughan 
y.  Foahes  (•),  Wilson  y.  P^ott  (k),  Commissioners  of 
Charitable  Donations  y.  SulUoan  (Z),  Sherratt  y.  JBm/- 
2^  (m),  JUinton  y.  T(>ytf  (n),  Bobinson  y.  TicheU  (o), 
BeiMon  y.  Whittam  (p),  Paice  y.  Archbishop  of  Canter^ 
bury  {q\  Harrison  y.  Foreman  (r),  Sturgess  y*  Pearson  (s) : 
Smither  y.  WiUock  (t)i  and,  on  the  point  that,  after  the 
passing  of  the  Municipal  Corporation  Act  (ti),  which 
receiyed  the  royal  assent  in  September,  1835,  the  pro- 
perty of  the  corporation  was  held  for  public  and  cha- 
ritable purposes:  Attorney-General  y.  AspinaU  [x),  Attor- 
ney-^  General  y.  Corporation  of  Poole  (y). 


JU^SWtMWit 


Mr.  T\oiss  and  Mr.  Wray,  for  the  Attorney-General,  ar- 
gued in  support  of  the  legacies,  and  claimed  them  as  given 
for  charitable  purposes :  they  cited  Baylis  and  Church  v. 
Attorney-General (z\  Jones  v.  WiUiams{aa\  Attorney-Ge- 
neral V.  Broum  (W),  Attorney-General  v.  Syderfin  (cc),  At- 


(tf)  3  Swans.  585. 
(6)  9Ves.309;S.C.10VM. 
527,  536. 

(c)  1  Atk.  620. 
(</)  2  V.  &  B.  294. 
{e)  1  Cha.  Ca.  198. 
(/)  9  Ves.  319. 
(^)  3V.ftB.2. 
(A)  Ainbl.661. 
(t)  1  Keen,  58. 
(*)  2  VeB.jun.357. 
(0  1  Dru.  &  War.  501. 
(m)2Myl.&K.  149. 
(n)  1  Atk.  465. 


(0)  8  Vet.  143. 
(p)  5  Sun.  22. 
{q)  14  Ve».  370. 
(r)  5  Ves.  207. 

(1)  4Madd.41l. 
(t)  9  Ves.  233. 

(ti)  5  &6  Will. 4,0.76. 
\x)  2  My].  &  Cr.  613. 
(y)  4  Myl.  &  Cr.  17. 
(a)  2  Atk.  239. 
(oa)  Amb.  651. 
{bb)  1  Swani.  265. 
(cc)  7  Ves.  43,  n. 
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1843.         tomey-  General  v.  Heelis^a),  Tmonky  y.  BedweO(b),  Tnu^ 
Thb  Mayor    *^**  of  the  British  Mtueum  v.  White  {c). 

A1.OBBMKN,  h. 

6m>ucbstbk  The  SoUcUor-Generali  Mr,  Tinneyj  Mr.  ^.  Kelfyy  Mr. 
Wood.  fValher,  Mr.  BomUfy,  Mr.  HodgeoUy  Mr.  Jaineff  Parker^ 
and  Mr.  JoIUffe,  for  the  several  Defendants,  in  support  of 
the  grounds  of  defence  stated  by  their  answers,  cited 
many  of  the  authorities  mentioned  in  the  preceding  ar- 
guments, and  cited  also  StMs  y.  Sargan  (d),  MiUs  v. 
Farmer  (e),  Moggridge  y.  JTutckwell  (/),  DashuHHfd  v. 
Peyton  (g),  Adams  v.  Adams  (A),  JTuigr  y.  Denisan  (t), 
SA«%  V.  Bryer  (A),  jBrwiw  v.  Feoff  (/),  »%A^  v.  %- 
veff  (m),  James  v.  ^flen  (n),  Leonard  y.  Leonard  (o), 
fVheekry.  Sheer(p),  Jarman  on  Wills,  VoL  1,  p.  464. 


Argumeni, 


Ju  gment.  Vice-Chancellob  : — After  stating  the  parties  to,  and 
the  subject  of,,  the  suit,  and  the  words  of  tiie  three 
testamentary  papers: — 

By  the  statements  in  the  bill,  and  the  admissions  in  tiie 
answers,  it  appears  that  the  three  papers  have  been  ad- 
mitted to  probate,  and  no  other.  The  papers  A.  and  B. 
are  material  only  to  be  mentioned  in  this  case,  on  the 
ground  that  they  throw  no  light  whatever  upon  tiiat  part 
of  the  third  paper, — ^the  codicil,  dated  July,  1835,  under 
which  the  Plaintiffs  claim.  This  codidl  refers  to  a  former 
codicil  which  is  not  forthcoming.  It  is  not  produced, 
nor  is  its  absence  in  any  way  accounted  for,  or  at- 

(a)  2  S.  &  S.  67.  (A)  1  Hare,  537. 

(6)  6  Vm.  194.  (i)  1  V.  &  R  272. 

(c)  2  S.  &  S.  595.  (k)  Jacob,  207. 

(d)  2  Keen.  255  ;  S.  C.  3  My].  (/}  7  Ves.  50,  n. 
&  C.  507.  (m)  2  Vent  56. 

(e)  1  Mer.  55,  99.  (n)  3  Mer.  17. 

(/)  7  Ves.  36.  (0)  2  Ba.  &  Be.  \^2. 

ig)  18  Ves.  27,  41.  (p)  1  Mer.  72, 11. 
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tempted  to  be  aooounted  for  in  the  bilL     The  bill        i84d. 
amply  states  the  existence  and  probate  of  the  three   thb  Mayor 
papers  I  have  read,  and  prays  payment  of  the  legades  Aldbrmbn,* 
of  140,0002.  and  60,0002.  therein  mentioned,  upon  the    GLODcsgrsR 
construction  of  the  language  of  the  third  and  last  of       wood. 
these  papeis.  j^;^;^ 

The  three  Defendants,  the  executors,  have  filed  sepa- 
rate answers.  Sir  Matthew  Wood,  by  his  answer,  states 
his  belief  that  no  such  codidl  as  that  which  is  referred 
to  in  the  codicil  of  July,  1835,  ever  existed,  and  that 
the  codicil  of  July,  1835,  itself,  notwithstanding  it  has 
been  admitted  to  probate,  is  a  fbi^ry,  and  not  the 
genuine  act  of  the  testator.  It  is  admitted,  however, 
on  his  part,  and  properly  admitted,  that  this  Court, 
for  the  purposes  of  the  present  suit,  must  treat  the 
codidl  of  July,  1835,  as  the  testamentary  act  of  the 
testator.  And  he  rests  his  defence  to  the  Plaintiffs' 
elium  upon  this  single  ground, — ^tiiat,  if  the  testator  ever 
gave  any  such  l^ades  as  the  Plaintiffs  claim,  the  pur- 
pose for  which  such  l^acies  were  ^ven  is  not  and 
cannot  be  ascertained,  and  that  the  same  are,  therefore, 
wholly  void,  and  no  one  can  claim  to  be  entitied  thereto. 
The  answer  of  the  Defendant  Jacob  Osborne  is  in  sub- 
stance the  same  as  that  of  Sir  Matthew  Wood, 

The  Defendant  John  Surman  Surman,  by  his  answer, 
also  insists  that  the  legades  are  void  for  uncertainty,  for 
the  same  reasons  as  are  relied  upon  by  the  other  De- 
fendants; and  he  makes  another  point:  he  insists  that 
if  a  certain  construction  can  be  given  to  the  codicil  of 
July,  1835,  yet  the  legacy  of  140,000/.  must  be  deemed 
to  be  revoked  by  the  revocation  of  the  alleged  codicil 
referred  to  in  the  paper  writing  of  July,  1835,  by  the 
testator,  in  his  lifetime;  which  last-mentioned  revoca- 
tion (he  insists)  must  be  presumed  from  the  circumstance 
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1843.        of  such  alleged  codicil  not  having  been  diicovered  since 
Turn  Mayob,    ^o  death  of  the  testator. 

Aldb&mbn,  tc 
BuBGBssBs  or 

GX.0UCB8TBB       Tho  Attomej-Genenil  has  filed  a  merely  formal  an- 
Wood.         swer. 


Judgment, 


The  defence  founded  upon  the  supposed  revocation  of 
the  codicil  referred  to  in  the  paper  of  July^  1836,  was 
relied  upon  in  argument  by  the  counsel  for  each  of  the 
defendants;  and  it  was  further  insbted  in  argument  that 
if  the  legacy  of  140»000/.  was  revoked  in  the  way  sug- 
gested^ the  legacy  of  6O9OOOA  must  fail  also, — ^the  argu- 
ment being,  that,  upon  the  true  construction  of  the 
codicil  of  July,  1835,  the  purpose  for  which  the  legacy 
of  60|000/«  was  given  was  the  same  as  that  for  which 
140,0001  was  given, — that,  by  the  revocation  of  the 
legacy  of  the  140,000/1,  the  purpose  for  which  it  was 
given  was  necessarily  revoked,  and  that  the  purpose  for 
which  the  legacy  of  60,000il  was  given  was  thereby 
revoked  alsa 

In  considering  the  arguments  which  were  addressed 
to  me,  I  am  not  opposing  myself  to  any  argument  which 
was  ui^ed  on  the  part  of  the  Plaintiffs  when  I  say  that, 
for  the  purpose  of  determining  whether  the  Plaintiffs 
have  made  out  a  prim&  facie  case  for  the  decree  they 
ask,  I  am  bound  wholly  to  exdude  from  my  considera- 
tion the  litigation  in  another  Court  which  preceded  the 
admission  to  probate  of  the  three  documents  that  have 
finally  been  established  as  constituting  the  last  will  of 
the  testator.  In  saying  this,  I  do  not  mean  to  intimate 
any  opinion  upon  the  question  whether  the  admission  of 
the  codicil  of  July,  1835,  to  probate,  must  absolutely 
and  in  every  imaginable  case  have  precluded  a  court  of 
construction  from  adverting  to  the  drcumstances  under 
which  the  codicil  therein  referred  to  may  have  disap- 
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pearedt  if  thoee  drcumstttnoeB  had  been  pleaded  and        lais. 
brought  before  it;  nor  do  I  mean  to  decide,  that»  if  the   xh«  Matoe 
PlaintifBt  should,  upon  the  true  conBtruction  of  the  Aldbsmbn,  & 

BuROMSst  or 
codioil  of  July,  1835,  have  made  out  a  prim&  &cie  ease    Oi^ucmtul 

for  the  decree  they  ask,  and  it  should  become  my  duty       wood. 


to  consider  the  question  of  implied  revooation  (relied 
upon  in  SurmatCs  answer), — it  might  not  be  proper, 
before  giving  effect  to  that  part  of  the  defence,  to  in- 
quire into  the  circumstances  under  which  the  document 
so  referred  to  is  not  forthcoming,  I  mean  only  to  say 
thaty  in  considering  whether  the  Plaintiffs  have  made  a 
primA  fame  case,  I  hold  myself  bound  upon  these  pleadings 
to  consider  the  Plaintiffs  as  admitting  that  no  circum- 
stances are  known  respecting  the  missing  codicil^  or,  if 
known,  that  there  are  no  drcumstances  proper  to  be  ad- 
duced for  the  purpose  of  affecting,  by  legal  presumptions 
or  otherwise,  the  construction  and  effect  of  the  papers 
which  are  before  me. 

I  think  it  right  also  to  observe,  with  reference  to 
eome  observations  which  were  made  at  the  bar,  that  I 
must  consider  this  case  as  wholly  unaffected  by  the  cir- 
cumstance that  the  executors  of  the  testator  are  also  his 
residuary  legatees.  By  a  rule  of  this  Court,  not  in  ac- 
cordance with  its  practice  in  some  other  cases,  the  pro- 
tection of  the  interests  of  residuary  legatees,  against  the 
claims  of  pecuniary  and  spedfic  legatees,  devolves 
wholly  upon  the  personal  representatives  of  the  testator ; 
the  residuary  legatees  not  being  parties  upon  the  re^ 
cord.  li^  therefore,  the  residuary  legatees  in  this  case 
had  been  other  persons  than  the  executors^  it  would 
have  been  the  bounden  duty  of  the  executors,  on  behalf 
of  those  other  persons,  to  have  urged  against  the  Plain- 
iiSa!  claim  every  argument  which  was  necessary  to  a  fair 
trial  of  that  claim,  and  to  insure  the  correct  judgment 
of  the  Court  upon  it    And  if,  in  such  a  case,  it  would 
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1843.  have  been  the  duty  of  the  executors  to  defend  their  tea- 
Thb  Mayor  tutor's  estate  against  the  Plaintiffs'  claim,  I  cannot  pos- 
AJ.DBRMBN,  &  gibiy  hold  that  their  conduct  is  open  to  impeachment  or 

BUROBSSBS  OF  ,  , 

Oloucbstkr    observation,  only  because,  being  themselves  the   re- 
WooD.        siduary  legatees  of  the  testator,  they  have  adopted  a 
j^:^!^.     lite  course  of  argument. 

Taking  these  two  propositions  as  a  basis  upon  which 
my  judgment  in  this  case  should  be  founded,  I  shall 
proceed  to  state  the  grounds  upon  which  I  have,  cer^ 
tainly  with  very  great  regret,  come  to  the  conclusion, 
that  the  testamentary  papers  of  the  late  Mr.  James 
Wood,  now  before  me,  do  not  enable  me,  with  judicial 
certainty,  to  know  and  declare  what  the  intentions  of 
the  testator  were  respecting  the  legacies  in  question. 

In  order  that  the  precise  ground  of  the  conclusion  to 
which  I  have  come  may  be  understood,  I  shall  first  con- 
sider the  Plaintiffs'  claim  to  the  60,000/. ;  and  shall  do  so 
in  the  first  instance  upon  the  assumption  that  the 
Plaintiffs  are  private  individuals,  and  not  a  municipal 
corporation. 

The  first  question,  then,  which  in  this  view  of  the 
case  naturally  arises  is,  whether,  if  a  testator  should  by  a 
codicil  bequeath  a  legacy  to  an  individual,  **  for  the  same 
purpose  as  he  had  before  named,"  and  it  should  not  ap- 
pear when  or  by  what  means  the  purpose  was  declared, 
or  what  the  purpo^  was,  this  Court  could  decree  pay- 
ment of  the  legacy  to  the  individual  named  for  his  own 
absolute  use  and  benefit,  fi>r  such  would  necessarily 
be  the  decree  of  the  Court  if  made  in  the  Plaintiffit' 
favour. 

Now,  I  do  not  deny  that  a  legacy  to  an  individual ''  for 
a  purpose"  is  consistent  with  his  taking  that  legacy  for 
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Gloucsbtbr 

Wood. 

Judgment, 


his  own  use  and  benefit     A  legacy  for  the  purpose  of        1843. 
advancing  an  individual  in  life,  for  the  purpose  of  en*  .j.^^  Mator 
abling  him  the  better  to  maintiain  and  educate  his  family^  Aldbbm bn,  & 
or  for  any  other  purpose  simply  beneficial  to  the  party 
named,  are  familiar  cases  illustrating  this  proposition: 
Benson  v.  Whittam{ay     In  a  late  case  before  myself^  I 
had  occasion  to  apply  that  principle  (Jtiy   It  cannot^  how-* 
ever,  be  denied  that,  the  same  expression  is, — ^to  say  the 
least, — equally  consistent  with  the  supposition  that  the 
purpose  may  have  been  a  trust  for  some  other  than  the 
individual  named  as  a  l^atee  in  the  will.     I  cannot,  in- 
deed, refuse  the  Defendants  the  expression  of  my  con- 
currence in  the  observation,  that  a  legacy  to  an  indivi- 
dual *^  for  a  purpose," — contained,  or  to  be  contained,  in 
some  other  instrument  not  produced  or  accounted  for, — 
is  a  form  of  expression  far  more  consistent  with  the  sup- 
pomtion  that  a  trust  was  intended,  than  that  the  inten- 
tion was  merely  to  benefit  the  legatee  named, — an  obser- 
vation in  some  degree  strengthened  in  the  present  case 
by  the  circumstance  that  the  codicil  of  July,  1835,  con- 
tains numerous  legacies  to  individuals  named,  without 
any  direct  impression  of  a  purpose  for  which  any  of  them 
is  ^ven.     It  is  not  necessary,  however,  that  I  should 
found  my  conclusion  upon  either  of  the  points  I  have 
last  adverted  to.     The  testator  has  given  a  legacy  of 
60,000/.,  in  his  own  language,  **  for  a  purpose^'  not  con- 
tained in  the  paper  giving  the  legacy,  but  said  to  have 
been  expressed  elsewhere ;  and  the  Court,  either  by  the 
act  of  the  testator,  or  of  some  other  person,  or  by  acci- 
dent unexplained,  is  prevented  from  knowing  what  that 
purpose  was.   The  language  is,  at  the  least,  equally  con- 
sistent with  either  of  two  intentions.     In  such  a  case  I 
am  clear  that  the  ordinary  rules  of  construction  acted 
upon  in  courts  of  justice  oblige  me  to  declare  that  the 


(a)  5  Sim.  22. 


(&)  See  Tkorpe  v.  Oweny  2  Hare,  607. 
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1843.  aooertaanty  which  exiata  as  to  the  teatator'a  intention  ia 

Tbb  Matob,  ^^^  ^  ^  prevent  a  court  of  conatrootion  firom  aajing 

ALDaftMsir,ft  ^i^i  ^^f^  intention  waa»  unleaa  there  be  aome  rule  of 


Qlooobbtbb    law,  which;  in  a  oaae  ao  drcumatanoed^  raiaea  a  preaump* 
Wood.       tion  in  &Tour  of  one  or  other  of  the  conatnictiona  of 
Judom^t      ^^^  ^®  worda  aire  capable,  or  otherwiae  determinea 
the  right  to  the  legacy. 

Now,  it  waa  aaid  that  in  this  caae  auch  a  rule  of  law 
ejdata,  miaing  a  aufficient  preaumption  in  the  Plaintiffa' 
favour ;  and  casea  of  two  different  dasaea  were  referred  to, 
the  principlea  of  which  it  waa  aaid  cleared  the  caae  of  that 
uncertunty  which,  upon  the  worda  of  the  codicil  alone, 
muat,  I  think,  be  admitted  to  affect  it.  The  principle 
referred  to  upon  the  authority  of  one  daaa  of  caaea  waa 
thia:  that  a  court  of  conatruction  ia  never  to  preaume  a 
truat.  In  aupport  of  this  propoaition  the  caae  of  Cook 
V.  Fountain  (a)  waa  cited.  The  caaea  next  relied  upon 
were  thoae  in  which  the  Court  haa  had  to  conaider  the 
effect  of  precatory  worda  in  a  will,  in  which  caaea  it  ia 
undoubtedly  true,  that,  if  there  be  uncertainty  aa  to  the 
peraon  in  whoae  favour  the  recommendation  ia  expreaaed, 
or  in  the  amount  of  intereat  that  person  ia  to  take,  the 
legatee  may  claim  the  whole  for  his  own  benefit 

Upon  the  caaea  I  have  referred  to,  the  Plaintiffa 
founded  the  general  propoaition,  that  if  a  will  containa 
an  aba(dute  gift  to  an  individual,  that  individual  muat 
take  for  his  own  benefit,  unleaa  by  other  parta  of  the 
will  that  absolute  gift  ia  with  certabty  reduced  to  a 
trust  Now,  after  repeated  consideration  of  thia  caae,  it 
appears  to  me,  aa  it  did  during 'the  argument,  that  the 
caaea  referred  to  have  no  application  to  a  caae  like  that 
before  me.    Those  caaes  auppose  the  whole  intention  of 

(a)  3  Swans.  585,  591. 
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Judgmtnt. 


the  testator,  so  far  aa  he  has  oomiuitted  it  to  writing*  to  1848. 
be  before  the  Court.  In  such  cases  it  may  be  right  (in  thbMayob 
the  first  class  referred  to)  to  hold  that  a  gift  in  one  part  Aldbrmkn,  & 
of  a  will  to  an  indiyidual>  in  terms  which,  if  uncontrolled  glouckstbr 
by  the'context,  would  give  him  an  absolute  interest,  shall  Wooo. 
not  be  reduced  to  a  trust  by  equivocal  expressions  in 
another  part  of  the  will.  And  (in  cases  of  the  second 
daw)  it  may  be  a  sound  role  of  law  that  a  gift  which, 
if  uncontrolled  by  the  context,  would  give  an  absolute 
interest,  shall  not  be  reduced  to  a  trust  by  a  mere  recom* 
mendation  to  the  legatee  to  (piye  an  unasoertfuned  part 
of  the  legacy  to  an  individual,  or  any  part  of  the  l^;acy 
to  an  unascertained  object.  But  I  confess  my  inability 
to  apply  the  reasoning  upon  which  those  cases  are  founded 
to  a  ease  like  the  present,  in  which  the  difficulty  arises 
from  this:  that  the  Court  has  not  the  expressions  of  the 
testator  before  it  for  its  guidance.  I  cannot  accede  to 
the  proposition  which  was  uiged  upon  me,  that  because, 
in  both  classes  of  cases  referred  to,  uncertfdnty  (in  a 
sense)  is  the  foundation  of  the  judgment  of  the  Court  in 
favour  of  Ihe  l^pitee,  excluding  trusty — it  is  immaterial 
what  the  cause  of  uncertainty  in  any  other  case  may  be. 
The  testator  teUs  me,  in  the  third  codicil,  that  hia  as* 
cerUdned  intentions  are  declared  in  another  place:  those 
ascertained  intentions  are  not  before  me ;  and  the  Flain- 
tifTs'  argument  requires  me  to  believe  that,  if  those  in* 
tentions  were  brought  before  me,  the  case  would  neces^ 
sarily  fall  within  one  or  other  of  the  cases  I  have  men- 
tioned. Taking  this,  then,  as  the  case  of  a  legacy  to  an 
individual,  I  am  satisfied  I  should  be  making  and  not 
expounding  a  will,  if  I  were  to  give  the  Plaintifis  the 
decree  they  ask,  so  far  as  the  60,000/.  is  concerned- 


Then  does  the  curcumstance  that  the  legatee  is  a 
municipal  corporation  make  any  difierence  with  respect 
to  the  60,000/.  ?    The  argument  for  the  Pl^ntifis  upon 
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1843.  this  part  of  the  caseiiras  (in  substance),  that  the  legacy 
ThTmayor  ^  ^^^  corporation  must  have  been : — ^first, — ^upon  a  chari- 
Aldsrhbn,  &  table  trust,— H)r  secondly,  for  the  use  and  benefit  of  the 

BuRosasss  OV  .  ,  .    „  n  .  • 

Gloucbstbr    corporation, — or  thirdly,  upon  trust  for  some  private  m- 
Wood.         dividual. 


Judgment. 


If  the  first  were  the  right  hypothesis,  no  uncertwity 
in  the  object  of  the  charity  would  prevent  the  Court 
from  giving  effect  to  the  legacy.  Then,  with  respect  to 
the  second  supposition,  it  was  sud  that,  as  the  late  statute, 
5  &  6  WilL  4,  c.  67,  (commonly  called  the  Municipal 
Corporation  Act),  had  subjected  all  property,  held  by 
corporations  for  their  own  benefit,  to  general  public  pur- 
poses, the  legacy  must  be  held  by  the  corporation  for 
some  charitable  use ;  and,  therefore,  that  the  l^acy  would 
take  effect,  unless  the  supposition  that  it  was  given  to 
the  corporation  of  Gloucester  as  trustees  for  some  pri- 
vate individual  were  admissible;  but  this,  it  was  said, 
the  Court  would  not  presume.  I  certainly  do  not  mean 
to  say  that  I  think  it  otherwise  than  highly  improbable 
that  this  legacy  should  have  been  given  to  the  corpora- 
tion of  Gloucester  as  trustees  for  a  private  individual 
Morally  speaking,  I  can  scarcely  bring  myself  to  doubt 
but  that  the  legacy  was  ^ven  for  some  charity  in  terms, 
or  for  some  corporate  purpose.  But,  unless  the  supposi- 
tion that  the  Plaintiflk  were  trustees  for  a  private  indivi- 
dual be  so  improbable  as  to  raise  a  legal  presumption 
ftgainst  it,  in  a  case  like  the  present,  I  am  not  at  liberty 
to  reject  the  supposition  that  such  may  have  been  the 
purpose  which  the  testator  tells  me  he  had  before  named. 
I  do  not  presume  that  the  legacy  was  given  to  the  cor- 
poration as  trustees  for  an  individual;  but  I  do  not  ven- 
ture, as  matter  of  law,  to  presume  against  such  a  case. 
The  absence  of  the  missing  codicil,  therefore,  is  attended 
with  the  same  consequences  in  this,  as  in  the  assumed 
case  of  a  legacy  to  an  individual. 
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Then,  with  respect  to  the  140,000/.,  if,  upon  the  fair         1843. 
construction  of  the  instrument,  I  am  to  understand  that   t,^7^S[7yoh 
this  legacy  was  given  for  the  same  purpose  as  the  Aldermen,  & 

^Ti  t-  i.iTi  1  •         Burgesses  of 

60,000/.,  the  conclusion  which  1  have  stated  respecting    Gloucester 

the  60,000i  will  govern  the  legacy  of  140,000/.  also.  ^ood. 


Now,  upon  the  construction  of  the  codicil  of  July, 
1835,  as  applied  to  the  purpose  or  purposes  for  which 
the  two  legacies  of  140,000/.  and  60,000/.  were  given, 
It  appears  to  me  that  argument  can  really  avail  little  or 
nothing.  The  language  is  simple,  and  the  understanding 
is  at  once  appealed  to  for  its  meaning.  In  the  absence 
of  extrinsic  circumstances  justifying  me  in  raising  a 
presumption  against  the  executors,  (and  this,  for  the 
reasons  already  stated,  I  do  not  think  myself  at  liberty 
to  do),  I  think  it  impossible  for  any  unprejudiced  mind— 
and  it  is  without  prejudice  I  am  to  decide  this  case — to 
read  the  codicil,  and  entertain  for  a  moment  the  proposi- 
tion that  the  "purpose  named"  respecting  the  60,000/. 
was  not  contained  in  the  codicil  bequeathing  the 
140,000/.,  or  that  the  same  purpose  did  not  apply  to  both. 
By  the  codicil  of  July,  1835,  60,000/.  more  is  given  to 
the  legatee  named  in  the  former  codicil  upon  the  same 
trusts  as  before  named.  I  cannot  upon  such  words  con- 
clude otherwise  than  that  the  two  sums  were  to  consti- 
tute an  aggregate  fund  applicable  to  one  and  the  same 
purpose. 


Judgment, 


It  was  said  that,  if  I  came  to  this  conclusion,  I  should 
wholly  disappoint  the  intention  of  the  testator.  Tliat 
observation  obviously  takes  for  granted  the  point  in  dis- 
pute. Assuming  the  legacies  not  to  be  revoked,  and 
that  the  codicil  referred  to  is  accidentally  lost,  the  inten- 
tion of  the  testator  wDl  undoubtedly  be  disappointed,  so 
far  as  he  intended  to  dimliiisK  his  residuary  estate  by  the 
amount  of  the  legacies  in  question.     But  no  rule  of  law 

VOL,  III.  L  H.  w. 
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1843.         can  be  better  settled  than  this, — that,  unless  the  l^atee 

TbeMator    ^^^^^^  to  ^  benefited  by  a  particular  bequest  can  be 

Aldermen,  &  ascertained,  the  mere  intention  that  the  redduaiy  legatees 

G1.0UCBSTEE    of  a  testator  should  not  take  will  be  inoperative.    The 

Wood.        whole  doctrine  of  lapsed  legades  assumes  that  the  inte- 

j^  rests  of  residuary  l^atees  are  abridged  only  in  favour  of 

particular  l^atees,  and  if  the  particular  legacies  fail, 

the  residuary  l^atees  take  the  whole. 

Many  cases  were  cited  during  the  argument,  and  if 
my  decision  was  opposed  to  the  principle  of  those  cases, 
it  would  have  been  my  duty  to  have  gone  through  and 
reconciled  (if  I  could)  my  decision  with  the  obligation  I 
am  under  to  follow  established  authorities.  But  my 
decision  does  not  impugn  any  of  the  cases  which  have 
been  cited.  With  the  exception  of  one  or  two,  which  I 
am  about  to  refer  to,  I  recognize  the  authority  of  the 
cases  wliich  were  mentioned,  and  the  principles  which 
those  cases  establish.  My  judgment  in  this  case  pro- 
ceeds upon  the  ground  that  the  principles  established 
by  those  cases  do  not  apply  to  the  case  before  me. 

There  were  two  cases  cited  upon  which  only  I  pro- 
pose to  make  any  observation.  The  first  is  the  case  of 
Martin  v.  Douch  arid  Overton  (a). 


(a)  Cases  in  Chan.  198  (23  Car.  the  defendants  being  his  execu- 

2) — *' One  fof/er  deviseth  to  the  ton:  and  whether  the  plaintiff 

plaintiff  in  these  words :   Item,  should  have  the  40/.,  was  the 

I  give  to  my  cousin  ThomatMar-  question.      The  Master  of  the 

tin,  clerk,  late  minister  of  ^ot/^A-  Rolls  (Sir  ffarbottle  GrimsUme) 

/ofi,  in  Northamptonshire  f  and  liv-  was  of  opinion  the  plain  tiff  should 

ing  thereabouts.    I  do  order  40^.  have  the  40/.,  for  that  the  testator 

to  be  paid  him,  to  be  disposed  of  did  not  intend  it  should  come  to 

for  certain  uses  which  I  shall  in  his  executors,  but  had  by  his  will 

a  private  note  acquaint  him  with ;  given  it  away  from  them,  and  he 

and  gave  him  no  note  or  direction  decreed  the  defendants  to  pay  the 

how  to  dispose  of  it,  but  died;  40/.  to  the  plaintiff." 
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The  statement  of  the  facts  in  that  case  certainly        i84d. 
brings  it  extremely  near  to  the  present  case ;  and  if  the   xhe  Mayor 
reason  for  the  judgment  had  not  been  given,  the  case,  as  Aldermen,  & 
reported,  would  undoubtedly  have  stood  as  a  very  strong   Gloucester 
authority  for  the  plaintiff's  claim ;  but  it  is  impossible        Wood. 
to  admit  the  reasoning  which  is  found  in  the  judgment,     j^^dgment. 
The  ground  of  the  judgment  of  the  Master  of  the  Rolls 
is,  that  the  plaintiff  shall  take,  only  because  it  was  in- 
tended the  executors  should  not  take.     Now,  I  appre- 
hend the  rule  of  law  is  perfectly  settled,  that  the  in- 
tention to  take  property  away  from  executors  or  from 
residuary  legatees  is  unaviuling,  unless  there  is  some 
person  certain  who  can  claim  the  legacy.     As  this 
was  given  to  a  party  for  purposes  which  cannot  be 
ascertained,  the  mere  circmnstance  that  there  was  an 
intention  to  take  it  away  from  the  executors  is   one 
which,  according  to  the  cases,  would  not  at  this  day 
prevaiL 

The  other  case  is  Baylis  and  Church  v.  Tlie  Attorney^ 
General  {a),     A  sum  was  ^ven  to  the  ward  of  Bread 

Street,  "  according  to  Mr-  ,  his  will."     On  a  bill 

brought  by  the  aldermen  and  principal  inhabitants  of 
the  ward  to  liave  the  directions  of  the  Coiui;  for  the 
application  of  this  charity,  the  Attorney^  General  was 
made  a  defendant,  and  Lord  Hardwicke  said,  ^^  Though 
the  aldermen  and  inhabitants  of  a  ward  are  not,  in  point 
of  law,  a  corporation,  yet  as  they  have  made  the  Attar'- 
ney^Oeneral  a  party  in  order  to  support  and  sustdn  the 
charity,  I  can  make  a  decree  that  the  money  may  from 
time  to  time  be  disposed  of  in  such  charities  as  the 
aldermen  for  the  time  being  and  the  principal  inhabit- 
ants shall  think  the  most  beneficial  to  the  ward."  This 
case,  as  I  understand  it,  was  cited  in  support  of  the  pro- 

(a)  2  Alk.  239. 
l2 
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1843.  position,  that  because  the  legacy  was  to  a  corporation, 
The  Ma  tor  therefore  the  Court  was  to  assume  that  it  was  given  for 
Aldermen,  &    a  charitable  purpose.     Now,  it  is  remarkable  that  Lord 

BUBGES8ES  OF  ^        '^  . 

Gloucbster  Hardwicke  here  expressly  says,  that  the  parties  who 
Wood.  "^ove  Suing  were  not  themselves  a  corporation :  unques- 
/  din  t  tionably,  the  ward  of  Bread  Street  is  no  corporation. 
It  was  not,  therefore,  the  case  of  a  legacy  to  a  corpora- 
tion :  it  was  a  gifl,  as  I  should  understand  it,  to  the 
inhabitants  of  the  ward.  The  question  would  be 
whether  that  was  a  charity  or  not, — if  a  charity,  then 
the  question  was  whether  the  alderman  and  the  inhabit- 
ants of  the  ward,  not  being  a  coi'poration,  could  sue  to 
recover  it.  Lord  Hardwicke  thought  there  was  a  doubt, 
but  the  Attorney"  General  being  a  party,  he  had  no  hesi- 
tation in  making  a  decree  to  give  it  to  charity. 

For  the  reasons  which  I  have  stated,  I  have,  with 
very  great  regret,  come  to  the  conclusion  that  this  bill 
must  be  dismissed,  but  certainly  without  costs. 

Reasons  for  not  There  is  one  other  point  to  which  my  attention  was 
dlsmisfia ofthe  directed,  and  which  I  have  very  anxiously  considered : 
bill  to  be  with-   j  ^j^g  asked  if  I  came  to  the  conclusion  that  the  Plidn- 

out  prejudice  to 

mother  suit,  tiffs'  claim  could  not  be  established  upon  this  record  to 
dismiss  the  bill  without  prejudice  to  the  right  of  the 
Plaintiffs'  to  file  a  new  bill.  It  certainly  is  a  great  satis- 
faction to  me  to  consider  that  any  conclusion  I  can  come 
to  upon  that  point  will  be  of  little  practical  moment ;  for, 
on  a  question  of  such  magnitude,  it  is  impossible  that 
the  decision  of  one  Court  can  satisfy  either  party ;  but  I 
have,  afler  much  consideration,  come  to  the  conclusion 
that  I  ought  not  to  insert  that  reservation.  The  bill  was 
filed  after  the  lengthened  discussion  in  the  Ecclesiastical 
Court,  and  after  the  decision  in  the  Privy  Council. 
The  parties  had,  therefore,  before  them  every  fact  which 
could  be  necessary  to  guide  their  judgment,  and  the  bill 
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was  filed  under  the  advice  of  the  most  able  and  expe-         i843. 
rienced  counsel.     The  conclusion  to  which  they  came    thb  Mayor 
(and  I  am  very  far  from  thinkings  that  it  was  not  a  Aldbrmek,  & 

,  ,  BURGBSSSS  OF 

sound  exercise  of  their  judgment)  was,  that  thcv  should    GLoucKSTsa 
put  their  case  simply  upon  the  construction  of  the  papers,        wood. 
without  going  into  any  collateral  matters.     That  con-         "j 
elusion  having  been  come  to,  upon  a  fiill  view  of  every 
fact  which  the  parties  now  know,  I  must  consider  that 
they  have  consented  to  rest  their  litigation  upon  that 
state  of  circumstances,  and  therefore  that  the  order  dis- 
missing the  bill  ought  to  be  made  in  an  unqualified 
form. 


Mr.  Ttoiu  and  Mr.  fFray  asked  for  costs  on  behalf  The  Auorney- 

of  the  Attarney-GeneraL  jng  j^  eapport 

of  B  bill  for  B 

legacy, — the 

bill  being  dia- 

Vice-ChanCELLOR  ;—  miaaed,— held 

not  entitled  to 

There  are  two  questions, — ^whether  you  can  have  the  coste. 
costs  out  of  the  estate,  or  whether  against  the  Plaintiffs. 
Oat  of  the  estate  I  cannot  give  them.  I  know  that  in 
some  very  strong  cases  the  Court  have  given  costs  out  of 
the  estate,  where  the  bill  has  been  dismissed,  but  that  has 
been  upon  the  ground  that  the  suit  was  for  the  benefit 
of  the  estate.  It  was  oflen  argued  before  Lard  Coitenr 
hams  and  I  know  that  he  was  very  reluctant  to  extend 
that  rule;  and  this  does  not  appear  to  me  a  case  for  it. 
The  only  question  is  whether  the  corporation  of  GloU" 
cester  should  pay  the  costs.  The  Attomet/"  General 
does  not  disclaim,  but  appears,  and  has  the  benefit  of  the 
suit,  and  supported  in  argument  the  claim  of  the  Plain- 
tiffs. I  must  consider  the  Attorney' General  to  be  a 
party  who  claimed,  and  has  had  the  benefit  of  the  suit ; 
and  that,  having  failed,  he  stands  in  the  same  situation  as 
the  other  claimants.  As  against  him,  therefore,  tlie  bill 
must  be  dismissed  without  costs.     He  is  in  the  same 
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^1843^  situation  as  many  other  parties,  for  whom  the  Lord 

Thb  Mayor,  ChanceUoT  has  lately  observed  it  might  be  proper  that 

BuROBrsBs'op  *^^  legislature  should  make  some  provision  (a);  but  the 

Gloucbstee  Court  cftunot  protect  them  at  the  expense  of  other 

Wood.  Suitors. 


December  Bth, 

^r  dimiittai       The  Plaintiffs  moved,  that  no  part  of  the  stock  stand- 

of  abiUfor  ,  ,.       «    ,  •    .  •  i     « 

a  legacy,  the  mg  to  the  credit  of  the  cause  (consisting,  with  the  ac- 
pSSlf  Btoy  cumuktions,  of  a  sum  of  255,000i  New  3^  per  Cent. 
^'c^^^'T  -Ajmuities)  might  be  paid  out  of  Court  until  further 
ing  an  appeal  order,  and  that  the  dividends  might  from  time  to  time 
of  a  ram  of  'be  laid  out  in  the  purchase  of  like  annuities.  The  mo- 
stood  to  the  ^^^^  ^*®  supported  by  an  affidavit  of  the  solicitor  of  the 
credit  of  the       Plaintiffs,  stating  that  the  Plaintiffs  had  been  advised  by 

cause ;  and  the  -»  &  J 

Court  ordered  counsel  to  appeal  from  the  decree,  and  had  instructed  the 
Plaintiffs  un-  deponent  to  take  the  necessary  proceedings  for  that  pur- 
subm^t  to  an  P^^>  *°^  ^^*  ^^  ^^  intended  to  institute  such  appeal 
order  the  Court  as  soon  as  the  niles  and  practice  of  the  Court  would 

might  there-  .  _  ,  . 

after  make  for  permit,  and  to  prosccutc  the  same  without  any  unneces- 
SSSr  ^^:    Bary  delay  (ft). 

the  transfer  of  -.^^— _ 

the  fund  should 

liberty  to  the  IVIr.  Swanston,  Mr.  Humphry f  and  Mr.  Bailyy  for  the 

Defendants  to  ^,^i*  ^ 
apply  for  such  moUon. 
transfer,  upon 

rfJenS^them.        ^^^'   Tinney,  Mr.  Walker,  Air.  RomUly,   Mr.  James 
Parker,  and  Mr.  Jolliffey  for  the  several  Defendants. 


given  by  them. 


In  such  a 
case,  the  ques- 
tion must  be  considered  as  if  the  appeal  were  by  the  remduary  I^atees  for  payment  of  the 
residue,  notwithstanding  an  appeal  from  the  decree  by  the  particular  legatee. 

It  is  in  the  discretion  of  the  Judge  to  stay  the  execution  of  a  decree,  although  a  case  of 
irreparable  mischief  may  not  be  shewn  to  be  a  necessary  consequence  of  such  execution. 

Consideration  of  the  difference  in  the  effect  of  a  decree  dismissing  a  bill,  as  deciding 
that  the  position  of  the  parties  at  the  institution  of  the  auit,  ought  not  to  be  altered,~-and  a 
decree  directing  an  act  to  be  done  which  would  vary  that  position. 

(a)  In  Appleby  v.  Dtikfj  on  (ft)  It  was  stated  at  the  bar 
affinning  the  decree  as  to  costs,  that  ^e  appeal  was  intended  to 
see  1  Hare.  303.  be  to  the  House  of  Iiords. 
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The  following  cases  were  dted  on  the  question  of  the        i84d. 
stay  of  execution: — Gwynn  v.  Lethbridge  (o),  Huguemn   xhTmatoii 
V.  BaseUy  (i),  Wdldo\.  Caley  (c).  Way  v.  Foy  (d),  Mao  Aldermen,  k 

BVKOBSSES  Of 

naughton  v.  Boehm  (e).   Wood  v.  MUner  (/),  iV^o^  v.    GLotrcESTBR 


Bumand  (y),  WaBum  v.  Ingilby  (A),  Storey  v.  Zorrf 
George  Lennox  (i),  JCin^  of  fij^atn  v.  Machado  (J)y  Suisse 
V.  Zx)r{f  Lowther  (A),  TTloTy^  v.  Mattingley  (/),  and,  on 
the  argument  with  respect  to  the  term,  if  any,  which 
ought  to  be  imposed,  ffotoe  v.  Earl  of  Dartmouth  (m). 


Wood* 
Argument, 


ViCfi-CHANCELLOR : — 

In  an  early  stage  of  this  cause  the  amount  of  the 
legacies  in  question  was  paid  into  Court,  and  invested  ill 
stock  in  the  name  of  the  Accountant-General,  in  trust 
in  this  cause,  to  abide  the  event  of  the  suit.  Some  ob- 
servations were  made  respecting  the  circumstances  under 
which  the  order  for  paying  the  money  into  Court  was 
made;  but  I  think  it  immaterial  to  inquire  whether  the 
money  was,  in  fact,  paid  into  Court  with  the  consent  of 
the  Defendants  or  otherwise;  for  1  have  no  hesitation 
in  saying  that,  in  the  circumstances  of  this  case,  I  should 
have  made  an  order  for  paying  the  money  into  Court 
whether  the  motion  had  been  consented  to  or  not.  Such 
an  order  would  have  been  in  the  regular  course  of  the 
Court  in  like  cases.  At  the  hearing  of  the  cause  I  was 
of  opinion  that  the  Plaintiffs  had  not  established  their 
right  to  the  legacy  they  claimed,  and  I  made  a  decree 


Judgment, 


(o)  14  Ves.  585. 
(6)  15  Ves.  180. 
(c)  16  Ves.  212. 
(J)  18  Ves.  452. 
(e)  IJ.  &  W.  48. 
(/)  IJ.  &  W.  636. 
{g)  2  Russ.  56. 


{h)  1  Myl.  &  K.  61. 
(i)  1  Myl.  &  Cr.  685. 
(i)  1  Myl.  &  K.  85, 11. 
(If)  2  Hare,  438. 
(0  3  Y.  &  Coll.  254. 
(m)  7  Ves.  151— Per  Lord 
Eldon. 
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1843.  dismissing  die  bill,  and^  as  a  consequence  of  that  decree. 
The  Matob,  ^^^^^^^^^  ^^  the  money  which  had  been  paid  into  Court 
Aldebmek,  &  by  the  executors  should  be  returned  to  them. 

BuEOESbEs  or      ^ 
Gloucester 

Wood.  ^^^  Phiintiflb  now  apply  to  me  to  stay  the  execution 


Judgment. 


of  SO  much  of  the  decree  as  directs  the  return  of  the 
money  to  the  executors,  pending  an  appeal  from  my 
decree  to  the  House  of  Lords.  I  have  ^ven  my  best 
consideration  to  the  arguments  which  were  addressed  to 
me,  and  I  am  of  opinion  that  I  ought  to  accede  to  the 
Phdntiffs'  application,  giving  the  Defendants  leave  to 
apply  for  payment  of  the  money  out  of  Court,  in  con- 
formity with  the  decree,  upon  security  being  given  by 
them  to  refund  the  money  in  case  my  decree  should  be 
altered. 

During  the  argument,  I  felt  much  pressed  by  a  con- 
sideration of  \ht  form  and  nature  of  the  decree,  the  ex- 
ecution of  which  the  Plaintiffs  have  asked  me  to  stay. 
The  effect  of  a  decree  dismissing  a  bill  is  to  determine, 
that,  at  the  time  of  the  institution  of  the  suit,  the  relative 
position  of  the  parties  was  such  as  in  equity  it  ought  to 
be,  and  remain ;  and  it  follows  of  course,  where  such 
a  decree  is  made,  that  all  interlocutory  orders  which 
have  been  made  for  the  purpose  only  of  protecting  the 
subject-matter  of  the  suit  pending  the  litigation, — such  as 
an  order  for  the  appointment  of  a  receiver, — an  order  for 
an  injunction, — an  order  for  payment  of  money  into 
Court,  and  other  like  interlocutory  orders  which  in  their 
very  nature  are  provisional,  must  drop,  and  the  parties  in 
the  cause  be  remitted  to  the  situation  in  which  they 
were  before  those  provisional  orders  were  made.  Such, 
at  least,  must  be  the  rule  in  the  absence  of  special 
circumstances  to  control  it :    Walburn  v.  IngiJJby  (a).     A 

(a)  1  My.  &  K.  79. 
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Judgment. 


decree  diBmiflfting  a  bill  is,  therefore,  prim&  facie  leas         i84d. 

favourable  to  an  application  like  that  before  me,  than  rpj""^^ 

the  case  of  a  decree  directing  an  act  to  be  done,  whereby  Aldermen* »  & 

the  relative  position  of  the  parties  at  the  time  of  the  in-  Gloucester 
stitution  of  the  suit  is  to  be  altered     The  order  sus-        xkZ'r.^ 

W  OOD. 

pending  the  operation  of  the  decree  in  such  a  case  leaves 
the  parties  in  statu  quo  at  the  time  the  bill  was  filed.  A 
decree  dismissing  the  bill  in  the  present  case,  and  order- 
ing the  return  of  the  money,  does  the  same  thing.  In 
such  a  case  an  order  suspending  the  execution  of  the 
decree  does,  in  effect,  continue  that  which  the  Court 
by  its  decree  has  decided  to  have  been  an  infringement 
of  the  right  of  the  party. 


In  point  of  form,  therefore,  I  certainly  have  felt  con- 
siderable difficulty  in  acceding  to  the  Plaintiffs'  applica- 
tion. Excluding  the  point  of  form,  and  looking  at  the 
authorities,  nearly  the  whole  of  which  were  noticed  in 
the  late  case  of  Suisse  v.  Lord  Lowther{a)y  I  find  the 
Court  uniformly  treating  the  question  as  one  to  be  go- 
verned by  the  discretion  of  the  Judge.  And  by  those 
cases,  it  appears  that  the  Court  does  not  require  a  case 
of  irreparable  mischief  to  be  made  out  as  a  consequence 
of  the  execution  of  the  decree,  in  order  tiiat  it  may  ap- 
ply its  discretionary  power  in  the  way  here  proposed. 
In  the  cases  of  Nerot  v.  Bumand  (£),  and  Gwynn  v. 
Leihbridge  (c),  the  suggested  inconvenience  was  far 
short  of  being  irreparable.  It  also  appears  that  where 
payment  of  money  is  ordered  by  the  decree,  although 
that  is  not  irreparable,  it  may  require  security  to  be 
given:  Way  v.  Foy  (d),  Pycroft  v.  Chregory  (e),  and 
Haggart  v.   CuUs  (/).     In  Svisse  v.  Lord  Lowtheri  I 


(a)  2  Hare,  439. 
{h)  2  Russ.  56. 
(c)  14  Ves.  585. 


{d)  18  Yes.  452. 

{e)  Not  reported. 
(/)  Not  reported. 
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V. 

Wood. 
Judgment. 


1843.  Stated  the  difficulty  which  I  felt  fix>m  the  aathorities  of 
Th«  Mator  Wdlbum  v.  Inffilby  and  King  of  Spain  v.  Machado;  but 
Aloermev,  &  I  ^ae  relieved  from  the  difficulty  in  that  case  by  the 

BURGBSSBS  OF  ,  -^  / 

Gloccestbr  Lard  ChanceUar  consenting  to  hear  the  appeal  without 
delay.  In  this  case  I  must  dedde  the  question,  and  I 
feel  bound  to  declare  that  I  consider  the  dedsion  of  Lord 
Cotienham,  in  Storey  v.  Lard  George  Lennox  (a),  and 
that  of  the  Lard  Chancellory  in  Lard  Lowther  v.  Suisse^ 
together  with  what  I  know  to  be  the  opinion  of  the 
Judges  of  this  Court,  that,  notwithstanding  the  cases  of 
WaHmm  v.  IngiJby  and  JRSng  of  Spain  v.  Machadoy  it 
is  the  duty  of  the  Court  to  exercise  its  discretion  ac- 
cording to  the  circumstances  of  each  particular  case. 


Then,  ought  I,  in  the  exercise  of  that  discretion  which  I 
assume  to  be  my  guide,  to  accede  to  the  Plaintiffs'  appli- 
cation ?  The  decree,  it  is  true,  merely  remits  the  money 
into  the  hands  of  the  executors  whom  the  testator 
trusted,  and  through  whom  the  Plaintiffs  claim,  and  re- 
stores the  parties  to  the  situation  they  were  in  before  and 
at  the  time  the  bill  was  filed.  But  what  is  the  effect  of 
the  decree  in  a  suit  like  this.  The  executors  in  a  suit 
for  payment  of  a  legacy  represent  the  residuary  legatee. 
A  decree  for  the  payment  of  the  legacy  would  have 
bound  the  residuary  legatees.  Is  not,  then,  the  decree  in 
this  suit  virtually  a  decree  in  favour  of  the  residuary 
legatees  ?  Is  it  not  in  effect  authorizing  a  distribution 
of  the  estate  upon  the  footing  of  the  decree;  and  upon 
that  principle  the  Court  in  some  cases  has  ^vcn  a  party, 
whose  bill  was  dismissed  on  the  ground  of  want  of  title, 
his  costs  out  of  the  estate  in  which  he  unsuccessfully  en- 
deavoured to  establish  an  interest.  Must  I  not,  then, 
consider  the  question  before  me  in  the  same  way  as  if 
the  Plaintiffs  in  this  suit  were  residuary  legatees,  or  their 


(o)  1  Myl.  &  Cr.  685. 
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P. 

Wood. 
Judgment, 


representatiTes  asking  payment  of  the  whole  residue,  not-  1843. 
withstanding  an  appeal  from  a  decree  deciding  against  a  «^  .:  ' 
claim  for  a  legacy  of  200,000iL  Ought  I,  in  such  a  Aldsrmbn,  & 
case^  to  distribute  the  money  amongst  such  of  the  resi-  Gloucsstbr 
duary  legatees  as  are  living,  and  the  representatives  of 
such  of  them  as  are  dead;  leaving  it  to  the  particular 
legatee,  if  successful  on  appeal,  to  pursue  the  money  as 
he  best  can  in  the  various  channels  in  which  it  may  have 
been  dispersed.  This  I  think  is  the  real  question  I  am 
boimd  to  consider,  and  that  the  form  of  the  suit  ought 
not  to  affect  it.  If  the  executors,  receiving  the  money 
out  of  court,  would  not  distribute  it,  they  are  not 
afiected  by  the  order  I  propose  to  make.  Kthey  would 
distribute  it  upon  the  footing  of  my  decree  dismissing 
the  bill,  the  inconveniences  I  have  pointed  out  all  present 
themselves;  and  in  considering  the  importance  to  be 
attached  to  those  inconveniences,  it  is  impossible  not  to 
admit  that  the  amount  of  the  stake,  and  the  mode  of  its 
distribution,  according  to  existing  circumstances,  are 
most  material.  I  have  asked  myself  this  question, — If 
property  were  actually  distributed  amongst  the  two  sur- 
viving executors,  and  the  parties  interested  in  the  estates 
of  the  two  deceased  executors,  and  if  I  were  myself 
plaintiff  in  the  cause,  would  not  the  fact  of  that  distri- 
bution amongst  persons  not  parties  in  this  cause — in- 
volving the  necessity  of  new  suits  and  proceedings  against 
them — alone  render  the  question  doubtful  whether  the 
appeal  was  worth  pursuing  ?  Not  meaning,  therefore,  to 
intimate  an  opinion  that  a  decree,  directing  the  payment 
of  money,  ought,  upon  light  grounds  to  be  stayed, 
with  or  without  security  being  given  by  the  payee,  I 
think  a  sum  exceeding  200,000/.,  part  of  a  testator's 
estate,  ought  not  in  this  case  to  be  distributed  between 
the  several  executors  and  representatives  of  the  deceased 
executors,  pending  an  appeal,  however  confident  I  may 
feel  in  the  conclusion  to  which  I  came. 
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1843.  It  is  undoubtedly  true  that  inconvenienoee  arise  on 

Thk  Matob,  ^^  sides:  that  is  always  the  case  where  the  Court  im- 
Aldkbmen.  &  pounds  money,  and  orders  it -to  be  hud  out  in  the  pur- 
Gloucbstbr  chase  of  Consols.  The  Consols  may  fall  in  price,  and 
a  great  loss  be  sustained  by  the  party  eventuaUy  entitled 
to  the  tandf  and  he  also  may  be  a  loser  in  the  amount  of 
interest  to  be  derived  from  the  fund:  that,  however,  is 
an  inconvenience  which  the  Court  considers  as  unavoid- 
able: it  treats  the  Consols  as  being,  in  fact,  a  fixed  and 
not  a  fluctuating  fimd.  But  I  think  that  the  Court  may 
properly  require  the  Plaintifls  to  submit  to  such  order  as 
the  Court  may  hereafter  make  respecting  the  payment 
of  interest  and  costs,  in  consequence  of  the  retention  of 
the  fund  under  the  order  to  be  made  on  this  motion. 
The  Defendants  must  have  liberty  to  apply  for  transfer 
of  the  fund,  upon  security,  and  also  in  case  the  appeal 
shall  not  be  duly  prosecuted. 


The  molioQ  stood  oTer,  ood  the  Plaintiffii  ultimately  declined  to 
giTe  the  undertaking  required  by  the  Court. 


Minute. 


The  Flaintifis  declining  to  gire  the  undertaking  required  by  the 
Court  on  the  15th  of  December,  1843,  and  the  26ih  of  January, 
1844,  to  submit  to  any  order  the  G>urt  might  thereafter  make  for 
payment  of  interest  or  costs  of  the  application  of  the  15th  of  Decem- 
ber, 1 843,  and  consequent  thereon ;  the  Court  does  not  think  fit  to 
make  any  order  on  the  motion  then  made,  but  does  order  that  the 
Plaintifis  do  pay  to  the  Defendants,  Jaecb  Oebome  and  John  Surmam 
Surman^  their  costs  of  the  said  application  of  the  15th  of  December, 
1843,  and  also  their  costs  of  an  application  made  on  the  26th  of  Ja- 
nuary, 1844,  and  also  of  the  application  of  the  31st  of  January,  1844 ; 
such  several  and  respective  costs  to  be  taxed  &c.,  in  case  &c.  And 
the  Defendants  undertake  not  to  apply  to  the  Accountant-General 
for  any  transfer  of  the  said  Bank  Annuities  until  the  second  seal 
after  the  present  Hilary  Term. 


Appeal  motion.        The  Plaintiffs  afterwards  moved,  before  the  Lord  Chancellor,  that 
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this  order  might  be  discharged ;  and  that,  notwithstanding  the  decree,  1843 . 

no  part  of  the  said  Bank  Annuities  might  be  transferred,  &c.  until  ^     v     * 

further  order,  [renewing  the  motion:  supra,  p.  150.]    The Zorrf  ^"  Mayor^ 

Chancellor  refused  the  motion  to  stay  the  transfer,  but  gave  the  Buboessesop 

Plaintiffs  time  to  consider  whether  they  would  enter  into  the  un-  Gloucestbv 

dertaking  mentioned  in  the  above  order ;  and  afterwards  heard  the  *** 

Defendants  upon  the  questions— first,  whether  the  Plaintiffs,  in  their  ' 

corporate  character,  could  give  any  undertaking  binding  on  their  sue-  Appeal  Motion. 
cesaors ;  and  secondly,  whether  the  undertaking  ought  not  to  extend 
to  any  loss  in  principal  as  well  as  interest. 


JOHNSON   V.  JOHNSON.  November 

Michael  PAYNE  JOHNSON,  by  his  wUl,  bear-  The  33rd  sec. 

ing  date  the  2l8t  of  July,  1841,  gave,  devised,  and  be-  i  vict.c.26. 

queathed  all  and  singular  his  lands,  tenements,  and  real  ^^^th^' a"' 

estates  whatsoever  and  wheresoever,  and  also  all  his  mo-  p^^^d  or  other 

,  .  issae  of  the  tes- 

ney,  and  secunties  for  money,  and  personal  estate  and  ef-  utor,  to  whom 

fects  whatsoever  and  wheresoever,  unto  his  wife,  Frances  ^l^  estate^^* 

Johnson,  and  to  her  heirs,  executors,  administrators,  and  ^'be^uctthcd** 

assigns,  according  to  the  nature  thereof.     And  he  also  shall  die  in  the 

gave  and  devised  unto  his  wife  and  her  heirs  all  estates  testator,  leaving 

vested  in  him  as  mortgagee  in  fee  or  in  trust,  neverthe-  i™h'i^c*haii 

less,  upon  the  trusts  and  purposes  on  wliich  he  held  the  5®Jj^*°f  1*  ^^^ 

same,  and  he  appointed  his  wife  sole  executrix  of  his  testator,  such 

will.     Michael  Payne  Johnson  subsequently,  on  the  6th  quest  shall  not 

of  July,  1842,  made  a  codicU  to  his  wiU,  by  which  he  teffertt'if 

gave  his  book  debts  to  his  wife  and  another  person,  as  the  death  of 

.  ,  ,  such  person 

joint  executrix  and  executor,  and  bequeathed  several  le-  had  happened 

gacies;  and  in  all  other  respects  ratified  and  confirmed  after  that  of  the 

his  will.  testator,  does 

«xo  TTAx*.  not  substitute— 

for  the  pre-de- 
ceased  devisee  or  legatpe,  the  issue  whose  existence  is  the  event  or  condition  which  eidndes 
the  lapse,  hot  renders  the  subject  of  the  gift  the  absolute  property  of  the  pre- deceased  devi- 

sef  or  legatee,  and  therefore  disposable  by  his  will,  notwithstanding  bis  death  before  the 
death  of  the  testator. 
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Siatemeni. 


Robert  Johmon,  the  &,ihBTofMwhael  Payne  Johnsohyhj 
his  will,  dated  the  7th  of  Janoaiy,  1842,  gave  and  devised 
all  that  his  messuage  or  tenement,  with  the  appurtenances, 
situated  in  the  parish  of  St.  Martin,  in  the  borough  of 
Leicester,  subject  to  any  sum  of  money  that  might  be 
charged  thereon  (if  any  at  the  time  of  liis  decease)  unto 
his  son  Michael  Paytie  JohnsoUy  his  heirs  and  assigns,  for 
ever;  and  the  testator  Robert  Johnson  gave  and  devised 
certain  other  messuages  or  tenements,  therein  described, 
unto  his  (the  testator  Robert  Johnson^ s)  sons,  Henry  John- 
son and  Edmund  Johnson,  respectively,  and  their  respec- 
tive heirs  and  assigns.  And  the  testator  Robert  Johnson, 
afler  bequeathing  unto  his  son  Michael  Payne  Johnson 
his  gold  watch,  gave  and  bequeathed  all  his  household 
goods  and  furniture,  money  and  securities  for  money, 
and  all  other  his  personal  estate  and  effects  whatsoever 
and  wheresoever,  not  before  disposed  of,  imto  his  sons, 
Michael  Payne  Johnson,  Henry  Johnson,  and  Edmund 
Johnson,  to  be  divided  between  them,  share  and  share 
alike,  subject  to  the  payment  thereout  of  his  debts  and 
funeral  and  testamentary  expenses.  And  he  appointed 
his  sons,  Micliael  Payne  Johnson,  Henry  Johnson,  and 
Edmund  Johnson,  his  executors. 


Micliael  Payne  Johnson  died  on  the  15th  of  July, 
1842,  leaving  Frances,  his  widow,  enceinte  of  a  daughter, 
the  infant  Defendant  Frances  Payne  Johnson,  who  was 
born  on  the  1 1th  of  Oct(^er,  1842.  The  will  and  codicil 
of  Michael  Payne  Johnson  were  proved  by  Frances,  his 
widow,  and  the  other  executor. 

Robert  Johnson  died  on  the  27th  of  August,  1842.  His 
will  was  proved  by  his  two  surviving  sons,  Henry  and 
Edmund. 


Frances  Payne  Johnson  was  the  heiress-at-law,  and 
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Frances  Payne  Johnson^  Henry y  and  Edmundy  were  the 
next  of  kin,  of  Bobert  Johnson.  Frances  Payne  Johnson^ 
and  her  mother,  Frances,  the  widow,  were  the  next  of 
kin  of  Michael  Payne  Johnson. 

The  bill  was  filed  by  Henry  and  Edmund,  against 
Frances,  the  widow,  and  her  co-executor,  and  Frances 
Payne  Johnson,  praying  that  the  rights  and  interests  of 
aU  parties  under  the  bequests  in  the  will  of  Bobert  John- 
son, in  favour  of  Micliael  Payne  Johnson,  might  be  de- 
clared, and  the  property  paid  to  or  secured  for  the  benefit 
of  the  parties  who  should  be  declared  entitled  thereto; 
and,  if  necessary  for  such  purposes,  that  an  account  of 
the  personal  estate  and  efiects  of  Bobert  Johnson  pos-  * 
sessed  by  the  Plaintiffs,  might  be  taken  and  applied  in  a 
due  course  of  administration. 

Frances,  the  widow,  by  her  answer,  claimed  all  the 
real  and  personal  estate  of  Michael  Payne  Johnson,  in- 
cluding the  real  and  personal  estate  devised  and  be- 
queathed to  him  by  the  will  of  his  father,  Bobert  John- 
son, which,  she  submitted,  passed  by  the  will  of  Michael 
Payne  Johnson,  notwithstanding  his  death  in  his  father's 
lifetime.  The  answer  of  the  infant  Frances  Payne 
Johnson  claimed  the  same  real  and  personal  estate  de- 
vised by  the  will  of  Bobert  Johnson;  or  the  real  estate, 
subject  to  the  dower  of  Frances,  the  widow, — and  a  share 
of  the  personal  estate,  as  one  of  the  next  of  kin  both  of 
Bobert  and  Michael  Payne  Johnson.     At  the  hearing — 

Mr.  BoupeU  and  Mr.  BoU,  for  the  Plaintiffs,  as  trus- 
tees,  submitted  to  the  Court  the  question  which  arose 
on  the  construction  of  the  late  Statute  of  Wills,  1  Vict 
c.26,ss.  3,24,  and  33(a). 


1843. 

JOHKSON 

r. 
Johnson. 

Stalemtnt, 


Argument, 


(a)  Sect.  33,  enacts— <<  That    or  other  issue  of  the  testator  to 
where  any  person,  heing  a  child    whom  any  real  or  personal  estate 


Johnson. 
Argument. 


160  CASES  IN  CHANCERY. 

Mr.  fValker  and  Mr.  fFeld,  for  the  Defendants,  Fran- 
ces the  widow,  and  the  other  personal  representative 
of  Michael  Payne  Johnson^  argued,  that  the  only  con- 
struction of  the  act  which  can  be  practically  followed 
out  is,  that  which  gives  the  property  devised  by  the 
will  of  the  original  testator  to  the  legatee  absolutely,  so 
as  to  pass  by  the  will  of  the  legatee,  and  thereby  benefit 
his  children,  or  issue,  through,  and  not  independently 
of,  the  legatee.  Any  other  condtruction  would  raise  a 
variety  of  subordinate  questions  of  great  difficulty. 
Suppose  the  child,  contemplated  in  sect.  33,  to  die, 
leaving  not  only  children  but  grandchildren,  the  Court 
must  then  determine  whether  one  class  or  both  classes 
are  to  take — whether  per  capita  or  per  stirpes?  Sup- 
pose the  child  who  should  be  the  l^atee  was  a  daughter, 
and  that  daughter  died,  leaving  a  husband  as  well  as 
issue,  the  question  may  be  between  the  personal  repre- 
sentative of  the  deceased  legatee  and  her  next  of  kin. 
The  words,  making  it  a  condition  that  the  ^^  issue  of  such 
person  shall  be  living  at  the  time  of  the  death  of  the 
testator,"  do  not  necessarily  import  that  the  issue  are  to 
take  in  substitution  for  the  parent,  the  original  legatee. 
The  suggested  inconvenience — that  the  presumed  in- 
tention of  the  testator  to  benefit  the  issue  of  his  child 
in  case  his  child  should  be  dead,  (which  it  is  said  the 
statute  endeavours  to  give  effect  to),  may  be  defeated  by 
giving  to  creditors  the  benefit  of  the  legacy,  in  rendering 
it  part  of  the  disposable  property  of  the  legatee,  and 
therefore  liable  to  his  debts — is  a  mere  accident  for 


shall  be  deviled  or  bequeathed,  for  death  of  the  testator,  such  devise 
any  estate  or  interest  not  deter-  or  bequest  shall  not  lapse,  but 
minable  at  the  death  of  such  per-  shall  take  effect  as  if  the  death  of 
son,  shall  die  in  the  lifetime  of  such  person  had  happened  im- 
the  testator,  leaving  issue,  and  mediately  after  the  death  of  the 
any  such  issue  of  such  person  tpstator,  unless  a  contrary  in  ten- 
shall  be  living  at  the  time  of  the  tion  shall  appear  by  the  will. 
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which  the  legiskture  does  not  provide.  The  possible 
bankruptcy  or  iosolvency  of  the  legatee  is  not  a  matter 
to  be  regarded  in  the  construction  of  the  statute.  Un- 
der the  will  of  his  father,  Michael  Payne  Johnson  had 
an  inchoate  interest  in  this  property,  which  passed  by 
his  own  wiU  to  his  devisee  and  legatee  (a). 


1843. 


Statement, 


Mr.  Kenyon  Parker  and  Mr.  Bacon,  for  the  infant 
Defendant,  Frances  Payne  Johnson. 

It  cannot  be  supposed  that  the  words  of  the  statute, 
which  require  that  the  issue  referred  to  '^  shall  be  living 
at  the  time  of  the  death  of  the  testator,"  are  a  mere 
condition,  and  are  not  intended  to  give  the  issue  any 
benefit  from  the  legacy.  Nothing  mX)re  arbitrary  or 
capricious  can  be  imagined,  than  a  condition,  making  the 
benefit  to  the  estate  of  the  parent,  and  the  interests  of 
the  creditors  of  the  parent,  all  dependent  upon  the  fact 
of  whether  the  parent  dies  leaving  issue  or  not — such 
issue  being  (as  it  is  sud)  wholly  uninterested  in  the 
question.  The  true  construction  of  the  statute  is  to 
treat  it  as  substituting  the  issue  for  the  parent,  so  that 
the  legacy  to  the  parent  shall  not  lapse  by  his  death. 
The  argument  for  the  Defendant,  who  claims  under  the 
will  of  Michael  Payne  Johnson,  fails,  inasmuch  as  the 
wiU  of  Michael  Payne  Johnson  must  take  effect  as  if  exe- 
cuted immediately  before  his  death  (ft);  but  he  had  not 
then  any  interest  in  this  property,  contingent,  executory, 
or  future  (c),  and  it  is  therefore  impossible  that  any 
such  interest  could  pass  by  his  wilL  If  the  issue  of 
the  legatee  be  held  not  to  take  by  way  of  substitution, 
the  other  more  reasonable  construction  would  be  that 


Argument, 


(a)  See  Jarman  on  Wills, 
vol.  1,  p.  314,  vol.  2,  p.  727;  Grif- 
/SM«v.  GoZf,  12Sim.327. 

VOL.  UL  M 


(5)  St.  1  Vict.  c.  26,  8. 24. 
(c)  Id.,  s.  3. 


H.  W. 
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184d.        the  next  of  kin  of  the  l^atee  shall  take,  aooarding  to 
the  Statute  of  Distribution. 


Vice-Chancellor: — 
judgmemt.  Independentlj  of  the  points  raised  upon  the  3rd  and 
24th  sections  of  the  statute,  I  do  not  think  it  pos- 
sible to  raise  a  question  upon  the  construction  to  be 
given  to  it  on  this  point  If  the  words  of  the  statute 
are  considered  independentlj  of  the  consequences  par- 
ticularly noticed  in  argument,  they  will  not  be  found  so 
unreasonable  as  to  raise  a  doubt  upon  their  effect.  It 
is  not  improbable  that  a  testator, — a  lather,  may  mean 
to  give  a  provision  to  each  of  his  children  who  shall 
survive  him,  or  who,  dying  in  his  lifetime,  shall  leave 
a  family  existing  at  his  (the  testator's)  death.  If  any 
of  his  children  should  leave  a  fiunUy  to  be  provided  for» 
he  may  reasonably  intend  to  give  to  such  child  the  same 
power  of  regulating,  as  between  the  members  of  his  own 
family,  what  they  shall  severally  take,  as  he  would  have 
had  if  he  had  survived  the  testator.  That  is  neither  an 
irrational  nor  an  improbable  purpose.  The  33rd  section 
of  the  act  provides,  that,  in  the  case  supposed,  such  devise 
or  bequest  shall  *'  not  lapse.''  K  the  section  had  stopped 
there,  the  meaning  might  have  been  open  to  argument; 
but  even  then  I  should  have  said  that  it  was  obviously 
intended  to  carry  out  the  intention  which  I  have  noticed. 
The  act,  however,  goes  on  to  say,  that  the  bequest 
<'  shall  take  effect;"  thus  affirmatively  expressing  what 
was  meant  by  the  enactment  that  the  bequest  shall  not 
lapse.  The  intention  of  the  testator  himself  is  to  take 
effect  in  the  same  manner  as  though  the  legatee  had  died 
immediately  after  the  death  of  the  testator;  and,  there- 
fore, this  bequest  to  the  son  is  to  take  effect  as  if  the  son 
had  died  after  the  testator. 
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The  next  question  is,  as  to  the  consequences  of  giving 
sudi  effect  to  the  words  of  the  statute.  Those  conse- 
quences are  the  same  as  if  the  law  were  applied  to  acase, 
in  which,  independently  of  this  acty  a  person  to  whom  an 
estate  devolved  had  happened  to  die  inunediatelj  after 
the  devolution.  In  such  a  case,  the  testamentary  power 
would  necessarily  attach.  It  also  attaches  in  this  case, 
Bulgect  to  the  question  which  is  raised  in  argument 
upon  the  24th  section, — ^whether  that  clause,  stating 
that  the  will  shall  operate  firom  his  own  death,  wiU 
permit  it  to  operate  on  property  which  he  acquires  in 
this  way;  and  this  again  depends  upon  the  question 
whether  the  property  is  (within  the  description  of  the 
3rd  section)  property  over  which  the  legatee  has  a 
testamentary  power. 


1843. 


Vice-Chancbllob  : — 

I  stated  my  opinion  at  the  conclusion  of  the  argu- 
ment, that,  upon  the  construction  of  the  33rd  section  of 
the  stat.  1  Yict.  c.  26,  taken  alone,  a  legatee  within 
that  section  would  take  the  same  provision  under  his 
father's  will,  and  with  the  same  powers  and  inddents  of 
property,  as  if  he  had  actually  survived  the  testator; 
and  that  it  was  not  intended  that  the  issue  of  such 
l^atee  should  take  the  bequest  independently  of  the 
l^atee.  The  existence  of  the  issue,  I  think,  was  the 
motive  of  this  provision  of  the  legislature,  but  the  issue 
was  not  the  object  of  it  It  was  argued  by  Mr.  Bacon, 
that,  if  this  proposition  were  in  other  respects  correct, 
it  was  incorrect  so  far  as  it  would  give  the  legatee  a 
testamentary  power  over  his  l^acy.  In  support  of 
this  argument  it  was  sidd  that  the  3rd  section  of  the 
act  empowered  parties  to  dispose  by  will  of  such  in- 
terests only  as  tiiey  had  at  the  time  of  their  natural 
death;  and  that  that  section  could  not  be  construed  to 
extend  to  property  which  did  not  in  any  sense  accrue 

m2 


Judgmmim 


im  Nov. 


164 


GASES  IN  CHANCERY. 


1843. 
Johnson 

V, 

Johnson. 
Judgment. 


to  the  testator  until  after  his  natural  deatL  "Without 
admitting  that  the  words  of  the  3rd  section^  taken  alone, 
do  not  sufficientlj  describe  a  future  accruing  interest, 
like  that  under  consideration,  I  think  the  legatee  has, 
upon  the  true  construction  of  the  whole  act,  a  testa- 
mentary power  over  it  The  3rd  and  24th  sections 
make  the  will  speak  from  the  death  of  the  testator;  and 
the  33rd  section  in  effect  declares,  that,  in  the  circum- 
stances contemplated  by  that  section,  the  child  shall  be 
taken  to  have  died  on  a  day  later  than  his  natural 
death. 


Being  of  opinion  that  the  intention  of  the  33rd  sec^ 
tion  was  that  which  I  have  before  expressed,  I  have  no 
doubt  of  the  propriety  of  extending  the  fiction  intro- 
duced by  the  33rd  section  to  all  cases  of  testamentary 
disposition  under  the  other  clauses  of  the  act 

It  occurred  to  me  during  the  argument  that  tiie  con- 
struction to  be  put  on  the  act  might  be  affected  by  the 
cases  of  Daniel  v.  Dudley  (a),  Palin  v.  HiUs  (A),  and 
cases  of  that  class; — where  a  testator  has  in  terms  de- 
clared that  a  legacy  given  by  his  will,  in  case  of  the 
death  of  the  legatee,  shall  go  to  the  executors  and  ad- 
ministrators, or  to  the  personal  representatives  of  the 
legatee, — ^in  one  sense  providing  against  a  lapse.  In  those 
cases,  however,  it  appears  to  me  that  the  Court  has 
gone  entirely  upon  the  probability  of  an  intention  to  be 
attributed  to  the  testator  when  he  has  in  terms  given 
the  legacy,  in  the  events  supposed,  not  to  a  party  him- 
self, but  to  the  representatives  of  that  party;  and  not,  as 
in  this  case,  where  the  legacy  is  expressly  saved  to  the 
party  himself.  I  mention  those  cases,  that  it  might  not 
be  supposed  I  have  overlooked  them.  I  think  they  do 
not  apply  to  this  question. 


(fl)  1  Phil.  1. 


{h)  1  Myl.  &  K.  470. 
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This  cause,  &c.,  upon  hearing  the  probate  of  the  will  of  Robert 
Johnson,  the  original  testator  in  &c.y  and  the  probate  of  the  will  and 
codicil  of  Michael  Payne  Johnion,  the  other  testator  in  Sec,  this 
Court  doth  declare  that  so  much  of  the  residuary  personal  estate  of 
Robert  Johnstm,  the  &c.,  as  was  bequeathed  to  Michael  Payne 
Johnson,  since  deceased,  by  the  will  of  the  said  testator,  vested  in  the 
said  Michael  Payne  Johnson,  with  a  power  of  disposing  thereof  by 
will;  and  that^  under  the  will  and  codicils  of  the  said  Michael  Payne 
Johnson,  the  testator,  in  the  pleadings  also  named,  the  Defendant 
Prances  Johnson,  widow  of  &c.,  is  entitled  to  such  personal  estate  as 
aforesaid.  [Costs  to  be  taxed  and  retained  and  paid  by  tlie  Plaintiffs 
out  of  the  general  personal  estate  of  Robert  Johnson,"]  And  the  De- 
fendants, Frances  Johnson,  widow,  and  W»  DaUon,  the  executrix  uid 
executor  &c.,  waiving  any  accounts  against  the  Plaintiffs  as  offered 
by  the  bill,  it  is  ordered  that  the  Plaintifi  be  at  liberty  to  transfer  and 
pay  one-third  part  of  the  residuary  personal  estate  of  Robert  Johnson 
to  the  Defendant  Frances  Johnson,  widow,  the  executrix  of  Michael 
Payne  Johnson,  deceased.    Liberty  to  apply. 


1843. 
Johnson 

V, 

Johnson. 
Decree, 


GREEN  V.  PLEDGER. 


1844. 
\(Hh,  24th, 
and  29th 
^  ^  Fdtruafy. 

X  HIS  was  a  motion  for  payment  into  Court  of  the  The  leave  of 
sum  of  500/.,  due  upon  two  promissory  notes,  one  dated  nwesMuy  in 
the  22nd  of  September,  1836,  for  the  sum  of  200/.,  and  '''^l^^^^'' 
the  other  dated  the  16th  of  October,  1836,  for  the  sum  party  out  of 
of  300/.,  both  made  by  the  Defendant  William  Pledger,  with  notice  of 
and  both  payable  to  the  Defendant  John  Angle;  and  also  ^^^^aSithough 
for  an  injunction  to  restrain  John  Angle  from  indorsing  ?"*^^  party  has 

out  of  the  ju- 
risdictloii,  under  the  stat.  4  &  5  Will.  4,  c.  82,  with  the  subpoena  to  appear  and  answer, 
and  an  appearance  has  been  entered  for  hhn  in  the  suit  under  that  statute. 

If  a  party  in  a  suit  may  be  serred  out  of  the  jurisdiction,  under  the  stat.  4  &  5  Will.  4t 
c.  82,  m  respect  of  any  part  of  the  subject  of  the  suic,  the  serrice  is  good  for  all  the  other 
purposes  of  the  suit. 

It  is  not  open  to  one  defendant,  on  an  interlocutory  application,  to  object  to  the  irregu. 
larity  of  the  serrice  of,  and  appearance  by,  another  defendant,  if  such  other  defendant,  ha?- 
ing  notice  of  the  application,  does  not  himself  object  on  the  ground  of  such  irregularity. 

The  Court  hsYing  interfered  by  injunction  to  restrain  the  payment  of  a  legal  debt,  admit- 
ted by  the  debtor  to  be  due  to  the  nominal  creditor,  has  then  jurisdiction  to  decree  payment 
of  the  debt  sgainst  the  debtor,  without  sending  the  party  entitled  to  the  payment  to  recover 
it  by  the  use  at  law  of  the  name  of  the  nominal  creditor. 

Circumstances  under  which  the  answer  or  disclaimer  of  one  defendant  may  entitle  the 
plaintiff  to  a  decree  in  the  cause,  as  against  another  defendant,  although  the  answer  or  dis- 
claimer of  one  defendant  is  not  evidence  against  the  other. 
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the  notes^  so  aa  to  make  them  payable  to  any  person 
other  than  the  Plaintiffs,  and  from  taking  proceedings  at 
law  to  recover  the  amount  due  thereon  from  the  Defend- 
ant Pledger. 

The  facts  of  the  case  appear  fully  upon  the  judgment. 


Mr.  Woody  for  the  motion. 
Mr.  Anderdon,  contrcL 


Vice-Chancellor  : — 
Judgment.  The  Plaintiffs  are  the  official  assignees  and  the  cre- 
ditors' assignees  of  Bernard  Angle,  a  bankrupt.  The 
Defendant  WiUiam  Pledger  is  the  maker  of  two  promis' 
sory  notes,  one  for  200/.,  and  the  other  for  300/.,  both 
payable  to  the  order  of  John  Angle. 

The  case  made  by  the  bill  is,  that  Bernard  Angle,  the 
bankrupt,  for  the  purpose  of  withdrawing  his  property 
from  his  creditors,  placed  it  in  the  hands  of  his  brother 
John  Angle;  and  that  John  Angle  has  invested  part  of 
the  assets  of  the  bankrupt  in  the  purchase  of  public 
stocks  and  funds  of  Great  Britain,  and  lent  other  parts  of 
such  assets  upon  the  security  of  promissory  notes ;  that 
the  monies  due  upon  the  said  two  promissory  notes  for 
200/1  and  300/.  are  part  of  the  assets  of  the  bankrupt, 
which  were  lent  hjJohn  Angle  to  Pledger  with  notice  of 
that  fact;  that  John  Angle,  having  been  summoned  to 
attend  as  a  witness  to  be  examined  under  the  fiat  against 
Bernard  Angle,  refused  to  attend,  and  ultimately  ab- 
sconded and  went  to  Boulogne,  in  France,  where  he  now 
remains. 

The  two  promissory  notes  are  stated  to  have  been 
found  in  the  possession  of  John  Angle  by  the  messenger 
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under  the  fiat, — to  have  been  taken  possession  of  by 
such  messenger  and  delivered  to  tbe  Plaintifik.  It  is 
said,  also^  that  John  Angle^  in  December^  1836^  brought 
an  action  of  trover  against  the  Plaintiffs  for  the  notes,  and 
also  an  action  of  trespass ;  but  the  actions  were  not  pro- 
secuted, and  in  March,  1838,  the  defendants  in  the  ac- 
tions obtained  judgment  of  nonsuit:  that  the  notes,  not 
being  indorsed  by  John  Angle,  the  Plaintiffs  cannot  re- 
cover upon  them  at  law,  and  that  Pledger  reftises  to  pay 
to  the  Plaintiffii  the  sums  due  upon  the  notes. 

The  object  of  the  suit  is  to  recover  the  monies  due 
upon  the  two  notes ;  and  to  recover  any  stock  belonging 
to  the  bankrupt  now  standing  in  Ihe  name  of  John  Angle, 
and  also  all  other  property  of  the  bankrupt  held  by 
John  Angle.  And  the  bill  prays  an  injunction  to  restrain 
John  Angle  from  indorsing  the  notes,  except  to  the  Plain- 
tifis,  and  from  proceeding  at  law  against  Pledger, 
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The  Defendant  Pledger  has  appeared  and  answered. 
He  admits,  without  reserve  or  qualification,  his  liability 
to  John  Angle  upon  the  notes,  except  as  to  a  sum  of 
52L  lOs.y  which  he  claims  as  a  set-off.  He  ignores  al- 
together the  case  of  the  Plaintiflb,  not  admitting  that  the 
money  due  upon  the  notes  forms  part  of  the  assets  of  the 
bankrupt  He  submits  that  he  has  not  been,  and  is  not 
now,  bound  to  pay  the  two  sums  of  200i  and  300/.,  until 
lawfully  called  upon  to  pay  the  same  to  some  person 
duly  authorized  to  receive,  and  to  give  a  discharge  for, 
such  sums.  He  submits,  whether  he  is  properly  made  a 
defendant  to  this  suit,  and  whether  the  Plaintiffs  are  en- 
titled to  any  relief  against  him  upon  this  bill.  But  if 
the  Court  should  be  of  opinion,  that,  in  the  result  of  this 
suit,  the  Plaintiffs  are  entitled  to  the  two  notes,  or  the 
beneficial  interest  in  or  to  the  same,  then  he  submits. 
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1844.        tl^t  he  ought  to  be  conffldered  a  stakeholder,  and  allowed 
the  52L  lOs.  and  his  costs. 


Under  the  late  statute  (a),  the  Defendant  John  Angle 
^"^^  '      was  served  at  Boulogne  with  the  subpoena  to  appear  to 
and  answer  the  bill;  and  an  appearance  was  afterwards 
entered  for  lum  under  the  same  statute. 

In  this  state  of  the  cause,  in  January,  1844,  a  motion 
was  made  by  the  Plaintiffs  that  Pledger  might  be  order- 
ed to  pay  the  amount  of  the  two  notes  with  interest 
into  Court ;  that  the  same,  when  paid  in,  might  be  laid 
out,  and  that  John  Angle  might  be  restrained  by  injunc- 
tion from  indorsing  the  notes  except  to  the  Flaintiffe, 
and  from  proceeding  at  law  upon  the  notes  agsunst 
Fledger. 

When  the  motion  came  on,  it  appeared  that  the 
Plaintiffs  had,  without  the  leave  of  the  Court,  served  the 
notice  of  this  motion  upon  John  Angle,  at  Boulogne  ;  but, 
as  I  was  of  opinion  that  such  service,  without  the  leave 
of  the  Court,  could  not  be  treated  as  good  service,  the 
motion  was  ordered  to  stand  over;  and  afterwards,  on 
the  10th  of  February,  1844,  I  made  an  order,  upon  the 
Plaintiffs'  application,  that  service  of  the  notice  of  mo* 
tion  upon  John  Angle  at  Boulogne  should  be  deemed  good 
service.  The  notice  of  motion  has  since  been  served  upon 
John  Angle  at  Boulogne,  and  the  motion  came  on  before 
me  upon  affidavits  as  against  John  Angle,  who  did  not  ap- 
pear, and  upon  the  answer  ot  Pledger, 

The  effect  of  Pledger^ s  answer  I  have  abready  stated. 
The  effect  of  the  affidavits,  as  between  the  Plaintiffs 
and  John  Angle,  admits  of  no  doubt.     If  an  answer  ad- 
(a)  Stot  4  &  5  Will.  4,  c.  82. 
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mitiang  that  wUeh  appears  upon  the  affidavits  were  put  i844. 
in  by  John  Angk^  a  decree  as  against  him  would  be  of 
course,  for  it  would  be  admitted  that  the  money  lent 
upon  the  two  notes,  as  well  as  the  other  money  in  ques- 
tion, was  in  fact  the  bankrupt's  money.  If  John  Angle  •^•^'»«*'- 
appeared  upon  this  motion,  and  no  affidavit  was  offered 
in  answer  to  the  affidavits  now  before  the  Court,  the 
question  would  be  equally  concluded  for  the  purposes 
of  the  motion.  And  where  the  Defendant  has  been 
duly  served  with  notice  of  the  motion,  and  will  not 
ajq^ear,  I  must  consider  the  case  to  be  tiie  same  as  be- 
tween the  Flaiatiffs  and  him,  {John  Angle). 

The  question,  then,  is  upon  the  objections  ndsed  by 
the  Defendant  Pledger. 

One  objection  was,  that  the  service  of  tiie  subpoena, 
and  the  entering  the  appearance,  were  not  authorized  by 
tiie  statute  (a).  The  answer  to  this  objection  is,  that 
the  suit  does,  as  to  some  parts  of  the  matters,  relate 
to  "money  invested  in  government  or  other  public 
stock ''(i);  and  if  service  be  good  quoad  hoc,  the  ser- 
vice will  be  good  for  all  the  other  purposes  of  the  suit. 
But  if  the  defendant  who  is  so  served  does  not  object, 
— ^if  he  waives  the  irregularity,  (if  any  there  be), — ^it  is 
like  an  appearance  gratis.  The  other  parties  camiot,  in 
that  case,  complain  of  the  manner  in  which  the  appear- 
ance of  that  defendant  has  been  enforced  or  recorded. 

It  was  then  said  that  the  liability  of  Pledger  was 
purely  a  legal  question,  and  that  this  Court  would  not 
try  it,  or  do  more  than  allow  the  Plaintiffs  to  use  the 
name  of  John  Angle.  I  will  not  say  how  the  case  would 
have  been  if  the  Defendant  Pledger  had  suggested  that 

(a)  Stat  4  &  5  Will.  4,  c.  82.  (5)  Id.,  sect.  1. 
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1844.  ihere  was  a  question,  however  alight,  as  between  himseli 
and  John  Angle.  That,  however,  is  not  his  case;  he 
asks  only  that  he  may  not  pay  to  any  one  who  cannot 
give  him  a  discharge,  and  that  the  Court  is  bound  to 
JudgmeHi.  attend  to.  But  he  is  not  so  wild  or  r^ardless  of  his 
own  interests  as  to  subject  himself  even  to  the  risk  of 
costs,  by  raising  any  question  between  himself  and  John 
Angle;  and,  in  such  a  case,  the  Court  will  not,  pro 
form&  only,  send  the  case  to  law  where  there  is  nothing 
to  try.  In  the  late  case  of  Pearce  v.  Cremck  (a),  the 
jurisdiction  of  the  Court  was  exercised  on  similar 
grounds.  Pledger  was  properly  made  a  Defendant,  with 
a  view  to  the  injunction;  and  if  there  was  a  case  to  be 
tried  at  law,  the  Court  would  have  been  bound  to  regard 
the  claim  of  Pledger;  but  no  such  case  has  been  raised. 


It  was  suggested  that  the  Defendant  Pledger  has  not 
admitted  that  the  notes  in  the  hands  of  the  Plaintiffii 
are  the  same  notes  which  he  (the  Defendant)  signed; 
and  that  the  proper  course  would  have  been  for  the 
Plaintiffs  to  have  deposited  the  notes  with  the  derk  of 
records,  and  have  called  upon  the  Defendant  to  inspect 
them,  and  upon  such  inspection  to  admit  or  deny  that 
they  are  genuine.  The  notes  are,  however,  verified  by 
aflSdavit  on  the  part  of  the  Plaintiffs,  and  there  is  no 
suggestion  that  there  are  any  other  similar  notes  in  ex- 
istence. It  is  the  same  as  the  case  of  an  admission  of  a 
certain  deed  upon  the  answer;  the  production  of  a  cor^ 
responding  instrument,  there  being  no  suggestion  that 
there  is  any  other  or  counterfeit  instrument,  is,  in  prac- 
tice, treated  as  sufficient 

Then  comes  the  sole  point  of  the  case  which,  since  the 
argument,  I  have  had  to  consider.     It  was  said  that  the 


(a)  2  Hare,  286. 


GASES  IN  CHANCERY.  171 

Court  can  only  make  the  order  for  payment  of  money        1844. 
into  Court  upon  motion,  where  the  admission  which  can 
be  read  from  the  answer  gives  the  plaintiff  at  least  the 
right  of  sustidning  the  suit  against  the  defendant;  and 
Ac  case  of  Dubless  v.  Flint  {a)  was  adverted  to,  as  affirm-       «<V«»«w« 
ing  that  principle.     To  the  authority  of  that  case  I  en- 
tirely defer,  and  I  have  always  followed  it  in  practice  (J) ; 
but  I  shall  not  violate  that  principle,  if,  upon  a  record 
firamed  as  this  is,  I  receive  the  affidavits  made  on  behalf 
of  the  Plaintiffs  upon  this  motion.    Has  not  the  Defend- 
ant Pledger  given  the  admission  which  the  principle  of 
that  case  requires?    If  John  Angle  were  not  a  party  to 
this  record,  or  if,  being  a  party,  it  were  necessary  to  the 
decree  which  the  Plaintiffs  ask  that  issue  should  be 
joined  between  the  Pl^tiffs  eoid  Pledger  upon  the  point 
which  it  is  the  object  of  these  affidavits  to  prove, — t,  e* 
the  interest  of  the  Plaintiffs  in  the  notes,  as  between 
himself  and  John  Angle,  the  case  of  Dubless  v.  Flint  might 
apply ;  but  that  is  not  this  case.     The  Defendant  Pledger 
admits  his  liability  to  John  Angle,  and  ignores  only  the 
question  of  right  as  between  the  Plaintiffs  and  John 
Angle,    IS  John  Angle  were  not  a  party  to  this  suit  tiie 
Plaintiflfe  would  have  to  join  issue  with  Pledger  upon  their 
right  as  against  John  Angle,  and  would  be  bound  to  prove 
that  right  as  against  Pfecfy^.  But  the  latter  being  a  party, 
it  is  with  him  and  him  only  that  the  Plaintiffs  have  to 
litigate  that  right ;  and  a  decree  in  the  Plaintiffs'  favour 
against  John  Angle  will  be  a  sufficient  protection  to 
Pledger.     That  it  is  only  with  John  Angle  the  Plaintifis 
have  to  litigate  that  question  is  clear  from  the  considera- 
tion that  an  admission  by  John  Angle,  in  his  answer,  of 
the  Plaintiffs'  right  as  against  himself,  would  entitie  the 
Plaintiffs  to  a  decree  according  to  the  prayer  of  the  bill. 
At  the  same  time  it  is  clear  that  John  Angle's  answer 

(a)  4Myl.&Cr.502. 
{b)  See  Topham  v.  Lightbocfy,  1  Hare,  289. 
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Gresn 

V. 

Plkdobr. 
Judgment, 


would  notj  technicallj  speaking,  be  evidence  agcinst 
Pledger.  So,  if  the  bill  were  taken  pro  confesso  against 
John  Angle;  or  if  the  Flaintrffe'  rights  as  against  John 
Angle  were  proved  by  evidence  not  receivable  against 
Pledger.  The  consequence  of  both  John  Angle  and 
Pledger  being  parties  to  the  suit  is,  that  a  decree  in  the 
Plaintiflfe'  favour  will  decide  the  case  between  the  Co- 
defendants  :  Chcanley  v.  lA)rd  Dunsany  (a),  Farquharson 
V.  Seton  (b).  I  might  refer  to  analogous  cases,  in  which 
a  disclaimer  by  one  defendant  has  enabled  the  plaintiff 
to  sustain  his  suit  against  anotiier  defendant;  the  prin- 
ciple being,  that,  after  decree  founded  upon  the  dis- 
claimer, the  Court  would  not  permit  the  disdidming 
party  to  open  the  question  anew  (c). 


In  order  that  Dubkss  v.  Flint  should  resemble  this 
case,  tiie  heir-at-law  (admitted  to  be  so  by  the  trustee) 
should  have  been  a  defendant,  and  tiie  plaintiff  claim- 
ing under  such  heir  should  have  been  admitted  by  the 
heir  to  be  such  assignee.  Lord  Cottenham  did  not  de- 
cide that  in  such  a  case  tiie  Court  would  not  have  or- 
dered the  money  to  be  paid  into  Court.  And  if  tiie  ad^ 
mission  of  the  heir  would  have  given  such  a  right,  I  do 
not  see  how  Pledger  can  complain  that  I  receive  affi- 
davits against  another  Defendant,  who,  having  notice  of 
the  motion,  will  not  appear  upon  it.  I  want  no  evidence 
against  Pledger  but  what  his  answer  gives  me,  and  I  take 
nothing  from  him  but  what  he  admits  he  has  no  right 
to  hold  as  against  John  Angle.  Against  John  Angle  tiie 
case  is  established,  for  the  present  purpose  at  least, 
by  affidavits  to  tiie  reception  of  which  he  could  not 
object. 


(a)  2  Sell.  &  Lef.  718.  Ea.  &  Yo.  848 ;    Williams  v. 

(b)  5  Russ.  45.     Per  Lord  Jones,  Younge,  252 ;  Mowm^ 
Eldon.  V.  Bumham,  1  Hare,  21. 

(c)  See  Leathes  v.  NewiU,  3 
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The  cases  of  Montagu  v.  ISn(a\  Lard  PortarUTigUm  1844. 
▼.  Graham  (b),  and  Thorpe  y.  Hughes  (c),  which  were 
cited,  have  no  application  to  this  case.  In  those  cases 
the  party  sued  at  law  was  the  debtor  and  the  plaintiff  in 
equity,  who  sought  to  restrain  proceedings  against  him- 
self: here  the  object  of  the  injunction  is  to  restrain  a  party 
— ^who  is  in  the  situation  of  a  trustee,  or  owner  at  law  of 
that  which  is  in  equity  the  property  of  the  Plaintiffs — 
firom  suing  not  the  Plaintiffs,  but  the  debtor,  who  is  a 
Co-defendant. 


Judgment. 


The  Defendant  Pledger  was  ordered  to  pay  the  turn  of  500/.  (de-        Minute, 
ducting  thereout  52/.  lOff.  daimed  by  him)  into  Court    No  order 
made  as  to  payment  into  Court  of  interest,  or  as  to  retention  in  respect 
of  costs,  one  being,  for  the  present  purpose,  by  anangement,  set  off 
against  the  other.    Injunction  against  John  Angle. 

(a)  4  Rusi.  128.       (5)  5  Sim.  416.       («}  3  MyL  &  Cr.  742. 


BROWNE  t;.  AMYOT.  12M and23nd 

1  HE  bill  was  filed  by  two  of  the  next  of  kin  against  The  stat.  4  & 
the  administratrix,  who  was  also  the  heires&-at-law  of  for  the  appor- ' 
Edward  Colman;  and  it  stated  that  Jane  Colman,  bemg  ^"J'^d^'oUicr 
seised  in  fee-simple,  and  entitled,  accordini?  to  the  cus-  periodical  pay- 

«...  ments,  applies 

tom  of  the  manor,  to  an  estate  of  inheritance  in  a  cer-  to  cases  in 

tain  freehold  and  copyhold  farm  at  Bressingham,  in  the  est  of  the  per-' 

county  of  Norfolk,  by  her  will,  dated  in  February,  1830,  ?^"^^^^ 

devised  the  same  unto  her  grandson,  the  said  Edward  sndpymcntsis 

,  ^  terminated  by 

CobnaTi,  and  his  heirs,  if  and  when  he  should  attain  the  his  death,  or  by 

the  death  of 
another  person; 
bat  does  not  apply  to  the  case  of  a  tenant  in  fee,  or  provide  for  apportionment  of  rent  be- 
tween the  real  and  personal  representati? e  of  such  person,  whose  intereit  is  not  taiminated 
at  his  death. 
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age  of  twenty-one  years,  with  power  for  Thonuu  Amyot 
and  Adam  Taylor,  the  executors  and  trustees  appointed 
by  her  will^  during  the  minority  of  Edward  Colmany  to 
demise  and  lease  the  said  hereditaments  for  any  term  not 
exceeding  eight  years  in  possession;  and  that  the  testa- 
trix»  JaneColman,  died  in  October,  1834,  leaving  Edward 
Caiman,  then  a  minor,  surviving. 

The  biU  stated,  that,  by  indenture,  dated  the  6th  of 
December,  1834,  Thomas  Amyot  and  Adam  Taylor,  in 
pursuance  of  the  said  power^  duly  demised  and  leased 
the  said  farm  and  hereditaments  at  Bressingham  unto 
Isaac  Eaton,  his  executors  and  administrators,  for  the 
term  of  eight  years,  from  the  11th  of  October  then  last, 
(and  to  hold  the  copyhold  parts  of  the  same  premises 
from  year  to  year),  yielding  and  paying  the  dear  yearly 
rent  of  117/.  12^.,  by  equal  half-yearly  payments,  on  the 
6ih  of  April  and  the  11th  of  October  in  every  year. 


The  bill  stated  that  Edward  Cobnan  attained  his  age 
of  twenty-one  years  in  November,  1838,  and  that  Ed- 
ward Cobnan  was  then  and  thenceforth,  up  to  the  time 
of  his  death,  seised  of  or  otherwise  well  entitled  to  cer- 
tain other  freehold  and  copyhold  farms  and  lands  therein 
described,  situated  in  the  counties  of  Norfolk  and  Stfffblk, 
as  to  the  freehold  parts  for  an  estate  of  inheritance  in  fee- 
simple,  and  as  to  the  copyhold  parts  thereof  for  an  estate 
of  inheritance  to  him  and  his  heirs,  according  to  the  cus- 
tom of  the  manors  of  which  the  same  were  held ;  and 
that,  by  several  indentures,  dated  respectively  the  2l8t 
of  August,  1839,  and  the  12th  of  March,  1840,  Edward 
Colman  demised  the  same  freehold  and  copyhold  farms 
respectively  unto  the  persons  therein  respectively  named, 
and  their  respective  executors  and  administrators,  to 
hold  the  same  unto  them  and  their  respective  executors, 
administrators,  and  assigns,  from  the  11th  of  October, 
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1839,  for  the  respective  terms  of  eight,  twelve  aad 
fourteen  years,  and  to  hold  the  copyhold  parts  of  the 
same  premises  respectively  from  year  to  year,  yielding 
and  paying  the  several  respective  yearly  rents  of  120iL, 
2102.,  and  75/.,  by  equal  half-yearly  payments,  on  the 
6th  of  April  and  the  11th  of  October  in  every  year. 

The  bill  stated  that  Edward  Cobrum  died  on  the  2nd 
of  April,  1842,  intestate,  and  without  having  been  mar- 
ried, and  that  he  left  the  Defendant  Jane  Amyot  his 
heiress-at-law,  and  the  said  Jane  Amyot  and  the  Plain- 
ti£b,  PAtfip  Broume,  and  Mary  the  wife  of  the  Plaintiff 
Henry  Steele,  his  next  of  kin ;  and  that  the  Defendant 
Jane  Amyot  had  obtained  letters  of  administration  of  tiie 
personal  estate  and  effects  of  the  intestate,  and  had, 
fiance  his  decease,  possessed  herself  of  all  the  personal 
estate  whereof  he  was  possessed  at  the  time  of  his  death, 
other  than  such  parts  thereof  as  consisted  of  rents  of  the 
said  fiurms;  and  had  in  like  manner  possessed  herself  of 
such  of  the  said  rents  which  accrued  due  on  or  previously 
to  the  11th  of  October,  1841,  as  were  remaining  impaid 
at  the  decease  of  the  intestate ;  and  that  she  had,  out  of 
the  personal  estate  of  the  intestate  so  possessed  by  her 
as  aforesaid,  paid  the  funeral  and  testamentary  expenses 
and  debts  of  the  intestate,  and  had  duly  distributed  the 
residue  of  the  intestate's  personal  estate  so  possessed  by 
her  amongst  the  persons  entitled  thereto. 


1844. 


EMemmt. 


The  bill  then  stated  that  the  Defendant  Jane  Amyot  Ditputedrenu. 
had  also  possessed  herself  of  the  rents  of  the  said  farms 
which  accrued  due  on  the  6th  of  April,  1842,  h&ng  the 
first  period  of  payment  thereof  next  after  the  decease  of 
the  intestate ;  that  the  Plaintiffs  were  entitled  to  the 
distributive  share  of  a  proportion  of  the  said  last-men- 
tioned rents,  according  to  the  time  which  elapsed  from 
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the  1 1th  of  October,  1841,  up  to  and  including  the  day 
of  the  death  of  the  intestate,  and  that  they  had  applied 
to  the  Defendant  Jane  Amyot  to  pay  to  them  respect- 
ively their  said  distributive  shares,  which  she  refused  to 
do,  and  that  she  claimed  to  be  entitled  to  the  said  rents 
for  her  own  benefit  as  hdbress-at-law  of  the  intestate. 

The  biU  prayed  that  an  account  might  be  taken  ot 
the  rents  of  the  intestate's  said  farms  which  accrued 
due  on  the  6th  of  April  next  after  his  death,  and  that 
Plaintiffi  might  be  paid  a  distributive  share  of  a  pro- 
portion of  such  rents,  according  to  the  time  which  elapsed 
from  the  11th  of  October,  1841,  up  to  and  induding  the 
day^of  the  death  of  the  intestate. 


Demurrer.         The  Defendants,  Jane  Amyot  and  her  husband,  de- 
murred for  want  of  equity. 

Argument.         Mr.  BoU  and  Mr.  Gordon  fVhitbreadf  for  the  de- 
murrer. 

The  law  on  apportionment  of  rent  may  be  considered 
with  reference  to  three  cases :  1.  Where  a  tenant  in  fee 
dies,  and  neither  his  interest  nor  the  interest  of  the  les- 
see terminates  on  that  event,  but  the  question  of  the 
titie  to  the  rent  from  the  time  of  his  death  to  the  ensuing 
day  of  payment  is  raised  between  his  real  and  personal 
representative :  2.  Where  the  interest  of  the  party  enti- 
tled to  receive  the  rent  (as  the  tenant  for  life  of  the  estate) 
determines  on  his  death,  but  the  interest  of  the  lessee  is 
not  terminated  by  that  event ;  as,  for  example,  where 
the  tenant  for  life  has  taken  the  estate  subject  to 
a  lease  which  outlives  his  life-interest,  and  had  been 
created  by  the  previous  owner  in  fee-simple :  3.  Where 
the  interest  of  the  party  entitied  to  receive  the  rents. 
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and  the  leasee  or  party  bound  to  pay  them^  determines  by 
the  same  events — as,  in  the  case  of  a  lease  created  by  a 
tenant  for  life,  beyond,  or  without,  a  power  for  that  pur- 
pose. In  the  first  of  these  cases,  the  common  law,  ac- 
cording to  which  the  heir-at-law  takes  the  rent,  as  inse- 
parable from  the  reversion,  is  not  affected  by  either  of 
the  statutes  11  Geo.  2,  or  4  &  5  WilL  4.  In  the 
second  case,  the  rent,  being  incident  to  the  reversion, 
became,  after  the  death  of  the  tenant  for  life,  without 
any  doubt  or  question,  the  right  of  the  reversioner,  until 
the  statuteof  the4  &  5  WilL  4,  c  22.  In  thethurdcase, 
it  was  equally  clear  that, — ^the  interest  both  of  the  party 
to  receive,  and  the  party  to  pay  rent,  determining  by 
the  same  event,  the  latter  altogether  escaped  from  the 
payment  of  rent  This  was  the  mischief  against  which 
the  statute  11  Geo.  2,  c.  19,  s.  lo,  was  designed  to  pro- 
vide (a). 


1844. 


ArffWHenK 


The  preamble  of  the  statute  4  &  5  W.  4,  c  22,  men- 
tions doubts,  which  are  to  be  removed  by  declaration, 
and  inconveniences,  which  are  to  be  remedied  by  enact- 
ment. As  to  the  first  class  of  cases,  there  was  no  doubt — 
it  was  always  clear  that  the  heir,  and  not  the  executor, 
took  the  rent.  There  was  neither  inconvenience  nor 
evil  in  his  doing  so ;  it  was  the  law  of  inheritance ;  it  was 
no  more  an  evil  than  are  the  laws  which  govern  the  de- 
scent of  real  and  personal  property.  It  is  in  the  domi- 
nion of  the  tenant  in  fee  simple  to  deal  with  his  estate  as 
he  wilL  Even  the  accidental  consequence,  that  his  real 
estate  might  not,  owing  to  his  death  intestate,  be  subject 
to  his  simple  contract  debts,  could  no  longer  be  sug- 
gested, for  a  prior  statute  (b)  had  rendered  real  estate 
assets  in  equity ;  and,  had  it  been  otherwise,  it  is  not 
thus  that  the  legislature  could  be  supposed  to  have  in- 


(a)  1  Swan.  340,  n.,  Id.  355. 
VOL.  m.  N 


(b)  3&4Will.4,c.l04. 
H.  W. 
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1844.  tended  to  bring  real  estate  within  the  reach  of  creditorB. 
In  the  second  class  of  cases,  there  were  no  doubts  to  be 
removed^  but  there  was  much  of  inconvenience.  A 
tenant  for  life,  as  the  statute  expresses  it»  **  whose  income 
was  wholly  or  principally  derived  from  rents,"  and  other 
periodical  payments,  lived  almost  up  to  the  day  when  the 
payment  became  due, — ^relied  upon  that  source  of  main- 
tenance, when,  by  the  acddent  of  his  death,  the  opera- 
tion of  the  law  was  to  take  from  him  that  inchoate  right 
which  he  had  acquired,  and  wholly  deprive  him  of  his 
income  from  the  last  rent  day.  In  the  third  class  of 
cases,  there  was  both  doubt  and  inconvenience,  to  which 
the  statutes  properly  apply  {a). 

The  *^  tenant  in  fee  simple,"  mentioned  in  the  second 
section,  refers  to  the  person  by  whom  the  lease  is  made; 
not  the  person  who  has  the  interest  referred  to.  The 
words  ''  the  death  of  any  person  interested  in  any  such 
rents  "  do  not  suitably  describe  the  estate  or  interest  of 
the  tenant  in  fee.  The ''death"  of  the  person  interested 
is  assumed  to  be  one  means  of  determining  the  interest; 
the  ''  determination  by  any  other  means  "  of  such  in- 
terest, which  may  be  by  the  death  of  the  cestui  que  vie, 
equally  assumes  that  it  is  to  be  acase  where  the  interest 
does  in  some  way  determine;  and,  therefore,  cannot  apply 
to  the  case  of  the  absolute  owner  or  tenant  in  fe^  whose 
interest  does  not  determine  by  hisdeatL  If  the  statute 
were  held  to  apply  to  the  heir  in  this  case,  it  must 
equally  apply  to  a  devisee, — ^if  to  a  devisee,  it  must  ap- 
ply to  a  specific  l^atee  of  stock,  as  against  whom  appor- 
tionment of  dividends  may  be  insisted  upon;  and  many 
questions  will  arise  in  the  administrationof  estates  which 
were  certainly  not  contemplated  by  the  legislatuie. 
They  cited  Olders/uao  v.  Holt(b). 

(a)   See  Ex  parte  Sn^th,   1        (h)  12  Ad.  &  £11.  590,  per 
Swan.  337,  and  Id.  340,  et  aeq.      Oolmidge^  J.  (p.  596). 
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[Itwas  also  argued,  that  the  enacting  clause  of  the 
act  should  be  construed  with  reference  to  the  preamble. 
RjfaU  V.  Bowks {a)\  Ash  y.  Abdy{b)\  SaJhdd  v.  Johnr 
son  (c).] 

Mr.  BondOy  and  Mr.  BaUyy  in  support  of  die  bill. 

The  effect  of  the  argument  against  the  apportionment 
in  this  case  is,  to  strike  out  the  words  ^*  tenant  in  fee  " 
fivHn  the  act,  for  these  words  would,  at  least,  be  unne- 
cessary, and,  according  to  the  construction  of  the  Defend- 
ants, have  no  other  result  than  that  of  creating  an  ambi- 
goity.  On  the  other  hand,  supposing  that  itwas  desired 
to  express  the  meaning  which  the  Plaintiffs  contend  that 
the  act  should  receive,  it  will  be  found  very  difficult  to 
convey  that  meaning  in  other  terms,  or  in  terms  not 
liable  to  a  similar  question.  The  Plaintiffs  rely  on  the 
express  words  of  the  statute,  and  claim,  under  those 
words,  their  apportioned  share  of  rents  from  ''the 
death  of  the  peraon  interested,''  and  under  whom  they 
derive  their  ri^t.  Another  effect  of  the  construction 
fi)r  which  the  Defendants  contend  is,  that  a  devisee  for 
life,  succeeding  a  tenant  in  fee,  wiU  not  only  take  the 
whole  rents  for  the  period  in  which  the  tenant  in  fee 
dies,  but  will  also  take  the  apportioned  rent  up  to  the 
time  of  his  own  death, — an  advantage  ^ven  to  one  of  the 
succesrive  possessors  of  the  estate  over  the  others,  which 
18  entirely  capridous,  and  not  to  be  lightiy  attributed 
to  the  l^islature.     They  mentioned  In  re  Marhby  (d). 


1844. 


Vice-Chancellor. — The  question  arises, — ^between 
the  heir  and  personal  representative  of  a  tenant  in  fee 


Judgment. 


(a)  iVes.  364,365. 
{b)  3  Swan.  664. 


(0  1  Hare,  207,  208. 
(d)  4  Myl.  &  Cr.  484. 


n2 
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siinple, — ^whether,  iinder  the  8tatute4&5  WilL4,c22(a), 
the  rents  payable  by  the  husbandry  tenants  are  apportion- 
able  between  such  heir  and  personal  representative. 

The  cases  shewing  the  state  of  the  law  prior  to  that 
act  are  collected  in  Mr.  SwanstaiCs  very  elaborate  note 
to  the  case  of  Ex  parte  Smyth  (J). 

The  statute  4  &  5  WilL  4,  c  22,  begins  by  reciting 
the  statute  11  Greo.  2,  c.  19,  s.  15,  under  which  the  ex- 
ecutors or  administrators  of  a  tenant  for  life,  who  hap- 
pened to  die  before  or  on  the  day  on  which  any  rent  was 
reserved  or  made  payable  upon  a  demise  or  lease  which  de- 
tennined  on  the  death  of  such  tenant  for  life,  was  enabled 
to  recover  the  whole  or  a  proportionable  part  of  the  rent. 
The  statute  then  recites  a  doubt  whether  the  provisions 
of  that  act  apply  to  every  case  in  which  the  interests  of 
tenants  determine  on  the  death  of  the  person  by  whom 
such  interests  have  been  created,  and  on  the  death  of 
any  life  or  lives  for  which  such  person  was  entitied  to. 
the  lands  demised;  and  that  it  is,  therefore,  desirable 
that  such  doubts  should  be  removed  by  a  declaratory 
law :  And  (after  intermediate  recitals,  to  which  I  will 
immediately  refer)  the  act,  by  the  first  section,  declares 
(in  effect)  that  all  rents  reserved  and  made  payable  in 
leases  which  determine  on  the  death  of  the  person 
making  them,  or  on  the  death  of  the  life  or  lives  for 
which  such  person  was  entitled  to  the  lands  demised^ 
shall  be  within  the  provisions  of  the  act  1 1  Geo.  2,  c.  19. 
This  is  the  whole  that  is  enacted  by  the  first  section  of 
the  act  4  &  5  Will.  4,  c.  22,  and  it  applies  only  to  cases 
in  which  the  interest  of  the  tenant  determines. 

(a)  An^act  (familiarly  known  nuities,  and  other  periodical  pay- 
as  Mr.  PouUef's  Act)  to  amend  ments. 
an  act  of  the  1 1  Geo.  2,  respecting  {h)  1  Swan.  337. 
the  apportionment  of  rents,  an- 
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In  the  preamble  in  the  first  section^  however,  other 
i  are  mentioned  to  which  it  is  proposed  that  the  law 
of  apportionment  shall  be  made  applicable,  and  to  those 
cases  the  enactments  in  the  second  section  exclusively 
apply:  the  question  is,  whether  the  present  case  is  one 
of  those  which  fill  within  that  section. 


1844. 
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The  preamble  in  this  respect  is  as  follows:  *^And 
whereas,  by  law,  rents,  amiuities,  and  other  payments, 
due  at  fixed  or  stated  periods,  are  not  apportionable 
(unless  express  provision  be  made  fi^r  the  purpose),  from 
which  it  ofiten  happens  that  persons  (and  their  represent- 
atives) whose  income  is  wholly  or  principally  derived 
finom  these  sources,  by  the  determination  thereof  before 
the  period  of  payment  arrives,  are  deprived  of  means  to 
satisfy  just  demands,  and  other  evils  arise  from  such 
rents,  amiuities,  and  other  payments  not  being  appor- 
tionable, which  evils  require  remedy.** 

From  this  preamble  it  is  manifest,  that  one  class  of 
cases  with  which  the  l^sUture  proposed  to  deal  were 
those  in  which  persons  having  life  estates  only,  in  rents, 
annuities,  and  other  payments,  due  at  fixed  or  stated  pe- 
riods, lost  the  whole  of  a  periodical  payment  by  dying 
before  the  entire  payment  had  become  actually  due. 
But  the  preamble  goes  further,  and  says,  that  other 
evils  arise  firom  the  rents,  annuities,  and  other  payments, 
not  being  apportionable;  leaving  it  doubtful  whether 
those  other  evils  apply  to  cases  of  a  similar  kind,  or  to 
cases  of  a  different  class.  The  result,  therefore,  is,  that 
the  preamble  is  gtoeral,  and  the  expressions  of  the  enact- 
ing clause  must  determine  the  case. 


It  was,  I  think,  admitted  in  argument, — ^but,  if  not 
admitted,  I  am  prepared  to  express  my  opinion, — ^that  no 
legitimate  argument  in  favour  of  the  claim  of  the  executor 
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This,  no  doubt,  may  be  the  effect  of  the  combined  operas 
lion  of  the  act  and  the  pre-existing  law;  and  although 
it  is  an  anomaly,  I  think  it  is  not  an  argument  of  any 
great  force,  upon  the  construction  of  the  act,  which  does 
not  affect  to  control  the  power  of  the  tenant  in  fee  to 
dispose  of  his  estate,  as  between  his  devisees,  or  real  and 
personal  representatives,  as  he  may  think  proper. 

Demurrer  allowed. 


29^A  March. 

Verification  of 
the  copy  of  the 
bill  served  nn- 
der  the  24th 
Order  of  Au- 
gust, 1841. 

Itisnotsuffi- 
dent  that  the 
copy  of  the  bill 
served  under 
the  24th  Order 
has  been  exa- 
mined with  the 
office  copy; 
unless  the  office 
copy  be  proved 
to  have  been 
examined  with 
the  engross- 
ment. 


COLEMAN  V.  RACKHAM. 

In  this  case,  (which  is  reported  2  Harcy  p.  354),  under 
the  Order  XXIV.  of  August,  1841,  a  memorandum  of 
service  of  a  copy  of  the  bill  examined  with  the  office  copy 
was  entered. 


The  Vicb-Chancellob,  this  day,  adverting  to  the 
case,  said,  that  the  point  had  been  considered  by  the 
other  Judges  of  the  Court)  and  they  were  of  opinion 
that  the  examination  with  the  office  copy  ought  not  to 
satisfy  the  Court,  unless  the  office  copy  were  proved  to 
have  been  examined  with  the  bilL  The  copy  of  the  bill 
served  under  the  Orders  XXIIL  and  XXIV.,  of  Au- 
gust, 1841,  ought  to  be  examined  either  with  the  en- 
grossment, or  with  some  other  document,  proved  to  have 
been  previously  examined  with  the  engrossment  (a):  he 
should  not,  therefore,  in  this  respect,  follow  the  case  of 
Coleman  v.  Rackham  in  future. 


(a)  In  the  first  cases  in  which 
these  orders  were  brought  into 
operation,  it  was  insisted  by  the 
officers  of  the  Court  that  no  other 
than  office  copies  would  suffice ; 
(see  Blew  t.  Martm^  1  Hare, 


150) ;  but  it  would  seem,  from  the 
above  intimation,  that  an  office 
copy  (not  being  an  examined 
copy)  does  not  satisfy  the  terms 
of  the  Order. 


CASES  IN  CHANCERY. 


186 


1843. 


KEAKSLEY  v.  WOODCOCK. 

JldthJuiy. 
OHN  HODSONy  by  his  wOl,  dated  in  February,  Bequest  of  a 

,.,•  ■■•  ii"  J    share  in  certain 

1828,  among  other  things  directed  his  executors  and  trust  funds,  in 
trustees  to  stand  possessed  of  the  sum  of  12,000/.  upon  ^^^^toii, 
trust,  out  of  the  interest  thereof  to  pay  150/.  each  to  his  administrators, 

and  assigns, 
nieces,  Margaret  and  Frances  Keardey;  and,  upon  fur-  provided  that, 

ther  trust,  during  the  life  of  Margaret  and   Frances  during  the  life 

Kearsleyy  or  of  either  of  them,  to  pay  such  of  the  interest  ^^  ?•  °^^-» 

and  annual  produce  of  the  said  sum  of  12,000/.  as  was  not  or  otherwise 

thereinbefore  directed  to  be  paid  to  Margaret  and  Frances  share  in  the 

Kearsley  respectively  unto  his  nephews,  James  and  Tho~  ^^^^J^^' 

mas  Kearsley f  their  respective  executors,  administrators,  or  attempt  or 

,  agree  so  to  do, 

and  asdgns,  in  equal  shares ;  and  from  and  after  the  de-  or  do  any  act 

cease  of  the  survivor  of  them  the  said  Margaret  and  Sia^iifth^said 

Frances  Kearsley  to  stand  possessed  of  8000i,  part  of  ?^°° ^'MmMtf 

the  said  sum  of  12,000/.,  and  the  securities  upon  which  or  his  execu- 

the  same  should  be  invested,  and  the  interest  and  annual  nutrators, 

would  become 
i  in  some 

Thomas  Kearsley  respectively,  their  respective  executors,  ^^^  person, 

then,  and  in 

administrators,  and  assigns,  in  equal  shares  and  proper-  such  case,  aU 
tions,  as  tenants  in  common.     Provided  always,  and  he  ^j^^  ^tie,  and 
thereby  declared,  that  if  the  said  James  Kearsley  and  '^^{^  >?  «*<* 

■^  ^  ^  *'  trust  monies 

Thomas  Kearsley y  or  either  of  them,  during  the  life  of  should  abso- 
dther  of  them  the  said  Margaret  and  Frances  Kearsley ^  detennine,  and 
should  assign,  charge,  or  otherwise  dispose  of  their  or  ^ercupon*be- 

come  absolutely 
forfeited;  and  the  trustees  should  thenceforward  stand  possessed  of  the  shares  or  share  so  for- 
feited, io  trust  to  pay,  apply,  and  dispose  of  the  annual  produce  thereof,  during  the  lives  of  B. 
and  C,  for  the  support  and  maintenance  of  A.,  and  of  his  wife  and  family,  or  otherwise  for 
his  and  their  benefit,  in  such  manner  as  the  trustees  should  think  proper,  and  after  the  death 
of  B.  and  C.  should  settle  and  assure,  or  pay  and  apply,  and  dispose  of  the  share  so  for- 
feited, in  trust  for,  or  for  the  benefit  of,  A.  and  his  family,  in  such  manner  as  they  should 
in  their  discretion  think  proper.  A.  assigned  aU  his  property  to  trustees  for  his  creditors,  and 
thereby  committed  an  act  of  bankruptcy,  and,  a  fiat  being  issued  against  him,  he  was  declared 
a  bankrupt: — Htild^  that,  upon  the  execution  by  A.  of  the  assignment,  his  share  and  interest 
in  the  trust  monies  became  subject  to  the  trust  declared  by  the  will  for  the  benefit  of  A.  and 
his  wife  and  family;  that  A.  was  not  of  necessity  entitled  to  any  part  of  the  income  of  the 
trust  monies  separately  from  his  wife  and  children  ;  but  that  any  interest  of  A.  in  the  trust 
monies  not  applicable  for  the  support  and  maintenance  of  his  wife  and  children  passed  to  his 
assignees  on  his  bankruptcy. 


produce  thereoij  in  trust  for  the  ?iBkii  James  Kearsley  and  ^^'jjlj^ 


VOL.  ni. 


H.  w. 
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his  ehares  or  share  of  and  In  the  interest  and  annual 
produce  of  the  said  sum  of  1 2^0007.5  or  his  or  their  shares 
or  share  of  and  in  the  said  principal  sum  of  12^0007.,  or 
the  securities  on  which  the  same  should  be  invested^  or 
attempt  or  agree  so  to  do,  or  do  any  act  whereby  their 
or  either  of  their  shares  or  share  of  and  in  the  said  inter- 
est, monies,  and  premises,  if  payable  to  themselves  or 
himself^  their  or  his  executors  or  administrators,  would 
become  rested  in  some  other  person  or  persons.  Then 
and  in  such  case,  and  immediately  thereupon,  the  testa- 
tor directed  that  all  the  estate,  right,  title,  and  interest 
of  such  of  them  the  said  James  Kearsley  and  Thomas 
Kearsleyy  his  executors  or  administrators,  so  assigning  or 
disposing  of,  or  agreeing  to  assign  and  dispose  of,  his 
share  in  the  said  interest,  monies,  and  premises,  or  doing 
any  other  act  whereby  the  same  would,  if  this  proviso 
were  not  contained  in  that  his  will,  vest  in  or  become 
payable  to  any  other  person  or  persons  as  aforesaid,  should 
absolutely  cease  and  determine,  and  the  same  should  there- 
by and  thereupon  become  absolutely  forfeited,  and  the 
trusts  thereinbefore  declared  of  and  concerning  his  share 
which  should  not  then  have  been  carried  into  effect,  should 
cease  and  determine.  And  the  said  executors  and  trus- 
tees, and  the  survivor  of  them,  and  the  executors,  admi- 
nistrators, and  assigns  of  such  survivor,  should  thence- 
forth stand  and  be  possessed  of  and  interested  in  the 
share  or  shares,  which  should  be  so  forfeited  as  aforesaid 
of  the  said  sum  of  12,000/.,  and  the  securities  upon  which 
the  same  should  be  invested,  and  the  interest  and  annual 
produce  thereof,  in  trust,  to  pay,  apply,  and  dispose  of 
the  interest  and  annual  produce  thereof,  during  the  life 
of  either  of  them  the  emAMargaret  vmA  Frances  Kearsley ^ 
for  and  towards  the  support  and  maintenance  of  such  of 
them  the  said  James  Kearsley  and  Tliomas  Kearsley^  as 
would  otherwise  have  been  entitled  to  receive  the  same, 
and  of  his  wife  and  family,  or  otherwise  for  his  or  their 
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benefit^  in  sach  manner  as  the  said  trustees  or  trustee 
should  think  proper;  and  from  and  after  the  decease  of 
the  survivor  of  them,  the  sidd  Margaret  and  Frances 
Keardey^  in  trust  that  they  the  said  trustees  or  trus- 
tee should  settle  and  assure,  or  pay  and  apply  and  dis- 
pose oi^  the  share  or  shares  ^hich  shall  be  so  forfeited 
of  and  in  the  said  principal  sum  of  12,000/.,  and  the 
securities  on  which  the  same  should  be  invested,  and  the 
interest  and  annual  produce  thereof^  to  or  in  trust  for 
(»r  for  the  benefit  of  the  person,  or  respective  persons, 
whose  share  or  shares  should  have  been  so  forfeited,  and 
his  family,  or  their  respective  families,  in  such  manner 
as  the  said  trustees  or  trustee  should,  in  their  or  his 
discretion,  think  proper. 
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The  testator  died  in  1828.  His  estate  was  adminis- 
tered by  his  executors,  and  12,000/.  invested,  and  part 
of  the  dividends  applied  in  payment  of  the  annuities,  to 
Margaret  and  Frances^  and  the  surplus  was  paid  to 
James  and  Thomas.  On  the  9th  of  March,  1842, 
Tkcmas  executed  a  conveyance  and  assignment  of  all 
his  real  and  personal  property  to  trustees  for  his  credi- 
tors, and  thereby  committed  an  act  of  bankruptcy; 
upon  which  a  fiat  issued,  on  the  12th  of  March,  and  he 
was  declared  a  bankrupt. 


The  wife  and  children  of  Thomas  Kearsley  instituted 
this  suit  against  his  assignees  in  the  bankruptcy,  the 
trustees  under  the  will,  and  the  bankrupt,  praying  a 
declaration,  that,  from  and  after  the  9th  March,  1842, 
when  Thomas  Kearsley  executed  the  said  conveyance 
and  assignment,  his  estate  and  interest  under  the  will 
became  absolutely  forfeited,  and  that  the  trusts  con- 
cerning the  same  for  his  benefit  ceased  and  determined, 
and  thereupon  the  Plaintifis  became  entitled  to  have  a 
moiety  of  the  surplus  interest  of  the  12,000/.  applied 

o2 
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for  their  maintenance  and  support,  or  otherwise  for 
their  benefit  under  the  trusts  of  the  will,  until  the  de- 
cease of  the  survivor  of  Margaret  and  Frances  ;  and  that 
from  and  after  the  decease  of  such  survivor,  the  trustees 
and  the  survivor  of  them,  his  executors,  &c.,  should 
stand  possessed  of  400021,  part  of  the  12,000/1,  and  the 
interest  and  annual  produce  thereof^  upon  trust  to  settle, 
assure,  or  pay  and  apply  and  dispose  of  the  same,  for 
or  for  the  benefit  of  the  Plaintiffs,  in  such  manner  as  the 
said  trustee  or  trustees  should,  in  their  or  his  discretion, 
think  proper;  and  that,  if  necessary,  the  4000/.  might 
be  secured  for  the  benefit  of  the  Plaintiffs,  under  the 
trusts  of  the  will,  and  the  produce  thereof  applied,  from 
time  to  time,  for  their  benefit,  as  the  Court  should 
direct 


The  Defendants,  the  assignees,  by  their  answers  sub- 
mitted whether  the  direction  in  the  will  was  not  inef- 
fectual to  defeat  or  divest  the  right  of  Thomas  Kearsley; 
or  if  it  was  to  any  extent  effectual,  whether  they,  as  his 
assignees,  were  not  entitled  to  so  much  of  the  surplus 
interest,  and  of  the  4000/1,  as  would  have  been  payable 
or  applicable  for  the  maintenance  or  support  of  Thomas 
Kearsley  himsel£ 

Thnnas  Kearsley ^  the  bankrupt,  was  served  with  a 
copy  of  the  bill,  and  did  not  appear. 


Argument.  Mr.  RomiUy  and  Mr.  Palmer,  for  the  Plaintiffs,  sub- 

mitted that  the  interest  of  Thomas  Kearsley  under  the 
will  ceased  upon  his  execution  of  the  assignment  of  the 
9th  of  March,  1842.  Dammett  v.  Bedford  {a).  Cooper  v- 
WyaU{b)y  Lewes  v.  Lewes  (c),   Twopeny  v.  Peyton  {d). 


(a)  6  T.  R.  684;  3  Ves.  149. 

(b)  5  Madd.  482. 


(e)  6  Sim.  304. 
(d)  10  Sim.  487. 
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Godden  v.  Crowhvrst  (a),  Brandon  v.  Aston  (J),  Bippon         1843. 
V.  Norton  (c),  Page  y.  Way  {d).  Kearslby 

V, 

Woodcock. 
ArgumerU. 


Mr.  James  Parker ^  for  the  assignees. 


The  assignment  of  the  9th  of  March  did  not  affect 
the  interest  of  Thomas  Kearsley^  for  that  instrument, 
being  an  act  of  bankruptcy,  was  void.  Doe  d.  Lloyd  v. 
Powell  (e).  The  bankruptcy  had  the  effect  of  creating 
a  compulsory,  and  was  not  a  voluntary,  alienation.  Lear 
y.LeggeU{f),  Whitfield  v.  Prichett{g).  Even  should 
the  clause  of  forfeiture  take  effect  in  this  case,  either  on 
the  execution  of  the  void  assignment,  or  on  the  subse- 
quent bankruptcy,  the  trustees  were  still  bound  to  em- 
ploy the  trust  funds  in  some  measure  for  the  benefit  of 
the  bankrupt,  and  whatever  individual  benefit  the  bank- 
rupt would  retain  passed  to  his  assignees.  He  cited 
also  Snowdon  v.  Dales  (h)y  Green  v.  Spicer(i)f  Piercy  v. 
Boberts  (A),  Lord  v.  Bunn  (jy 


The  Vice-Chancellor,  adverting  to  the  case  of 
WethereUv.  Wilson  (m),  said,  that  it  was  not  of  necessity 
that  any  part  of  the  trust  funds,  under  such  a  gift  as  the 
present,  must  be  applicable  for  the  separate  benefit  of 
the  husband  or  father  who  had  become  bankrupt.  The 
whole  property  might  not  be  more  than  sufficient  for 
the  support  and  maintenance  of  the  wife  and  children; 
and  the  benefit  which  the  bankrupt  derived  from  the 
property  might  not  be  capable  of  severance, — ^it  might  be 


Judgment, 


(a)  10  Sim.  642. 

(6)  2  Y.  &  C.  C.  C.  24. 

(c)  2  Beav.  63. 

(d)  3  Beav.  20. 
(«)  5  B.  &  C.  308. 

If)  2  Sim.  479;  S.  C.  1  R.  & 
Myl.  690. 


(g)  2  Keen,  608. 
(A)  6  Sim.  524. 
(i)  1  R.  &  Myl.  395. 
(k)  1  Myl.  &  K.  4. 
(l)  2  Y.  &  C.  C.  C.  98. 
(m)  1  Keen,  80. 
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of  such  a  kinci,  that  no  definite  portion  of  the  principal 
or  income  could  in  respect  thereof  be  diverted  from  its 
application  for  the  benefit  of  the  other  members  of  the 
family^ — supposing,  for  example,  the  joint  occupation  of 
a  house,  which  was  necessary  for  the  habitation  of  the 
wife  and  children,  the  expense  of  which  was  not  in- 
creased by  the  circumstance  that  it  was  also  the  abode 
of  the  bankrupt  The  decree  in  this  case  should  be 
similar  to  that  which  was  made  by  Lord  LangdaU  in 
Page  v.  Way. 


Minuie.  Declare,  that  the  Defendants,  N.  E.,  /.  S,^  and  /.  H.  S.y  the 

assignees  of  the  Defendant  Thomas  Kearsley^  are  entitled  to  the 
income  accrued  due  before  the  9th  of  March,  1 842,  the  date  of  the 
creditor's  deed  in  &c.,  and  not  paid  to  the  Defendant  Thoma*  Kears^ 
ley,  previous  to  his  bankruptcy,  on  one  moiety  of  the  residue  of  the 
sum  of  12,000i!.  in  &c.,  after  providing  for  the  annual  payments  of 
150/.,  and  150/.  in  &c.;  and  let  the  Defendants  (the  trustees)  pay 
the  same  (if  any)  to  the  Defendant/.  H.  S,  (official  assignee)  ac- 
cordingly; and  declare,  that  from  the  date  of  the  said  deed  of  the 
9th  of  March,  1842,  the  said  income  was  subject  to  the  trusts  of  the 
will  of  the  testator,  John  Hodson,  in  '&c.  declared  in  the  event  of 
the  forfeiture  therein  mentioned,  and  that,  according  to  the  tnie 
construction  of  the  said  will,  the  Defendant  Thomat  Keardey^  the 
husband,  is  not  entitled  to  any  part  of  the  said  income  separately 
from  the  Plaintiffs,  his  wife  and  children.  And  that  any  interest  of 
the  said  Defendant  Thonuu  Kear$leyy  under  the  trusts  of  the  said 
will,  not  required  for  the  support  and  maintenance  of  the  Plaintiffs, 
his  wife  and  children,  goes  to  the  Defendants,  N.  E,,  J.  S.,  and 
/.  H.  <9.,  assignees  Sic,  Refer  it  to  the  Master  in  rotation,  to  in- 
quire whether  the  present  annual  income  of  one  moiety  of  the 
residue  of  the  said  12,000/.,  after  providing  for  the  said  150/.  and 
150/.  as  aforesaid,  is  more  than  sufficient  for  the  maintenance  and 
support  of  the  Plaintiffs,  the  wife  and  children  of  the  Defendant 
Thomas  Keanlei/f  and  if  so,  by  how  much.  Tax  the  costs  of  all 
parties  of  this  suit,— the  costs  of  the  Plaintiffs  and  the  Defendants, 
the  trustees,  ns  between  solicitor  and  client,  and  let  the  same  be  paid 
and  retained  by  the  said  Defendants,  the  trustees,  out  of  the  income 
of  the  said  moiety  of  the  12,000/.,  after  providing  for  the  said  150/. 
and  150/.  as  aforesaid,  accrued  due  since  the  9th  of  March,  1842. 
Reserve  further  directions  and  the  subsequent  costs.  Liberty  to 
apply. 
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EEEVE  V.  ATTORNEY-GENERAL.  22m/,  26M, 

and  27th  July, 

Thomas  MEYRICK,  by  Ws  win,  dated  in  1839,  Bequest  of 

after  giving  several  sums  of  money  to  charitable  socie-  ?.  society  for 

ties,  to  be  paid  exclusively  out  of  such  part  of  his  per-  ^^^^^  '^/L 

sonal  estate  as  he  could  lawfully  charge  with  the  pay-  Poor,"  upon 

ment  of  legacies  to  charitable  uses,  and  directing  them  the  income  in 

to  be  applied  solely  within  the  principality  of  Wales,  ^  Sou^-raS 

proceeded  to  make  bequests  in  the  following  words: —  of  seven  or 

.  .  ....  .        more  country 

*'  In  like  manner,  and  with  the  like  limitation,  I  give  labourers  in  the 

1000/.  in  the  new  3/.  10*.  per  cent  Annuities,  to  the  Widea^  selected 

'  Society  for  Bettering  the  Condition  of  the  Poor,'  held  '^.^errwd 

in  London  or  elsewhere,  for  which  the  receipt  of  the  bequest  of  other 

,  stock  to  the 

treasurers  for  the  time  being  shall  be  a  good  discharge  **  Sodety  for 
in  trust  to  pay  the  dividends,  amounting  to  35/.,  pay-  ment^of^e3i 

able  on  January  5th  and  July  5th,  for  house  rent,  in  Servants,"  up- 
•'  J  ^  'on  trust  to  dis- 

Bums  not  above  5/.  each,  to  seven  or  more  country  tribute  the  in- 
labourers  once  only,  on  producing  a  certificate  from  the  in  gratuities  to 
clergyman  or  churchwardens  of  their  honesty,  sobriety,  J^meprincl?^ 
quietness,  and  industry,  and  attendance  at  church,  and  pality,8eiectedin 

a  certain  man* 

their  not  possessing  money,  or  land,  or  goods,  to  above  ner.  The  two 
6i,  nor  receiving  parochial  relief.*'  And  the  testator,  S^oedSere- 
by  his  said  will,  after  exhorting  servants  to  be  obedient  "^J^disclai^^S' 
unto  their  own  masters,  and  to  please  them  well  in  all  the  legacies  :— 

i  .  .    .  Held,  that  the 

things,  not  answering  again,  and  not  purloining,  but  discretion  of  the 

having  all  good  fidelity  and  denying  ungodliness  and  j^  ^lese  cmm^  ' 

worldly  lusts,  and  to  live  soberly,  godly,  and  righte-  of  the  essence  of 

the  trust  <  that 

ously,  proceeded  as  follows:— "For  such  servants,  and  the  trust  being 


the  like  limitation  to  the  prinajwdity  of  Wales,  which  aCd  for  ottS] 
contains  42,274  female  servants,  I  give  1000/.  in  the  definite  objwts, 

',  c,     .  '    and  not  a  gift  to 

said  new  3/.  10*.  per  cent.  Annuities  to  the  *  Society  for  charity  gcne- 
the  Encouragement  of  Female  Servants,'  held  at  110,  finitely,  it  waa 

not  a  case  ^n 
which  the  dis- 
position of  the  fund  required  the  authority  of  the  sign  manual;  and  that  the  Court  would 
carry  the  trust  into  effect  bf  meaiu  of  a  scheine. 
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1843.  Hatton  Garden,  or  elsewhere,  in  trust  to  pay  the  yeariiy 
dividends,  SSL,  in  sums  of  1/.  to  each  such  female  ser- 
vant, once  only,  on  their  producing  a  certificate,  to  be 
entered  on  the  books  of  the  society,  agned  by  the  mi- 
Statement.  i^ster  and  churchwardens  of  their  parish,  of  ihdr  r^u- 
lor  attendance  at  church,  and  by  their  masters  or  mis- 
tresses of  their  ten  years'  quiet  and  faithful  service,  at 
&l  or  less  per  annum,  and  of  their  never  having  been 
married  or  pregnant."  **  Also  I  give  in  like  manner  to 
the  said  society,  the  further  sum  of  1007.  in  the  sud 
new  32.  10s.  per  cent.  Annuities,  in  trust  to  pay  the 
dividends  3iL  lOs.  on  July  5th,  annually,  to  the  church- 
wardens of  the  parish  of  Hobworthy,  in  the  county  of 
Devon,  who  shall  on  the  Monday  following  openly  give 
2L  \0s.  of  that  sum  to  the  young  single  woman  resident 
in  that  parish,  being  imder  thirty  years  of  age,  and  ge- 
nerally esteemed  by  the  young  as  the  most  deserving, 
and  the  most  handsome,  and  most  noted  for.  her  quiet- 
ness, and  attendance  at  church;  and  on  the  next  day 
'shall  openly  give  the  renudnder  of  that  sum  to  any 
spinster  not  under  sixty  years  of  age,  and  noted  for  the 
like  virtues,  and  not  receiving  parochial  relief.  These 
donations  shall  be  made  to  the  same  woman,  being 
single,  once  only,  and  at  noon,  and  their  names  and 
ages,  and  abodeef,  and  the  sums  given  to  each  not  recdv- 
ing  parochial  relief,  and  the  dates,  shall  be  duly  entered 
in  a  book  to  be  kept  safely  by  every  successive  church- 
warden, who  shall  sign  and  determine  each  payment 
under  this  title,  '  Donations  made  to  maintain  peace  on 
earth,  and  good-will  amongst  men.' " 

The  testator  gave  the  residue  of  his  personal  estate 
to  the  Society  for  Promoting  Christian  Knowledge,  to 
be  paid  to  the  treasurers  for  the  time  being,  whose  re- 
ceipt was  to  be  a  good  discharge  for  the  same,  in  trust  to 
pay  the  income  yearly  to  such  preacher,  appointed  and 
licensed  by  the  bishops,  as  therein-mentioned. 
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After  the  death  of  the  testator^  the  Society  for  Bet- 
tering the  Condition  of  the  Poor,  and  the  Society  for 
the  Encouragement  of  Female  Servants,  declined  the 
trusts  of  the  said  legacies,  as  not  being  within  the  pur- 
poses for  which  they  were  constituted.  The  bill  was 
filed  by  the  executor  against  the  treasurers  of  the  two 
societies  which  so  renounced  their  legacies, — ^the  trea- 
surers of  the  Society  for  Promoting  Christian  Blnow- 
ledge,  and  the  Attorney-General, — for  the  administra- 
tion of  the  estate  under  the  direction  of  the  Court ;  and, 
if  necessary,  for  a  reference  to  the  Master  to  approve  of 
one  or  more  scheme  or  schemes  for  the  management  and 
distribution  of  the  charitable  legacies.  The  treasurers 
of  the  two  first-named  societies  disclaimed  by  their 
answers  the  legacies  given  to  those  societies,  and  the 
bill  was  dismissed  against  them. 


1843. 


StatemmU. 


On  the  hearing  of  the  cause,  it  was  referred  to  the  Decree  for 
Master  to  inquire  and  state,  whether  the  personal  estate  coxmh  contin. 
of  the  testator  was  pure  personal  estate,  or  whether  the  ^^l  "P®"  * 
same  or  any  and  what  part  thereof  consisted  of  personal  finding  ai  to 
estate   savouring  of  realty,  and,  if  any  part  of  such  the  estate, 
personal  estate  consisted  of  personal  estate  savouring  of 
realty,  then  it  was  ordered,  that  the  Master  should  in- 
quire and  state  who  were  the  next  of  kin  of  the  testator 
living  at  the  time  of  his  death,  and  if  any  of  such  next 
of  kin  had  since  died,  who  were  his,  her,  or  their  per- 
sonal representative  or  personal  representatives.     And 
if  the  Master  should  find,  that  the  said  personal  estate 
was  pure  personal  estate,  then  it  was  referred  to  the 
Master  to  take  the  usual  accounts  of  the  personal  estate 
of  the  testator,  and  his  debts  and  legacies  (a). 


(a)  See  contingent  decrees  for  on  proof  of  plaintiff's  debt.  FUk 
account,  Hughes  t.  Eades,  1  t.  Norton^  2  Hare,  382,  on  find- 
Hare,  489,  on  proof  of  parties  ing  that  all  parties  are  before  the 
being  out  of  the  jurisdiction,  and  court 
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1843.  The  IVIaster^  by  his  report,  found  that  the  testator 

was  not  possessed  of  any  personal  estate  which  savoured 
of  realty;  and  he  stated  the  accounts  of  the  estate,  and 
the  said  disclaimers  by  the  said  two  societies  of  the  legar 
Jufy  \lth.     ^^  bequeathed  to  them.     On  further  directions, 

July  22nd.         Mr.  Wray^  for  the  Attorney-General,  submitted  that 
Argument.     ^^  distribution  of  the  disclaimed  legacies  for  charitable 
purposes  should  be  according  to  her  Majesty's  appoint- 
ment, by  sign  manual     He  cited  the  case  of  Denyer  v. 
Druce  (a),  in  which  legacies,  having  been  declined  by 


{a)  Denyer  v.  Druce,  Ist  July, 
1829.  M.  R.  Decree  to  transfer 
and  pay  legacies  of  stock  to  such 
person  or  persons  as  his  majesty, 
hy  warrant  under  his  majesty's 
sign  manual,  should  appoint  to 
he  disposed  of  in  charity : — ^There 
were  in  this  case  two  hequests, 
one  to  the  governors  of  Christ's 
Hospital,  on  trust  to  dispose  of 
the  dividends  of  a  large  sum  of 
stock  for  charitable  purposes. 
The  governors  declined  the  trust: 
—Granted  to  the  same  purposes 
to  which  the  dividends  were  di- 
rected to  be  applied  by  the  said 
governors. 

The  other  bequest  was  of  2000/. 
stock  to  the  University  of  Oxford, 
— the  dividends  to  be  applied  in 
prizes  for  Divinity  subjects,  on 
certain  conditions.  The  Univez^ 
sity  declined  the  bequest  on  the 
terms  of  the  will : — Granted  to 
the  University  for  similar  pur- 
poses, on  other  terms.  See  Tarn- 
lyn,  32. 

Mr.  Wray  also  referred  to  the 
following  cases. 

Da  Cotta  V.  Da  Paz,  18th 
May,   1754.    To  be  applied  in 


some  other  charitable  use  as  his 
majesty  should  think  fit  to  direct. 
Bequest  c^  1200/.  by  EUa§  Da 
PuZj  income  to  be  applied  toward 
establishing  a  Jesuba  or  assembly 
for  daily  reading  the  Jewish  law. 
Warrant  under  sign  manual,  di- 
recting the  Attorney-General  to 
apply  for  an  order  of  the  court 
for  paying  1000/.  to  the  gover- 
nors and  guardians  of  the  Found- 
ling Hospital,  to  be  applied  by 
them  towards  supplying  a  preach- 
er in  their  chapel,  and  to  instruct 
the  children  under  their  care  in 
the  Christian  religion,  and  for 
other  incidental  expenses  attend- 
ing the  said  chapel.  See  1  Dick. 
258. 

Legge  v.  J$giU,  27th  Novem- 
ber, 1818,  (V.-C.)  Declared, 
that  the  clear  residue  of  the  tes- 
tatrix's personal  estate  not  speci- 
fically bequeathed  ought  to  be 
disposed  of  in  charity. 

Bequest.  '<  If  there  is  money 
left  unemployed,  I  desire  it  may 
be  given  in  charity  :*'— Granted 
to  St.  George's  Hospital.  (See 
T.  &  R.  265,  S.  C.) 

Ware  y^itarneg-  General  1 9th 
August,  1824,   M.  R.    D«oUr- 
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the  bodies  to  which  they  were  ^ven,  were  disposed  of 
hj  the  royal  warrant. 

Mr.  Tennant  and  Mr.  Fane^  for  the  executor,  sub- 
mitted that  inasmuch  as  the  charitable  purpose  was  not 
indefinite,  but  a  particular  trust  had  been  declared,  the 
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ation.  That  the  residue  ought  to 
be  disposed  of  in  charity  as  his 
majesty  shall  be  pleased  to  di- 
rect; and  decree  that  it  be  trans- 
ferred and  paid  to  such  person  or 
persons  as  his  majesty  by  royal 
sign  manual  shall  be  pleased  to 
appoint.  Bequest  of  residue  "  to 
the  Poor:" — Granted  to  the  poor 
relations  of  the  testatrix. 

Attorney- General  v.  London- 
derry, (Hele's  Charity),  22nd 
November,  1825.  Declaration, 
that  in  the  events  which  had  hap- 
pened the  fight  of  appointing  the 
fines  reserved,  and  to  be  reserved, 
upon  the  leases  of  the  estates 
comprised  in  &c.  to  charitable 
purposes,  was  in  his  majesty  by 
his  sign  manual,  and  reservation 
of  further  directions  as  to  the  ap- 
plication of  the  funds  until  his  ma- 
jesty by  his  sign  manual  shall 
signify  his  pleasure  with  respect 
to  the  application  thereof. 

Satiford  v.  Gibbom,  20th 
March,  1829,  M.  R.  Decreed, 
to  be  applied  in  charity  in  such 
manner  as  his  majesty  by  warrant 
under  his  majesty's  sign  manual 
should  appoint.  Bequest  to  a 
Lunatic  Asylum  not  existing : — 
Granted  to  a  poor  sister-in-law  of 
the  testator,  and  legatee  under 
the  will. 

tSimon  ▼.  Barber,  22nd  June, 
1829.  Decreed  to  be  applied  in 
charity,  in  such  manner  as  his 


majesty  by  warrant  under  his 
majesty's  sign  manual  shall  be 
pleased  to  appoint  Legacy  to 
treasurer,  governors,  or  directors 
of  Guernsey  Hospital,  (not  exist- 
ing) : — Granted  to  town  and 
country  Hospitals  of  Guernsey  in 
equal  moieties.  See  Tamlyn,  14. 
ThorUy  v.  BymCy  4th  Decem- 
ber, 1830,  V.-C.  To  be  applied 
in  such  manner  as  his  majesty  by 
warrant  under  his  majesty's  sign 
manual  should  be  pleased  to  ap- 
point. Bequest  to  the  North 
American  Institution,  (not  existF- 
ing):— Granted  to  the  Benevo- 
lent or  Stranger's  Friend  Society, 
a  charity  benefited  under  the  will 
of  the  testator. 

R$  Dickttton^  8th  Decemberi 
1837,  V.-C.  Ordered  that  the 
executors  of  the  testator,  Thomas 
Dickason,  pay  the  residue  of  the 
1000/.  (after  retaining  and  pay- 
ing costs  as  directed  by  the  order) 
to  such  persons  as  her  Majesty 
should  by  sign  manual  appoint, 
for  the  use  of  such  charities,  and 
in  such  proportions  as  her  ma- 
jesty should  under  her  royal  sign 
manual  direct.  Bequest  to  ten 
such  charities  as  the  testator 
should  name,  100/.  each :  if  he 
should  not  name  them,  then  the 
executors  to  make  the  disposition. 
The  executors  declined  io  act  :— 
Granted  to  charities  in  unequal 
proportions. 


196 


CASES  IN  CHANCERY. 


1843.         Court  would  carry  it  into  effect,  either  strictly  or  cy 
pr^ ;  and  that  it  was  only  in  cases  where  the  fund  was 
to  be  applied  generally  to  charity,  without  an  indication 
of  the  mode,  that  the  application  of  the  fund  was  cast 
Argumeni.      upon  the  Crown. 


Mr.  WetkereU,  for  the  residuary  l^atees. 

The  cases  cited  were — Moggridge  v.  TheickweU  {a), 
Hayter  v.  TVego  (b\  Peace  v.  Archbishop  of  Canterbury  [c\ 
Attorney' General  y.  The  Ironmangeri  Company  {d)y  Ow- 
maney  v.  Butcher  (e). 


July  27/A.     Vice-Chancellor  : — 

Judgment.  rjr^^  suggestion  on  behalf  of  the  Attorney-General  is, 
that,  inasmuch  as  the  trustees  appointed  by  the  testator 
have  refused  to  act,  the  Court  has  no  means  of  carrying 
the  particular  trusts  into  execution;  for  it  is  said,  that 
the  societies  which  the  testator  selected  as  the  instru- 
ments for  distributing  these  charitable  funds,  were  not 
in  the  situation  of  ordinary  trustees;  that  thdr  places 
could  not,  like  those  of  ordinary  trustees,  be  supplied 
by  others;  that  it  must  be  assumed  the  testator  ap- 
pointed these  particular  societies,  because  he  considered 
them,  owing  to  the  objects  for  which  they  exist,  as  pe- 
culiarly conversant  with  the  facts  necessary  to  render  the 
exercise  of  their  discretion  in  the  disposal  of  the  fund  more 
valuable  than  that  of  any  other  persons,  and  that  there- 
fore the  discretion  of  the  trustees  is  of  the  essence  of  the 
trust:  on  the  other  hand,  it  is  said,  that  the  disclaimers 
of  the  trustees  do  not  affect  the  trust,  and  that  it  is 
sufficiently  defined  to  enable  the  Court  to  execute  it. 


(a)  7  Ves.  36. 
(6)  5  Ru88.  113. 
(c)  14  Ves.  372. 


(rf)2Myl.&K.576;  S.C.2 
Beav.  3]3;Cr.  &Ph.  208. 
(€)T.  &R.27I. 
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In  the  case  of  Moggridge  y.  ThackweU  (a),  the  author- 
itiea  on  this  point  are  considered  by  Lord  Eldon,  and^ 
noticing  the  point  as  one  of  great  diflScultj^  he  says, 
'^  it  being  established,  that  where  money  is  ^ven  to 
charity  generally  and  indefinitely,  without  tmstees  or 
objects  selected,  the  king,  as  parens  patriae,  is  the  con- 
stitutional trustee,  it  is  very  difficult  to  raise  a  solid 
distinction  between  an  original  gift  absolutely  indefinite 
and  without  qualification,  and  a  case  in  which,  by  mat- 
ter ex  post  facto,  the  gift  stands  before  the  Court  in 
consequence  of  that  accident,  as  if  it  had  originally  been 
given  indefinitely,  without  any  means  for  carrying  it 
into  execution  prescribed.   All  I  can  say  upon  it  is,  I  do 
not  know  what  doctrine  could  be  laid  down  that  would 
not  be  met  by  some  authority  upon  this  point;  whether 
the  proposition  is  that  the  Crown  is  to  dispose  of  it,  or 
the  Master  by  a  scheme  (J>y^    After  adverting  to  seve- 
ral cases.  Lord  Ehkn  continues,  ''  Li  the  other  cases, 
where  all  the  trustees  are  dead, — ^in  others  where  some 
of  them  are  dead,  the  discretion  being  wholly  or  partly 
gone,  or  where  the  trustees  siu*viving  would  not  act,  or 
where  some  would  and  others  would  not,  yet  the  Court 
in  a  great  niunber,  if  not  in  all  those  instances,  did,  by 
a  scheme,  distribute  the  fund  (c).'*    And  he  concludes, 
that  the  run  of  the  cases,  with  the  exception  which  he 
mentions,  rather  import,  that,  where  originally  a  trust  is 
created  for  the  distribution  of  a  charity,  and  the  trust  is 
not  carried  into  execution,  inasmuch  as  it  was  originally 
a  trust,  and  not  in  a  strict  sense  a  general  and  indefinite 
gift  to  charity,  or  to  the  poor,  the  Comi;  would  execute 
it  by  a  scheme.    Li  thb  case  the  objects  of  the  trust  are 
pointed  out  by  the  will  with  great  minuteness.     I  have 
no  ground,  either  in  the  language  of  the  will  or  the  cir- 
cumstances of  the  case,  for  supposing  that  the  discretion 
of  the  particular  societies  named  in  the  will  was  of  the 


1848. 


JudgmmU. 


(a)  7  Ves.  36. 


{h)  Id.  83. 


(c)  Id.  84. 
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1843.  eseenoe  of  the  gififly  so  that  the  disckumera  of  thoee  so- 
cielies  is  to  destroy  the  gifts  altogether.  I  think  that 
is  not  the  case.  And,  therefore,  following  the  view 
which  Lord  Ekbn  took  of  the  question  in  the  case  I 
Jwrf/itttffir  ^^6  mentioned,  I  think  it  mast  be  referred  to  the 
Master  to  settle  a  scheme  for  the  distribution  of  these 
l^acies,  haying  r^ard  to  the  terms  of  the  charitable 
bequest  (a). 


Dterte.  This  Court  doth  order,  that  1000/.  new  3/.  10*.  per  cent.  Annui- 

ties, part  frc.  and  the  sum  of  50/.  19«.  5d.,  part  &c.  cnsh,  be  carried 
over  in  the  name  &c.  to  an  account  to  be  entitled  "  The  account  of 
the  legacy  for  bettering  the  condition  of  the  poor."  And  it  is  or- 
dered, that  1000/.  new  3/.  10«.  per  cent.  Annuities,  other  part  &c. 
and  the  sum  of  50/.  19«.  5d,  other  part  &c.  cash,  be  carried  over  in 
the  name  &c.  to  an  account  to  be  entitled  ''  The  account  of  the 
legacy  for  the  encouragement  of  female  servants."  And  it  is  or- 
dered, that  100/.  new  8/.  10*.  per  cent.  Annuities,  the  residue  &c. 
and  the  sum  of  5/.  2t,  other  part  &c.  cash,  be  carried  over  in  the 
name  &c.  to  an  account  to  be  entitled  **  The  account  of  the  legacy 
to  the  parish  of  Hols  worthy  in  the  county  of  Devon.*'  And  it  is 
ordered,  that  the  said  sum  of  5/.  2«.,  and  any  future  dindends  to  ac- 
crue due  on  the  said  100/.  new  3/.  10*.  per  cent.  Annuities,  be  paid  to 
the  Plaintiff  PAi/ip  Reeve,  during  his  life,  or  until  the  further  order 
of  this  Court ;  he  undertaking  to  remit  the  same,  when  feceived,  to  the 
chtirchwardens  for  the  time  being  of  the  said  parish  of  Holsworthy, 
to  be  applied  by  them  upon  the  trusts  of  the  will  of  the  said  testator. 
And  it  is  ordered,  that  it  be  referred  to  the  Master  &c.  to  settle  a 
scheme  for  the  administration  of  the  said  legacies  of  1000/.  and 
1000/.  new  3/.  lOt.  per  cent.  Annuities,  which  have  been  respectively 
disclaimed  on  the  part  of  the  ^  Society  for  Bettering  the  Condition  of 
the  Poor,'*  and  the  **  Society  for  the  Encouragement  of  Female  Ser- 
vants," having  regard  to  the  will  of  the  said  testator  in  &c.  And 
the  said  Master  is  to  be  attended  by  all  parties  interested,  who  are 
to  be  at  liberty  to  lay  proposals  for  a  acheme  before  him.  Direc- 
tions as  to  the  residue,  costs,  &c. 

(a)  See  Seton  on  Decrees,  p.  133;  2  Roper  on  Legacies,  ed.  3, 
p.  164  et  leq. 
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6th,l(Hh,^6th, 

FAULKNER  v.  DANIEL.  and^im^N<n^. 

-^  7th  Dec. 

IhE  Plaintiffs  were  the  personal  representatives  of  liic  testator,  by 
Dame  Janet  M^Leod,  and  diumed  to  be  entitled  to  a  hu  debts  and 
legacy  of  5000t,  bequeathed  to  her  by  the  will  of  John  }^^  ^'^ 
M'Leod,  who  died  in  1775.  v^^^  ^' 

and  gave  such 
real  and  per- 

The  testator,  John  M'Leod,  was  seised  in  fee  simple  J^tew  upon 

in  possession  of  a  plantation  in  Jamaica,  called  Colbeeks,  ^7*hew'for"iife, 

and  was  possessed  of  some  personal  estate.      CoWecks  (to  whom  alio 

waS)  both  at  the  time  the  testator  made  ms  will  and  at  gacy),  with  re- 

his  death,  subject  to  a  mortgage  created  by  the  testator  SSTand^otSr 

in  the  year  1765.    The  testator,  by  his  will,  and  a  codi-  «»»•  ^f  the 

•^  ^  ^  ^  nephew  succes- 

cil  thereto,  after  charging  his  real  and  personal  estate  siveiy  in  taU 

with  the  pajnnent  of  his  debts  and  several  annuities  and  mainder  to  the 

legacies,  including  a  legacy  of  1500/.  to  his  nephew  J^^J^^Vson 

John^  the  son  of  his  brother  Donald  M^Leod,  gave  his  of  the  tesutor's 

,  brother  sucoes- 

real  and  personal  estate  to  trustees,  upon  trust,  m  de^  siveiy,  in  tail 

male,  remainder 
to  the  testator's 
own  right  heirs;  and  added — "and  upon  this  last'.mentioned  contingency,  failing  heirs 
male  of  my  said  brother,  and  of  my  said  estate  going  to  my  right  heirs  more  remote  as 
•foresaid,  then  I  do  hereby  charge,  subject,  and  make  liable  my  said  estate  with  the  pay- 
ment of  the  sum  of  5000/.  to  my  niece."  The  testator  died  in  1775,  leaving  his  brother 
his  heir-at-law.  The  nephew  entered  into  possession  of  the  real  estate,  which  consisted  of 
a  plantation  in  Jamaica,  subject  to  a  mortgage  created  by  the  testator  in  1765.  The 
brother  afterwards  died,  leaving  the  nephew,  his  only  son,  and  then  heir-at-law  of  the  tea* 
tator :  the  nephew  died  in  1822,  without  issue  male.  The  bill  was  filed  in  1837  against 
the  mortgagees  and  the  devisees  of  the  nephew  to  obtain  payment  of  the  niece's  legacy 
ofSOOO/.:— HeW, 

That,  on  the  death  of  the  nephew  without  issue  male,  the  event  happened  on  which  the 
niece  would  become  entitled  to  the  legacy  of  5000/. ;  and  that  it  was  not  too  remote. 

That  the  nephew  was  only  bound  in  his  lifetime  to  keep  down  the  interest  of  the 
debts  and  legacies ;  and  that  he  was  entitled  to  keep  on  foot,  as  subsisting  charges  against 
the  real  estate,  the  principal  of  the  debts  and  legacies  paid  off  by  him,  and  alM>  his  own 
legacy. 

That  an  administrator  of  the  nephew,  to  whom  letters  of  administration  had  been 
granted  limited  to  the  purposes  of  the  suit,  was  a  sufficient  representative  of  the  personal 
estate  of  the  nephew  in  the  cause. 

That  the  heir-at-law  of  the  surviror  of  the  trustees  appointed  by  the  testator,  and  the 
personal  representative  of  the  testator,  should  properly  be  parties  to  the  cause ;  but  the 
Defendants  not  having,  by  plea  or  answer,  objected  that  such  heir  or  personal  representa- 
tive were  necessary  parties,  the  Court  would,  under  the  40th  Order  of  August,  1841,  in 
the  circumstances  of  the  case,  make  a  decree  saving  their  rights. 
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fault  of  issue  of  his  own  body,  as  therein  mentioned,  for 
his  said  nephew  John,  for  life,  with  remainder  to  the 
first  and  other  sons  of  John  successivelj,  in  tail  male, 
with  remainder  to  the  second  and  every  other  son  of 
Donald  M^Leod  successively  in  tail  male,  with  remainder 
in  trust  for  the  testator's  own  right  heirs.  The  testator 
then  proceeded  to  bequeath  the  l^acy  in  question  in 
the  cause  in  the  following  words :  *'  And  upon  this 
last-mentioned  contingency,  failing  heirs  male  of  my 
said  brother,  and  of  my  said  estate  going  to  my  right 
heirs  more  remote  as  aforesaid,  then  I  do  hereby  charge, 
subject,  and  make  liable  my  said  estate  with  the  pay- 
ment of  the  sum  of  5000^1  sterling,  to  my  said  niece, 
Janet  M^Leody  over  and  above  the  sums  of  money  here- 
inbefore left  and  bequeathed  to  her."  The  testator  died 
in  1775,  without  issue,  leaving  his  brother,  Donald 
M^Leod,  his  heii>«t-law. 


Upon  the  testator's  death,  his  nephew  John^  the  son 
of  Donald  M^Leody  became  entitled  for  life  to  the  resi- 
duary real  estate  of  the  testator,  including  Colbecks, 
subject  to  the  said  mortgage,  and  to  the  payment  of  the 
debts,  annuities,  and  legacies  bequeathed  by  the  wilL 
Donald  M^Leod  died  in  1786,  intestate,  and  without 
other  issue  male  than  John^  the  tenant  for  life.  John 
attained  his  age  of  twenty-one  years  in  March,  1782, 
and  afterwards  entered  into  possession  of  CoOfecks. 

The  mortgage  of  1765,  shortly  after  the  testator's 
death,  became  vested  in  Thwaites  and  JVheelwriglity  and 

was,  in  1815,  assigned  to  the  Defendants  Thomas  and 
John  Daniel     During  a  great  part  of  the  time  that 

ThtDoites  and  Wheelwright  held  the  mortgage,  the  pro- 
duce of  Colbecks  was  consigned  to  them  in  this  country, 
in  pursuance  of  a  contract  between  them  and  John 
M^Leod'y  and,  from  the  time  of  the  assignment  of  the 
mortgage  to  Thomas  and  John  Daniel,  the  produce  of 


CASES  IN  CHANCERY. 


201 


Colbecks  was,  in  parsuanoe  of  a  like  contiact,  consigned 
to  Thonuu  and  John  Daniel. 

John  M^Leod^  the  tenant  for  life,  paid  off  a  large  por- 
tion of  the  principal  of  the  mortgage-debt  of  1765,  aud 
also  paid  the  principal  of  the  other  debts  of  the  testator, 
and  several  of  the  legacies  to  which  the  testator  had  sub- 
jected the  estate.  ThePluntiffs  alleged  thatJbAjiJtf^Xeocf, 
as  tenant  for  life,  claimed  the  right  of  keeping  up  the  prin- 
cipal of  the  said  mortgage,  and  other  debts,  and  of  the  le- 
gacies, so  far  as  the  principal  of  such  mortgage,  debts,  and 
legacies,  had  been  paid  during  his  own  estate  for  life 
out  of  the  annual  produce  and  income  of  Colbecks^  and  to 
stand  as  a  creditor  for  such  principal  sums,  and  also  for 
Ae  principal  of  his  own  legacy  of  I500il,  as  charges  and 
incumbrances  against  the  estate  of  the  tenant  in  tail  in 
remwider,  in  case  he  {John)  should  have  a  son,  and  there 
should  be  a  tenant  in  tail  to  succeed  to  the  inheritance, 
after  the  determination  of  his  own  life  estate;  the 
Plaintiffs,  however,  insisted,  that  if  John  had  a  right  to 
keep  up  the  charges  which  had  been  paid  out  of  the  an- 
nual rents  and  profits  of  Colbecks  diu*ing  his  life  estate,  as 
between  himself  and  the  contingent  remainder-men  who 
might  succeed  to  the  inheritance  under  the  limitations  in 
the  will,  jet  he  had  not  a  right  to  keep  up  the  satisfied 
charges  against  the  debts,  legacies,  and  annuities  which 
remained  unpaid.  John^  by  different  instruments,  de- 
clared his  intention,  for  some  purposes  and  to  some 
extent,  to  keep  alive  the  debts  and  legacies  which  he 
had  paid,  but  for  what  purposes,  or  to  what  extent, 
was  a  question  between  the  parties  in  the  cause.  By 
deeds,  dated  in  the  year  1815,  the  sum  remaining  due 
on  the  mortgage  of  1765,  and  all  securities  for  the 
same,  and  interest,  and  a  private  debt  owing  by  John 
l^Leod^  were  assigned  to  the  Defendants  Thomas  and 
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John  Daniely  as  fully  and  amplj^  and  in  such  and  the 
same  manner  to  all  intents  and  purposes,  as  Thvoaitet 
and  Wheelvmght  then  held  the  same,  and  by  the  same 
deed  Colbecks  was  conveyed  to  Thanuu  and  John  Daniel^ 
subject  to  redemption,  and  to  the  other  trusts  affecting 
the  same.  By  another  deed  of  the  same  date,  in  consi- 
deration of  the  advances  made  by  JTiomas  and  John 
Daniel,  and  of  their  continuing  to  provide  supplies  for 
the  US&  of  the  plantation,  John  M^Leod  conveyed  his 
reversionary  interest  in  Colbecks  to  TTiamas  and  John 
Daniel,  by  way  of  security  for  the  monies  advanced  and 
to  be  advanced  by  them ;  and  by  the  same  deed,  for 
further  and  better  securing  the  said  principal  monies 
and  interest,  John  WLeod  assigned  to  Thomoji  and  John 
Daniel  his  legacy  of  1500/.,  and  also  all  and  singu- 
lar other  such  and  so  many  of  the  several  legacies  and 
other  charges,  liens,  and  incumbrances  whatsoever  as 
had  been  paid  off  with  the  monies  of  the  sidd  John 
M^Leod,  and  for  which  he  would  or  might  be  a  credi- 
tor upon  the  premises  in  the  event  of  his  death  leaving 
issue  male. 


John  M*Leody  the  tenant  for  life,  died  on  the  15th  of 
December,  1822,  without  issue  male,  leaving  his  daugh- 
ters and  co-heiresses,  co-heiresses  of  the  original  testator. 
John  JiPLeodf  the  tenant  for  life,  claiming,  as  heir-at-law 
of  the  testator,  to  be  entitled  to  the  Colbecks  estate  under 
the  limitations  in  the  ori^al  will  to  the  right  heirs  of  the 
testator,  by  his  will  devised  Colbecks  to  his  widow  Jane 
for  life,  with  remainder  to  his  daughters  succesdvely  for 
life,  with  remainder  to  their  first  and  other  sons  in  tul, 
subject  to  the  mortgage  of  1765,  and  the  other  charges 
thereon. 


The  Plaintiffs  filed  their  bill  in  March,  1837,  against 
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the  mortgagees  Thomaa  and  John  Daniel^  and  the  other 
parties  interested  in  the  Colbecks  plantation^  for  an  ac- 
count of  such  part  of  the  debt  due  to  the  mortgagees,  as 
should  be  deemed  to  have  priority  over  the  Phuntifis' 
legacy, — for  an  account  of  the  receipts  of  produce  by  the 
mortgagees,  and  application  of  the  balance  according  to 
the  trusts  of  the  will  of  the  testator ;  the  Plaintiffs  by 
their  bill  offering  to  redeem  the  estate,  and  pay  the  De- 
fendants, ITiomcts  and  John  Daniel,  so  much  of  their 
debt  as  should  be  a  charge  thereon  prior  to  the  l^acy 
of  5,000L  to  JaneL 
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Statement, 


The  bill  alleged,  that  the  personal  estate  of  the  tes- 
tator was  very  inconsiderable,  and,  so  far  as  it  would 
go,  had  been  applied  in  payment  of  debts  and  legacies ; 
and  it  also  alleged  that  the  last  survivor  of  the  trus- 
tees under  the  will  died  in  Jamaica  in  1815,  without 
heirs;  or  if  he  left  any  heir,  he  was  out  of  the  juris- 
diction. 

The  Plaintifis  made  three  points:  first,  that  the  event 
upon  which  the  legacy  of  5,000/.  was  given  to  Janet 
arose  in  1822,  upon  the  death  of  John,  the  tenant  for 
life,  without  issue  male ;  secondly,  that  in  the  circum- 
stances of  the  case,  the  charges  paid  by  John  M^Leody 
the  tenant  for  life,  became  merged  in  the  inheritance ; 
and  thirdly,  that,  in  taking  the  mortgage  account  against 
ThomoM  and  John  Daniely  they  must  be  treated  as  mort- 
gagees in  possession,  and  that  the  Court  must  disallow 
the  commission  and  charges,  which,  as  mere  consignees, 
they  might  have  claimed.  Upon  every  one  of  these 
points  some  of  the  Defendants  took  issue. 


The  Plaintiffs,  after  the  answers  were  in,  moved  Motifm. 
for  a  receiver,  and  for  payment  into  Court  of  the 
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Statemtni, 

Plaintiff;  enti. 
tied  to  a  legacy, 
charged  on  a 
Weat  India 
cttate,  anbjeet 
to  prior  debti 
and  legadea  re- 
maining un- 
paid, not  enti- 
tled to  have  a 
reoeiTer  ap- 
pointed over 
ihe  estate. 


slave  compensation-money,  bat  the  motion  was   re- 
fused (a). 

(a)  The  following  note  of  the 
judgment  of  Lord  CoUenham^  on 
the  motion,  has  been  obtained : — 


November  10th,  1840. 
LoKD  Chamcbllor. — ^Assum' 
ing,  as  the  bill  does,  that  the 
5000/.  became  payable  on  the 
death  of  John  M*I.eod^  the  tenant 
for  life,  without  issue  male,  and 
that  the  plaintiffi  are  entitled  to 
ity — the  question  is,  whether  they 
are,  in  respect  of  such  right,  en- 
titled to  hare  a  receirer  over  the 
Colbeck  Estate,  and  the  compen- 
sation for  the  slaves  paid  into 
Court, — which  cannot  be  the  case 
if  the  parties  in  possession  are  en- 
titled, for  themselves  or  others,  to 
the  mortgage  of  1765,  or  to  such 
part  of  it,  if  any,  as  remains  un- 
paid, or  to  any  charges  on  the  es- 
tate prior  to  the  plaintiffs*.  This 
the  plaintiffs  do  not  dispute ;  but, 
to  meet  this  objection,  they  con- 
tend that  the  mortgage  and  other 
charges  are,  asagainst  their  claims, 
to  be  considered  as  satisfied,  and, 
for  this  purpose,  they  first  allege 
that  all  the  rents  of  the  estate  ought 
to  have  been  applied  in  discharging 
the  mortgage  and  other  charges, 
and  that,  if  they  had  been  so  ap- 
plied, the  mortgage  and  charges 
would  have  been  paid.  The  bill 
then  alleges,  that  John  M^Leod^ 
the  tenant  for  life,  had,  out  of  the 
income  of  the  estate,  paid,  or  di- 
rected to  be  paid,  part  of  the 
mortgage  and  of  the  charges, 
and  had  taken  assignments  of 
some  of  such  charges,  to  preserve 


a  daim  on  the  estate  in  the  event 
of  his  having  issue  male,— and 
contends,  that,  as  against  the 
plaintifi'  demand,  he  was  not  en- 
titled to  keep  alive  those  charges 
on  the  estate,  and  goes  on  to  ad- 
mit, or,  at  least,  not  to  dispute, 
that,  at  the  death  oiJohn  M'Leod, 
in  1822,  about  £4000  of  the  mort- 
gage remained  unpaid.  Now,  if 
the  plaintifis'  equity,  as  asserted 
against  John  M'Leod,  were  well 
founded,  and  if  he  could  not,  from 
the  nature  of  his  interest  in  the 
estate,  keep  alive,  as  against  the 
estate,  the  charges  which  were 
made  in  his  life-time,  how  can 
the  plaintiffii,  on  that  or  any  prin- 
ciple, make  out  that  this  £4000, 
due  at  his  death,  has  been  dis- 
charged ?  They  say,  by  their  bill, 
that  the  mortgagees,  who  were  in 
possession,  received  sufficient  to 
discbatge  it ;  supposing  that  to  be 
so,  and  that  the  income  of  the  te- 
nants for  life  was  applied  in  dis- 
charging what  remained  due  on 
the  mortgage,  such  tenants  for 
life  were  clearly  not  bound  to  do 
more  than  keep  down  the  interest 
on  the  mortgage  debt,  and  are 
consequently  entitled,  as  against 
the  estate,  to  stand  in  the  place  of 
the  mortgagees  for  so  much  of  the 
rents  and  profits  as  have  been  ap- 
plied in  reduction  of  the  principal. 
During  the  whole  of  this  time, 
the  parties  in  possession  were  not 
only  entitled  to  what  remained 
due  of  the  mortgage  of  1705,  but 
were  entitled  to  other  charges 
created  bv  John  M'Leod;  and 


See  Barkley  v.  Lord  Reay,  2  Hare,  308. 
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Administration  of  the  personal  estate  of  John  APLeod, 
the  tenant  for  life,  was  granted  in  1838  to  T.  Dear,  by 
the  Prerogative  Court, — ^the  same  being  limited  for  the 
purpose  only  to  attend,  supply,  substantiate,  and  confirm 
the  proceedings  in  this  or  any  other  suit.  T.  Dear  was 
brought  before  the  Court  by  supplemental  bill. 


1843, 


At  the  hearing, — 

Mr.  Teed,  Mr.  Tempk,  and  Mr.  Dickinson^  for  several 
Defendants,  objected  that  there  was  no  sufficient  repre- 
sentative of  the  personal  estate  of  John  M^Leod,  the 
tenant  for  life,  before  the  Court;  that  the  trustees  ap* 
pointed  by  the  will  of  the  original  testator  being  dead, 
the  heir-at-law  of  the  siu*vivor  ought  to  be  made  a  party 
to  the  suit;  and  that  a  personal  representative  of  the 
ori^nal  testator  ought  also  to  be  a  party. 

the  bill  complaini,  that  they  ap-  Being  of  opinion  that  the  plain- 
plied  the  rents  and  profits  to  keep  tiflb  have  failed  in  shewing  on 
down  the  interest  on  thosecharges,  the  pleadings  that  there  is  not 
instead  of  dischaiging  the  princi-  vested  in  the  defendants  a  title  to 


pal  of  the  old  mortgage.  But 
this  was  the  proper  course  as  be- 
tween the  tenant  for  life  and  the 


charges  on  the  estate  prior  to 
their  claim,  and  exceeding  in 
amount  the  compensalion-money 


owners  of  the  inheritance,  and,  if    standing  in  the  name  of  the  Ac- 
so,  the  plainti£f8  have  failed,  in    countant-General,  I  am  of  opin- 


their  own  way  of  stating  the 
case,  in  shewing  that  the  mort- 
gage and  charges  prior  to  theirs 
had  been  discharged.  This  is  a 
sufficient  answer  to  the  applica- 
tion for  a  receiver.  I,  therefore, 
avoid  discussing  the  equity  assert- 
ed against  John  M*Leod,  because 
it  may  unnecessarily  anticipate 
points  which  the  plaintifis  may 
be  desirous  of  raising  at  the  hear- 
ing ;  I  may,  however,  observe, 
that  the  plaintiffs  are  seeking  to 
have  the  point  decided  against  the 
personal  estate  of  John  M'Leod, 
without  having  any  personal  re- 
presentative before  the  court. 


ion,  that  no  case  is  made  for 
transferring  into  the  cause  the 
amount  of  such  compensation- 
money  now  standing  in  the  name 
of  the  Accountant-General,  and 
awaiting  the  award  of  the  com- 
missioners. 

I  have  thought  it  more  satis- 
fiustory  to  rest  my  decision  on  the 
case  as  made  by  the  plaintiffs, 
and  have,  therefore,  not  adverted 
to  the  case  made  by  the  answer, 
bnt  which  would,  if  necessary  to 
be  resorted  to,  have  furnished 
other  answers  to  this  application. 
Motion  refused,  with  costs. 


Statement, 


Argument. 


CASES  IN  CHANCERY. 
Mr.  Thmey  and  Mr.  Ramalb,  for  the  Plaintifi. 


Vice-chancellor  : — 

Judgment.  The  suit  is  Said  to  be  defective  in  respect  of  three 
different  parties.  I  shaU  consider,  firsty  the  objection 
that  the  personal  estate  of  John  M^Leody  the  tenant  for 
life,  is  not  adequately  represented  by  an  administration 
limited  to  substantiate  the  proceedings  in  this  suit,  which 
is  tiie  only  representation  of  JohCt  estate  before  the 
Court. 

The  testator  charged  his  real  and  personal  estate  with 
the  payment  of  his  debts  and  l^acies,  and  subject  thereto, 
after  a  furtiier  condition  not  necessary  to  be  mentioned, 
he  gave  tiie  estate  to  John  M^Leody  his  nephew,  as  tenant 
for  life,  with  remainders  in  strict  settiement,  and  failing 
the  prior  limitations  created  by  the  will,  the  estate  was 
limited  to  the  right  heirs  of  the  testator, — a  l^acy  of 
500021  being  given,  in  that  event,  to  Janet  API^ody  under 
whom  the  Plaintiffi  claim. 

It  appears  that  the  property  which  passed  by  the  wiU 
was  subject  to  a  mortgage  created  in  1765, — and  tiiat 
Johuy  tiie  nephew,  having  become  entitied  to  the  rents 
and  profits  for  his  life,  subject  to  debts  and  legacies, 
paid,  in  his  lifetime,  all  tiie  interest  on  the  debts  and 
legacies,  and  also  reduced  the  amount  of  the  mortgage 
debt.  The  bill  charges  that  the  tenant  for  life  was 
bound,  as  between  himself  and  the  Plaintiffs,  to  have 
done  more  than  keep  down  the  interest  on  the  mortgage 
and  other  charges.  Now  it  is,  I  think,  impossible  to 
maintain  that  proposition ;  and,  therefore,  I  look  at  this 
question  of  parties  on  the  assumption  that  the  tenant  for 
life  was  not  bound,  as  between  himself  and  the  Plain- 
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tifi%  to  do  more  than  keep  down  the  interest.  And  this, 
in  point  of  fact,  he  has  done,  and  has  also  applied  part 
of  the  rents  and  profits  in  gradnally  reducing  the  amount 
of  the  mortgage  debt.  The  tenant  for  life,  it  appears, 
has  also  paid  off  many  of  the  legatees,  and  taken  assign- 
ments of  their  legacies,  and  the  legacies  so  paid  by  and 
assigned  to  him  he  has  assigned  to  his  morlgagees,  the 
Daniebf  in  trust  to  secure  other  monies  due  to  them. 
The  claim  of  the  Defendants,  the  Daniels^  as  assignees 
of  the  l^ades,  and  of  the  mortgage  debt,  whether 
paid  off  by  JoAn,  the  tenant  for  life,  or  remaining  due  at 
his  death,  all  precede  the  Plaintiffl'  daim,  as  the  repre- 
sentatiyes  of  Janet.  The  bill  being  filed  to  enforce 
payment  of  the  legacy  to  Janet^  the  first  charge  to  be 
satisfied  is  the  old  mortgage,  and  next  the  legacies  given 
by  the  will  prior  to  the  ultimate  limitation  of  the  fee, 
induding  those  which  John^  the  tenant  for  life,  has  paid. 


1848. 


Judgmgni, 


Now,  this  being  the  state  of  things,  the  bill  does  not 
pray  any  relief  against  JohtCs  estate.  In  no  possible 
view  of  the  case  can  JohrCt  estate  ever  become  account- 
able to  the  Plaintiffs,  in  this  suit;  but,  in  taking  the 
accounts,  John^s  estate  may  have  something  to  receive, 
and  that  appears  to  me  to  be  the  only  way  in  which 
John^g  personal  representative  is  a  necessary  party  to  the 
record.  John's  representative  is  to  be  brought  before 
the  Court,  not  because  the  Plaintifis  seek  to  charge 
John^s  estate,  but  because  John^s  estate  may  have  an 
interest  in  the  accounts  to  be  taken  in  the  cause. 


The  state  of  the  authoritieB  makes  it  proper  that  I 
should  express  myself  with  great  caution  on  the  point 
I  am  now  considering.  In  principle,  I  think  it  is  clear 
that  where  a  limited  administration  is  granted  by  the 
proper  Ecdesiastical  Court,   and   the  limited  admini- 


Hie  administra- 
tor under  a 
limited  admi- 
nistration, 
granted  by  the 
proper  Ecclesi- 
astical Court, 
represents  the 
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1843.  strator  is  made  a  party  to  a  cause,  ibe  estate  of  the 
deceased  is  perfectly  represented  for  all  purpoees,  to  the 
extent  of  the  authority  conferred  by  the  letters  of  ad- 
ministration. A  court  of  exdusiTe  jurisdiction  has 
*^"'^"^*  power  to  grant  letters  of  administration,  and  to  whatever 
d«^ed  to  the  ^^^cnt  that  court  grants  administration,  to  that  extent 
ra^ritr  ^^  ^®  estate  will  be  represented  in  any  suit  to  which  the 
ferred  b j  the  administrator  is  a  party.  It  is  not  inconsistent  with  this 
nlitratioii ;  hat]  to  Say,  that,  if  the  administration  granted  be  more  limited 
^^^^^^Jj^^    than  the  purposes  of  the  suit  require,  and  it  is  in  the 

be  more  limited  power  of  the  plaintiff  to  obtun  a  general  or  more  exten- 

thanthepnr-        .  ,  ^         . 

poNMt  of  the       siye  representation,  the  Court  may  require  the  plaintiff  to 

itifl'mthe'  ^^  ^®  utmost  he  Can  to  make  the  suit  perfect  by 
'wSrto^b  ^^**^^^*^  *  representation  commensurate  with  the  ob- 
tain a  more  ject  of  tiie  Buit,  or  as  nearly  so  as  the  practice  of  the 
istratioD!  t^"^'  Ecderiastical  Court  will  enable  him ;  but  if  the  plaintiff 
SSrTh^^todo  ^  obtained  an  administration  as  extensive  as  tiie  prac- 
*o.  tice  of  the  Ecclesiastical  Court  will  give  him,  I  cannot 

witiiout  the  clearest  autiiority  admit  that  the  suit  is  not 
properly  constituted,  especially  in  a  case  in  which  the 
parties  who  take  the  objection  might  themselves  obtain 
a  more  general  representation.  The  passage  in  Lord 
RedesdaWs  Treatise  (a),  the  case  of  Brant  v.  King  (ft), 
the  opinion  of  Sir  Herbert  Jenner  in  Cawtham  v. 
Chalie(c)t  and  the  cases  in  the  Ecclesiastical  Reports, — 
Inthegoodsofthe  £!lector  of  Hesse(d),  Harris  y.  Milbum{e\ 
and  WooUeyv.  Gord(m(f)y  appear  to  me  to  be  authorities 
in  accordance  with  the  principle  I  have  stated:  and 
there  is  nothing  in  the  cases  of  ilioor««  v.  CIukU  (^),  and 
Clough  V.  Dixon  (A),  inconsistent  with  that  principle. 


{a)  Pp.  176,  177.  178,  fid.  4.  (0  2  Hagg.  62. 

{b)  1  Willms.  on   Executors.  (/)  3  Phill.  315. 

328.  \g)  8  Sim.  508. 

(c)  2  Sim.  &  St.  127.  \h)  10  Sim.  564. 
(rf)  1  Hagg.  03. 
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The  case  of  Young  v.  Elworthy  (a),  and  the  cases  of 
Metcalfe  y.  Metcalfe  (ft),  and  Harris  y.  MUbum^  shew  in 
what  way  the  Court  may  guard  against  injustice  or 
inconyenience,  if  in  the  progress  of  the  cause  it  should 
turn  out,  that,  in  point  of  amount  only,  a  more  extensiye 
representation  is  necessary  than  that  which  the  parties 
haye  obtuned.  But,  without  laying  down  any  rule  for 
other  cases,  I  am  quite  satisfied,  that  in  this  case  there 
is  no  reason  why  the  suit  should  not  proceed,  as  far  as 
the  representation  to  the  estate  of  John  is  concerned. 


18i3. 


Judgment, 


The  second  objection  is,  that  the  heir-at-law  of  the 
suryiyor  of  the  trustees  is  not  eyen  named  as  a  party. 
The  frame  of  the  bill— the  suggestion  that  the  heir  is 
out  of  the  jurisdiction  shews  that  the  PlaintifiTs  atten- 
tion was  directed  to  this  objection,  and  I  presiune  he 
would  haye  made  the  heir  a  party  if  he  could  haye  done 
sa  In  point  of  form,  he  ought,  I  think,  to  haye  done 
something  more  than  he  has.  The  usual  course  is 
to  name  the  absent  person  as  a  party  to  the  record, — 
proye  him  to  be  out  of  the  jurisdiction,  and  pray  process 
against  him  in  case  he  comes  within  the  jurisdiction. 
That  I  take  to  be  the  present  practice.  In  Haddock  y. 
ThamUnson  (c).  Sir  John  Leach  seems  to  haye  thought  it 
unnecessary  that  process  should  be  prayed.  I  recollect 
that  case  was  disapproyed  of  (ef),  and  the  general  prac- 
tice of  the  Court  is,  I  belieye,  as  I  haye  stated.  In 
this  case,  the  heir  of  the  trustee  is  in  no  sense  of 
the  word  a  party  to  the  record.  In  fact,  howeyer,  it 
is  only  in  point  of  form  that  the  heir  is  a  necessary 
party.    So  &r  as  the  parties  to  the  cause  are  concerned. 


(a):i  My1.&K.2]5;  and  see 
I  DanieU's  Chanc.  Pract.4I8  n., 
419. 

(6)  1  Keen,  74. 


(e)  2  Sim.  &  St.  219. 

id)  See  Taylor  t.  Ftsher,  M. 
R.,  1835;  1  Dan.  Chr.  Pr.  260, 
n. 
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Judgmetd* 


I  have  the  legal  estate  before  me ;  I  have  all  the  parties 
benefidally  interested  in  the  trust  estate  before  me; 
and  I  have  power  to  execute  any  decree  I  can  be  called 
upon  to  make  in  the  absence  of  the  heir  of  the  surviying 
trustee.  If  he  were  brought  here  it  would  be  on  the 
ground  of  an  interest^  not  in  the  parties  to  the  record, 
but  an  interest  in  the  trustee  himself,  as  having  a 
possible  claim  against  the  trust  estate.  It  is  right,  as  a 
general  rule,  to  continue  the  representation  to  the  trus- 
tees ;  for  there  may  be  a  claim  by  the  trustees  against 
the  trust  estate.  In  this  case  none  of  the  parties  to 
the  record  have  any  interest  in  requiring  the  presence 
of  the  heir  of  the  trustee;  and  if  the  absent  heir  has  any 
chum  on  the  estate,  he  may  enforce  it  notwithstanding 
a  decree  in  his  absence  saving  his  rights.  The  question 
is,  whether  I  can  make  the  decree  saving  his  rights?  Be- 
fore I  consider  that  point,  I  will  notice  the  remaining 
objection, — ^that  the  personal  representative  of  the  ori- 
ginal testator  ought  to  be  before  tiie  Court, — ^to  which 
objection  tiie  same  question  applies. 


All  the  answers  state  that  the  Defendants  believe 
there  was  some  personal  estate  of  the  original  testator, 
and  they  believe  that  some  part  of  it  was  applied  to  pay 
the  debts  and  legacies.  The  testator  died  in  1775,  and 
unquestionably  tiie  tenant  for  life  and  all  the  other 
parties  have  for  many  years  considered  and  treated  the 
real  estate  as  being  tiie  only  available  property  of  tiie 
testator.  Now,  there  are  two  classes  of  persons  on  the 
record  in  different  positions, — there  are  those  who  claim 
in  respect  of  the  very  bequests  in  the  will  of  the  origi- 
nal testator, — and  those  who  claim  derivatively,  under 
the  heir-at-law  of  the  testator. 


A  doubt  was  suggested,  but  not  argued, — whether 
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the  heir-at-law  of  the  testator  meant  the  heir  living  at 
the  death  of  the  testator,  or  living  at  the  time  the  pre- 
vions  limitations  failed.  I  now  consider  the  case  upon 
the  supposition  that  the  heir-at-law  living  at  the  death 
of  tiie  testator  was  the  party  entitied,  and  on  that  sup- 
position the  tenant  for  life  became  entitied  as  such  heir- 
at-law  in  the  events  which  happened ;  and  he  by  devise 
gave  the  estate  over.  Now  the  parties  claiming  under 
him  must  be  considered  as  standing  in  the  same  situa* 
tion  as  he  would  have  done.  None  of  those  parties 
have  objected  that  the  personal  representative  of  the  tes- 
tator is  not  a  party,  nor  does  it  appear  clear  to  me  that 
they  could  have  done  so  with  effect.  For,  as  the  heir- 
at-law  was  the  party  to  whom  both  real  and  personal 
estate  were  given,  if  the  objection  had  been  taken  it 
might  have  been  met  by  Viewing  that  he  had  dealt  with 
the  whole  estate  as  if  the  personal  estate  was  adminis- 
tered, and  that  no  case  was  open  to  them  in  respect  of 
that  estate.  The  point,  however,  was  not  taken  by 
those  parties ;  and  I  only  notice  it  with  regard  to  the 
legatees  under  the  will  of  the  testator,  including  (under 
that  description)  those  who  take  as  appointees  of  the 
tenant  for  life  under  the  power  given  by  the  testator; — 
they  undoubtedly  have  a  right  to  require  that  the  per- 
sonal representative  of  the  testator  should  be  here;  for, 
having  charges  on  his  real  estate,  they  have  a  right  to 
say  the  personal  estate  shall  be  first  applied  to  pay  off 
the  mortgage;  or,  at  all  events,  that  the  personal  repre- 
sentative should  be  here,  so  that  they  may  get  the  benefit 
of  the  full  estate  to  which  they  were  entitied. 


18i3. 


Judgment. 


If,  then,  this  were  a  case  in  which  the  events  in  ques- 
tion were  of  recent  occurrence,  tiiere  would  not  be  a 
question,  but  that  the  personal  representative  of  the  tes- 
tator was  a  necessary  party.  It  was,  however,  said,  that, 
regard  being  had  to  tiie  manner  in  which  the  estate  has 
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3843.  been  dealt  widi^  and  the  great  length  of  time  since  the 
death  of  the  testator^  there  could  now  be  no  occasion  to 
bring  him  before  the  Court.  I  cannot  accede  to  that 
argument,  for  this  reason, — the  estate  has  been  in  sub- 
stance in  the  hands  of  die  mortgagees, — ^whedier  strictly 
le^es  were**  mortgagees  in  possesion  or  not, — and  they  were  en- 
^toSrlS^  titled  to  have  both  the  real  and  personal  estate  applied 
topriorcharges,  in  payment  of  the  mortgage  debt,  and  the  legatees  whose 

not  affected  by      .  •  .  .  . 

lapse  of  time  M  clauns  are  subsequent  to  the  mortgage  have  never  yet 
the^prior*^  ^  ^^^  "*  *  position  to  claim  payment  of  their  legacies 
*^**t3*"'^^'  *^g**"^s*  *be  mortgagees,  and  therefore  I  cannot  hold 
them  at  all  affected  by  the  past  dealings  with  this  estate. 
They  could  never  have  insisted  on  the  appropriation  of 
any  part  of  the  estate  for  payment  of  their  legacies,  till 
the  mortgagees  were  paid  off,  and  ihey  are  not  there- 
fore in  default.  But  I  think  the  difficulty  may,  for  the 
present,  be  got  over  in  another  way,  not  meaning  thereby 
to  preclude  the  parties  from  insisting  upon  this  point 
in  the  course  of  the  general  argument  of  the  case,  if 
it  should  be  thought  right  so  to  do.  A  party  may  stand 
in  one  of  three  different  positions : — ^he  may  be  a  neces- 
sary party  to  a  suit  because  other  parties  to  the  record 
cannot  have  justice  done  them  in  his  absence ;  or  he 
may  be  a  necessary  party  as  having  an  interest  of  his 
own,  which  interest  the  Court  may  be  able  to  protect 
by  saving  his  rights  in  the  decree;  or  he  may  have  an 
interest  of  his  own  which  the  Court  may  not  be  able 
to  protect,  if  a  decree  be  made  in  his  absence  (a).  This 
view  of  the  subject  was  before  Lord  Cottenhamy  when 
the  Orders  of  August,  1841,  were  made,  and  he  was  of 
opinion,  that,  where  the  absent  party  was  wanted  only 
with  a  view  to  the  interest  of  the  parties  to  the  record, 
or  if  he  were  a  necessary  party  in  respect  of  an  interest 
of  his  own,  which  would  not  be  prejudiced  by  a  decree 

(rt)  Sec  2  Hare,  586. 


CASES  IN  CHANCERY. 


213 


in  his  absence,  and  the  objection  was  not  taken  by  the 
answer,  there  was  no  reason  why  the  Court  should  not 
exercise  a  discretion  as  to  making  a  decree  in  his  absence. 
The  object  was  to  prevent  the  inconvenience  of  allowing 
a  defendant  to  put  in  his  answer,  not  raising  the  objec- 
tion for  want  of  parties,  and  when  the  cause  came  to  a 
hearing,  to  delay  the  plamtiff  by  then  raising  the  objec- 
tion ;  and  it  was  with  that  view  of  the  case  that  Lord 
CoUenham  sanctioned  the  40tii  Order  of  August,  1841 
— enabling  tiie  Court,  in  such  a  case,  at  the  hearing,  to 
make  a  decree  saving  the  rights  of  an  absent  party  (a). 


1848. 


Judgmmi. 


The  objections  for  want  of  parties  taken  in  the  an- 
swers relate  to  parties  who  are  now  represented;  and 
I  do  not  find  any  objection  taken  throughout  tiie  an- 
swers, to  tiie  absence  of  the  heir  of  the  surviving  trustee, 
or  of  the  personal  representative  of  the  testator.  I  am 
satisfied  that  in  this  case  I  may,  both  as  to  the  heir-at- 
law  of  the  surviving  trustee,  and  the  personal  represen- 
tative of  tiie  original  testator,  properly  apply  the  rule  to 
which  I  have  adverted.  There  can  be  no  reason  but 
one  of  form  for  bringing  before  the  Court  tiie  personal 
representative  of  a  party  who  died  in  1775,  when  those 
who  claim  tiie  estate  have,  during  the  whole  time,  dealt 
with  it  as  though  the  real  estate  only  remained  to  be 
applied;  and,  as  those  who  alone  are  interested  in  the 
objection  have  not  raised  it  on  the  pleadings,  I  do  not 
hesitate  to  apply  tiie  Order  to  tiiis  case. 


The  40th  Order  of  August,  1841,  takes  effect  as  to 
all  suits  depending  at  tiie  time  the  Order  was  made: 
tins  is  provided  for  by  tiie  last  of  tiie  Orders  {b). 


(a)  Order  XL.,  26th  August,        (h)  Order   LI.,  26tb  August, 
1841.  1841. 
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On  the  objecdoDS  forwant  of  partieB  being  OYeiraled, 
the  cause  was  heard. 


DMjnmv.  ^  2^^^  ^^  ^  BeiauUb,  for  die  Flaintiflk 

Mr.  Teed  and  "Mx.  Dickauam,  for  tfaeDefendanto,  John 
and  T^omof  AondL 

Mr.  Bwye,  Mr.  7%mp&»  Mr.  mOcoek,  and  Mr.  /I^A- 
«ferj  £>r  the  other  partiea. 

The  points  made  in  the  cause  ha?e  been  akeady 
stated.  On  the  question  of  the  merger  of  the  chaiges 
paid  off  by  the  tenant  for  life,  the  cases  of  Jbfiet  v.  Mor- 
gan  (a),  Caunteu  ofSkrewAwry  v.  Earl  qf  8hrewtimry{b\ 
8L  Paul  Y.  Vueaunt  Dudley  and  fFard{c),  AMiley  y. 
Milles(d),  and  Lord  Sebey  v.  Lard  Lake  {e),  were  cited. 
On  the  argument  with  r^ard  to  the  remoteness  of  the  be- 
quest in  fiiTOur  of  Janet, — Brisiaw  v.  Boothby  {/),  Maree 
V.  Lard  Ormonde  (g).  Case  v.  Drotier  (A) ;  and  on  the  na- 
ture of  the  account  to  be  directed  against  the  mortga- 
gees, — LeiA  v.  Lvine(t). 


Vice-Chancellor  : — 

Judgment.  Upon  the  first  point, — the  Plaintiffs'  title  to  the  legacy, 

I  did  not  during  the  argument  entertain,  nor  have  I 
since  entertamed,  the  sUghtest  doubt.     The  objections 


(a)  1  Bro.  C.  C.  206,  218. 
(6)  3  Bro.  C.  C.  120;  8.  C.  1 
Ve«.juti.  227. 

(c)  16  Ves.  173. 

(d)  1  Sim.  298. 

(e)  1  Beav.  140, 


(/)  2  S.  &  S.  405. 

(^)  1  Rubs.  382. 

(A)  2  Keen,  764.  See  1  Jar- 
man  on  Wills,  224;  Lewis  on 
Perpetuities,  255. 

(i)  1  Myl.&K.277. 
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taken  to  the  Plaintifis'  daim,  as  far  as  I  could  under- 
stand them,  were  two :  first,  that  the  event  had  not  hap- 
pened upon  which  the  legacy  was  payable ;  and  secondly, 
that  the  legacy  was  too  remote. 

With  respect  to  the  former  of  these  objections, — ^if  the 
words,  '^  and  of  my  said  estate  going  to  my  right  heirs 
more  remote  as  aforesaid,''  were  struck  out  of  that  dause 
in  the  will  which  describes  the  event  upon  which  the 
Plaintiffs'  legacy  was  to  arise, — ^no  question  could  occur 
upon  the  point  The  will  would  then  read  thus:  '^  And 
upon  this  last-mentioned  contingency,  failing  heirs  male 
of  my  said  brother,  then  I  hereby  charge"  &a  The 
Defendants'  argument  is,  that  the  insertion  of  the  words 
which  I  have  supposed  to  be  omitted  annex  a  new  con- 
dition to  the  Plaintiffs'  legacy,  and  that  it  is  not  enough 
that  John  should  have  died  without  issue  male,  unless 
the  estate  should  go  to  an  heir  of  the  testator  more 
remote  than  John  or  his  issue  male,  whereas  it  was  said 
(for  the  Defendants)  that  John  himself  having  been  the 
bdr-at^law  of  the  testator,  entitled  to  his  estate  by 
force  of  the  limitations  in  the  will,  the  event  contem- 
plated by  the  testator  had  not  arisen.  According  to 
this  argument,  it  would  not  be  enough  that  the  estates 
created  by  the  will  had  failed  or  become  exhausted, 
and  the  estate  vested  in  the  testator's  right  heirs, — 
the  Plaintiffs'  legacy  would  be  contingent  upon  the  re^ 
lationship  in  which  the  person  filling  the  character  of  heir 
stood  to  the  testator.  An  intention  of  that  kind  must 
be  very  distinctly  expressed,  before  the  Court  would 
aijopt  such  a  construction.  In  answer  to  such  an  objec- 
tion, it  would  perhaps  be  sufficient  to  rely  upon  the  words, 
**  as  aforesaid,"  to  shew  that  the  testator  meant  only  to 
describe  the  event  upon  which  his  estates  would  go  to 
his  own  right  heirs,  failing  the  settlement  made  by  his 
will  on  the  heirs  male  of  his  brother  Donald;  but  with- 
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Judgment, 


out  relying  upon  the  words,  **  as  aforesud,"  it  is  mani- 
fest, that,  where  the  testator  speaks  of  heirs  more  remote, 
he  means  more  remote,  in  point  of  limitation,  than  those 
comprised  in  the  settlement  made  by  his  will  on  the 
heirs  male  of  his  brother  Donald.  K  (as  I  think  the 
true  construction  of  the  will  is)  the  fee  in  Cctbechs 

vested  at  his  death  in  his  brother,  the  testator  must 

* 

have  known  that  such  would  be  the  case.  If,  on  the 
other  hand,  the  heir  mentioned  in  the  will  meant  the 
person  who  would  be  heir  at  the  time  of  the  fidlure  of 
issue  male  of  Daruild,  the  daughters  of  John,  the  tenant 
for  life,  would  take.  In  either  way,  the  estate  of  the 
heir  is  more  remote,  in  point  of  limitation,  under  the  wilL 


The  second  objection  to  the  Plaintif&'  title  is  clearly 
untenable.  The  suggestion  was,  that  the  testator^s 
brother,  Donaldy  might  have  had  a  son  or  sons  other 
than  the  Plaintiffs,  who  might  have  died  in  the  testator's 
lifetime,  leaving  issue  male  who  survived  John;  and 
that  in  that  case  the  issue  male  of  2>(ma2i  would  not 
have  failed,  although  John  died  without  issue  male.  I 
do  not  admit  that  the  existence  of  such  issue  of  Donald^ 
as  the  objection  supposes,  would  have  prevented  the  re- 
mainder to  the  testator's  own  right  heirs  from  taking 
effect.  But  the  short  answer  to  the  objection  is,  that 
there  never  was  such  issue  of  Donald  9&  the  objection 
supposes;  and  as  the  will  of  the  testator,  for  the  pur- 
pose of  ascertaining  the  persons  who  are  to  take,  speaks 
from  his  death,  the  objection  fails  altogether. 


The  next  point  insisted  upon  by  the  Plaintiffs  is,  that, 
in  the  circumstances  of  the  case,  the  charges  paid  by 
Jokuy  the  tenant  for  life,  became  merged  in  the  inherit- 
ance. The  question  is,  whether  the  amount  of  the  debts 
and  legacies,  having  an  original  priority  over  the  Plain- 
tiffs' legacy,  which  were  paid  by  a  tenant  for  life,  or  by 
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the  mortgageesy  at  his  instance  or  with  his  consent, 
during  the  life  of  the  tenant  for  life ;  and  whether,  also, 
the  legacy  of  ISOOil  to  John^  the  tenant  for  Ufe,  are  con- 
tinuing charges  upon  the  estate  in  favour  of  the  personal 
estate  of  Johny  or,  at  all  events,  of  the  Messrs.  DatiieL 


1843. 


Judgment, 


Upon  this  part  of  the  case,  it  is  certainly  with  satis- 
faction that  I  have  come  to  that  conclusion  which  the 
justice  and  good  sense  of  the  case  manifestly  require, — 
that,  in  favour  of  the  Messrs.  Daniel^  at  all  events,  the 
amount  of  the  legacies  and  other  charges  so  paid  by  or 
at  die  expense  of  the  tenant  for  life  constitute  a  subsistr 
ing  charge  having  priority  over  the  Plaint^s*  legacy; 
and  as  further  directions  must  in  this  case  be  reserved, 
I  do  not  propose,  at  this  moment,  to  go  beyond  the  title 
of  the  mortgagees. 

To  begin  with  the  abstract  rule  to  which  I  was  re-  Charges  paid 
ferred  by  the  Plaintiffs.    It  was  admitted,  and  neces-  t^^l^^^ 
sarily  admitted,  that  the  payments  made  by  or  at  the  ^  ^^^  ^^ 
expense  of  John  would  prim&  facie  be  kept  alive,  and  in  the  inherit, 
not  merged  for  tiie  ben^t  of  the  inheritance ;  and,  con- 
sequently, that  they  would  subsist  for  the  benefit  of  the 
personal  estate  of  the  tenant  for  life,  unless  some  evi- 
dence of  an  intention  on  his  part  that  they  should  merge 
for  the  benefit  of  the  inheritance  could  be  adduced. 
Indeed,  that  it  was  prim&  fade  for  the  interest  of  the 
tenant  for  life  to  keep  alive  the  charges,  is  nuuiifest 
from  the  position  in  which  he  stood  as  a  party  whose 
estate  was  subject  to  many  charges,  and  not  to  a  single 
charge  only,  irrespectively  of  his  limited  interest  as 
tenant  for  life:  Forbes  v.  Moffatt(a).    The  question, 
then,  as  regards  the  Messrs.  Daniel,  is,  whether  John 


VOL.  in. 


(a)  18  Yes.  384. 
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did  any  act  in  his  lifetime  whereby  to  shew  an  inten«- 
tion  that  his  charge,  in  the  events  which  have  hap- 
pened— his  deadi  without  issue  male — should  meige 
instanter;  the  effect  of  which  would  be  to  give  the 
Plaintifis;  to  the  extent  of  the  chai^  in  question,  a 
priority  over  the  Messrs.  Daniel^  so  far  as  they  claim 
imder  Johfiy  the  tenant  for  life,  and  thereby  to  increase 
the  liabilities  of  JohrCs  personal  estate.  [His  Honor 
then  went  through  the  several  instruments,  and  the  cir^ 
cumstances  relied  upon  by  the  Plaintiffs,  and  concluded 
that  nothing  had  been  done  by  John  whereby  the 
charges  had  become  merged,  and  that  they,  therefore, 
subsisted  in  favour  of  the  mortgagees.] 


The  last  point  in  the  Plaintiffs'  case  is,  that,  in  taking 
the  account  as  against  the  Defendants,  Messrs.  Danieb, 
they  are  to  be  treated  as  mortgagees  in  possession,  and, 
in  that  character,  as  not  entitled  to  allowances  which,  if 
they  had  been  regarded  as  consignees  only,  they  might 
have  claimed. 


Mode  of  taking 
ftcoounts,  as 
against  mort- 
gagees and  con- 
signees, of  the 
produce  of  a 
West  India 
estate. 


Upon  this  question,  the  decision  in  Leith  v.  Irtnne  (a) 
is  binding  upon  this  Court,  notwithstanding  the  ded- 
sion  in  Bayers  v.  Whitfield  (ft).  I  cannot,  however,  avoid 
feeling  some  difficulty  upon  the  case  of  Bunbury  v. 
Winter  (c),  assuming  that  case  to  be  (as  the  Lord  Chan- 
cellor certainly  considered  it  in  Leith  v.  Irvine^  and  as  it 
has,  in  fact,  always  been  considered)  a  judicial  deter- 
mination upon  the  points  there  raised.  In  that  case  (as 
in  the  case  before  me,)  the  mortgagees  contracted  to 
provide  for  debts  due  from  the  mortgagor  to  third  per- 
sons. In  that  case  the  mortgagor  demised  the  property 
to  the  mortgagees  for  a  term  of  500  years,  and  the 


(a)  1  Myl.  &  K.  277.      (6)  1  Knapp.  133.      (c)  1  J.  &  W.  255. 
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trusts  of  the  term  were  declared  to  be^  that  the  mortga- 
gees should  assume  the  management  of  the  plantations, 
and  appoint  agents  to  reside  upon  them.  The  mortga- 
gees were  to  be  consignees  of  the  produce  of  the  planta- 
tions, and  out  of  the  monies  arising  irom  the  sale,  after 
paying  the  expenses  of  the  plantations,  were  to  pay  a 
Crown  debt, — ^then  to  reimburse  themselves  all  advances 
they  might  have  made  on  behalf  of  the  Hiortgagor,  and 
to  pay  over  the  clear  surplus  to  the  mortgagor.  The 
mortgage-deed  contained  covenants  respecting  the  ma- 
nagement of  the  estates,  by  one  of  which  the  mortgagor, 
in  the  event  of  his  returning  to  the  colony,  might  take 
upon  himself  the  management;  his  power,  however, 
was  only  to  be  concurrent  with  that  of  the  agents  or 
attornies  of  the  mortgagees.  By  another  covenant,  the 
mortgagor  was  to  be  entitled  to  draw  on  the  mortga- 
gees to  the  amount  of  15002.  per  annum  for  the  support 
of  himself  and  family.  And,  lastly,  there  was  a  co- 
venant by  the  mortgagor,  that  he  would  continue  to 
the  mortgagees  the  consignments  fix)m  the  plantations, 
until  full  discharge  of  the  obligation  they  were  under 
for  him,  and  of  all  other  advances  to  be  made  by  the 
trustees.  The  bill,  in  that  case,  aft^er  suggesting  that 
the  mortgagees  were  satisfied,  prayed  that  the  mortga- 
gor might  be  let  into  possession, — ^for  a  receiver  and 
consignee, — and  that  the  mortgagees  might  be  restrained 
from  interfering  in  the  management.  From  the  scope 
and  prayer  of  the  bill,  it  is  impossible  not  to  treat  the 
case  as  one  in  which  the  mortgagees  had  been,  and  were, 
in  the  management  of  the  plantation ;  and  Lord  Eldan, 
in  his  judgment,  observes  of  the  mortgage-deed: — "  It 
is  not  a  demise  to  be  void  on  payment  by  a  given  day, 
but  it  is  a  demise  obliging  them  to  manage  the  estate; 
they  are  also  to  take  upon  themselves  to  settie  his  debts 
in  the  colony ;  their  agents  are  to  manage  the  estate ; 

a2 


1843. 


Judgmeni, 


220 


CASES  IN  CHANCERY. 


1843. 


Judgment, 


bat  at  the  same  time  it  is  stipulated,  that  if  he  (the 
mortgagor)  chooses  to  take  possession  of  it  himself,  they 
(the  mortgagees)  are  to  receive  no  commisdon,  and  in 
collsideration  of  all  this  they  are  to  have  the  consign- 
ments (a)."  This  case  is  considered  by  the  Lord  Chau" 
cettoTf  in  Leith  v.  Irvine^  as  a  direct  determination  that 
a  mortgagee,  in  circumstances  like  the  mortgagees  in 
that  case,  may  charge  oommisaon. 


Now  if^  in  the  present  case,  the  evidence  proves  that 
the  Messrs.  Daniel  had  possession  of  CoJbecks  adversely 
(as  in  Leith  v.  Irvine),  in  the  simple  character  of  mort- 
gagees in  possesion,  I  have  only  to  follow  Leith  v.  Irvine 
in  the  decree  I  am  to  make*  If  they  have  not  been  in 
possession  adversely  as  mortgagees,  or  if  their  possession 
has  been  of  a  qualified  character,  as,  by  managing  only 
by  attorney  jointly  with  the  mortgagor,  or  even  exdu- 
rively,  the  audiority  of  Bunbury  v.  Winter,  approved  of 
in  Leith  v.  Irvine,  may  leave  the  case  in  a  different  por- 
tion. It  is  not,  if  that  case  be  law,  every  interference 
with  the  management  of  the  estate  by  a  mortgagee 
which  will  make  him,  for  all  purposes  of  account,  a 
mortgagee  in  possession,  or  oblige  the  Court  so  to  con- 
sider him.  And  the  difficulty  in  which  I  may  possibly 
find  myself  is  increased  by  the  groimds  upon  which  the 
decision  in  Leith  v.  Irvine  was  founded.  The  Lord 
Chancellor,  in  tiiat  case,  repudiated  usury,  and  tendency 
to  usury,  as  the  ground  of  his  dedsion ;  and  rested  it 
exdusively  upon  the  relation  between  the  parties. 

[His  Honor  then  proceeded  to  consider  the  bills,  an- 
swers, and  evidence,  on  the  question  whether  the  mort- 
gagees had  in  fact  been  in  possession ;  and  conduded. 


(fl)  1  J.  &  W.  262. 
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that  they  raised  a  serious  doubt  whether  the  Court 
might  not  do  great  injustice,  by  at  once  detennining 
(against  the  mortgagees)  that  their  case  was  to  be  go* 
Temed  by  Leiih  v.  Irvine^  and  not  protected  by  Bunbury 
y.  Winter  \  that  it  might  be,  that  Messrs.  Darnels,  not 
having  been  mortgagees  in  possession  in  the  strict  sense 
of  the  word,  might  nevertheless  have  so  acted  in  regard 
to  the  estate,  that  the  account  against  them  ought  to  be 
taken  as  against  mortgagees  in  possession ;  and,  referring 
to  Chambers  v.  Goldwin  (a),  his  Honor  sidd,  that,  giving 
the  Defendants  the  opportunity  which  inquiry  would 
furnish,  the  Court  was  bound  to  provide  for  taking  the 
account  on  correct  principles,  although  the  case  for  doing 
so  might  not  be  expressly  made  upon  the  pleadings.] 
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Dkclare,  that,  upon  the  deatb  of  John  M^Leod,  in  1822,  without 
issue  male,  Janet  M*Leodf  or  the  Plaintifis,  as  her  personal  repre- 
fentatives,  hecame  entitled  to  the  legacy  of  5000/*,  and  direct  an 
account  of  what  is  due  in  respect  thereof.  Declare,  that  pa3rment8 
made  hy  John  M^Leod^  or  hy  the  mortgagees,  in  satisfaction  of  the 
principal  of  the  dehts  and  legacies  charged  upon  the  estate,  and  also 
the  legacy  to  the  said  John  APLeod,  are  subsisting  charges,  and  that 
the  mortgagees  are  entitled  to  the  benefit  thereof,  as  security,  &c. 
Reference  to  inquire  who  has  been  in  possession  of  the  mortgaged 
estate  since  April,  1815,  and  particularly  whether  the  Defendants  have 
been  in  such  possession, — with  liberty  to  state  special  circumstances. 
Further  directions  and  costs  reserved. 


Minute^ 


The  Plaintifis  tendered,  as  evidence  of  the  possession  SembU,  an 

i»  .  1  _.  •      -1  •         ^       _j.  •  examined  copy 

of  the  mortgagees,  exanuned  copies  of  certam  powers  of  a  letter  of 
of  attorney  executed  by  them,  and  inrolled  in  the  oflSce  of  Jqu^^'^^^" 
record  in  Jamaica,  with  reference  to  the  management  of  office  of  record 

in  Jamaica,  is 
not  admissible 

in  evidence  (without  more) ;  although  an  examined  copy  of  a  deed  so  inrolled  is,  by  force  of 

acts  of  the  locsl  legislatore,  admissible. 

(a)  9  Ves.  254. 
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the  estate.  A  witness  for  die  Plidntiffii  proved  the  law 
of  Jamaica  on  the  reception  of  copies  of  inrolled  instru- 
ments in  evidence,  but  said,  the  law  did  not  require 
letters  of  attorney  to  be  recorded,  unless  they  were 
made  the  foundation  of  legal  proceedings. 


Argument.  Mr.  Teed  and  Mr.  Dickinson  objected  to  the  admis- 
sibility of  the  examined  copies ;  the  powers  of  attorney 
not  being  necessarily  records,  but  being  records  only 
under  certain  circumstances,  which  had  not  in  this  casQ 
been  proved  to  exist,  in  order  to  lay  a  ground  for  their 
reception.  These  documents  differed,  therefore,  from  the 
inrolments  of  record  admitted  in  Thdloch  v.  Hartley  {a). 


Judgmmi,  The  VICE-CHANCELLOR  intimating  an  opinion  that 
the  examined  copies  were  not,  under  the  circumstances, 
admissible  as  secondary  evidence  of  die  powers  of  attor^ 
ney  themselves,  the  Plaintiffs  read  the  admission  of  the 
documents,  with  the  accompanying  explanation,  in  the 
answers. 

(a)  1  Y.&CC.C.IU. 


The 
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9th  Dec. 
Plaintl£&  and  other  persons^  upwards  of  one  The  Defendant, 

,___^-,  _  ,         ...     who  was  a  cu»- 

nundred  and  filly  in  number^  were  partners  m  a  Joint-  tomer  of,  and 
stock  company,  called  the  "British  and  Australasian  ^^^S""' 
Bank."     The  company  was  dissolved  in  December,  '^'^*!Sl 
1840,  and  the  Plaintiffs,  being  five  of  the  partners,  bank  to  raise 
were,  at  a  general  meeting  of  the  shareholders,  ap-  t^  sp^ah ' 
pointed  trustees  to  wind  up  its  affairs;   and,  in  that  ^^^""^^1 
character,  they  filed  the  present  bilL  the  money  being 

^  *  afterwards  re- 

called by  the 

The  biU  stated  that  one  Barnard,  in  October,  1839,  "o°t'Sd!tile'°^ 
deposited  with  the  Bank,  by  way  of  security  for  an  J^^*!'JJ|^'^g 
advance  which  the  Bank  had  made  to  Barnard,  eleven  Defendant  re- 
Spanish  bonds,  payable  to  bearer ;   that  Boucher y  the  unce,  and  re- 
managing  director  of  the  Bank,  in  November,  1839,  J^^e'kn^' 
placed  the  Spanish  bonds  in  the  hands  of  Pipn,  who  }^^  ^^^ 
imdertook  to  procure  an  advance  of  500^  upon  them  bill  filed  on  be- 
in  his  own  name,  and  to  re-deliver  them  to  the  Bank,  f^  payment  of 
upon  repayment  of  that  advance  and  interest;  that  JJj^  ^""^^ 

ral  account : — 
Held,  that,  al- 
though  the  Defendant,  by  his  answer,  said  the  resolt  of  the  general  account  when  taken 
would  be  in  his  fiiTonr,  yet  he  was  not  entitled  to  withhold  payment  of  the  balance  received 
by  him  in  respect  of  the  bonds  ontil  the  general  account  should  be  taken ;  and  a  decree 
for  payment  of  that  balance  and  interest  was  accordingly  made,  and  also  the  decree  for 
taking  the  general  account 

A  banking  company,  who  were  mortgagees  of  oertaui  Spanish  bonds,  employed  the 
Defendant  to  raise  money  upon  them  by  deposit  in  his  own  name :  the  party  with  whom 
the  Defendant  deposited  them  called  on  the  Defendant  for  repa3rment,  and,  on  default,  sold 
the  bonds,  with  tiie  concurrence  of  the  Defendant,  without  the  knowledge  of  the  company, 
and  paid  the  balance  of  the  proceeds  to  the  Defendant.  The  company  was  afterwards  com- 
pelled by  their  mortgagor  to  replace  the  bonds  or  their  Tslue  : — Held,  that  the  Defendant 
was  answerable  to  the  company  for  the  market  price  of  tiie  bonds  at  the  time  of  the  actual 
■ale,  and  that  he  was  not  answerable  for  the  value  of  the  bonds  at  any  other  time. 

The  Plaintiffs,  who  claimed  as  trustees  of  a  dissolved  banking  company,  and  were  proved 
to  have  been  partners  in  the  company,  held  entitled  to  sustain  a  smt,  as  representing  the 
company,  against  a  Defendant  who  had  been  in  the  habit  of  transacting  business  with  the 
company,  and  had  dealt  with  the  trustees  in  that  character,  and  by  his  answer  to  the  suit 
made  no  positive  suggestion  that  the  Plaintiffii  did  not  sufficiently  represent  the  company. 

A  few  of  the  partners,  in  a  company  consisting  of  more  than  one  hundred  and 
fifty  persons,  held  entitled  to  sue  on  behalf  of  the  whole,  to  recover  a  debt  due  to  the 
oompiany. 
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1843.  ^Vm  obtained  500/.  fincMii  Mesore.  V^ne  Sf  Saiu,  on  the 
seciiritj  of  the  bonds^  in  his  own  name,  and  handed 
over  to  the  Bank  the  earn  so  obtained;  that  the  Bank 
paid  I^fm  the  interest  firom  time  to  time,  in  order  that 
he  mi^t  pay  the  same  to  Vy^  tf  Sons;  and  that  I^fm 
promised,  if  the  said  loan  were  recalled  by  Vignelf  Stnu, 
to  repay  it  oot  of  his  own  fimds,  or  find  another  person 
to  make  the  advance;  that,  after  a  short  time  had 
ehtpsed,  Viffue  Sf  Sons  required  payment  of  the  loan, 
and  /^  led  the  managers  of  the  Bank  to  believe  that 
he  had  repaid  Vy^  If  Sans,  and  deposited  the  bonds 
with  another  party,  as  a  security  for  a  omihir  advance. 

The  bill  stated  that,  in  winding  up  the  affiiirs  of  the 
Bank,  the  Phuntiffs  found  a  balance  due  from  Pj^m  to 
the  Bank,  of  1257/.  6«.,  consisting  of  advances  made 
to  him  on  conogmnents  of  goods  to  Australia,  for  which 
Pym  had  given  bills  on  the  oonagnees ;  that  there  was 
also  a  balance  of  123/L  8^.  6dL  due  from  Pifm,  on  his 
general  account  with  the  Bank ;  and  that  there  was  no 
entry  in  the  general  account  relating  to  the  buaness  of 
the  Spanish  bonds,  which  was  and  had  always  be«i 
regarded  as  a  separate  transaction:  that,  in  March, 
1841,  Ihfm  had  signed  a  statement,  acknowlec^ging  the 
accuracy  of  these  balances,  and  the  Pkintiffi  at  the 
same  time  advanced  him  a  further  sum  of  56021  on  the 
security  of  the  same  consignments  to  Australia^ 

The  bill  stated  that,  in  October,  1841,  I\fm  gave  the 
PlaintafTs  notice  that  he  had  been  applied  to  for  repay- 
ment of  the  money  advanced  on  the  Spanish  bonds, 
and  inclosed  a  note  purporting  to  be  written  by  one 
Hall,  threatening  to  sell  the  bonds  if  the  sum  were  not 
immediately  repud;  that  application  was  made  to  Holly 
who  referred  the  Plaintiffs  to  i^,  and  I\fm  ultimately 
refused  to  part  with  the  bonds,  and  sud  that  he  would 
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not  deliver  them  up  until  all  tranBactions  between  him 
and  the  Bank  were  dosed. 

The  bill  stated  that  the  Spanish  bonds  having  greatly 
increased  in  value,  Barnard  made  application  for  their 
re-delivery,  upon  payment  of  the  advance  which  he  had 
received;  and,  in  May,  1842,  brought  trover  against 
the  Pliuntiffs  to  recover  the  bonds ;  and  the  Plaintiflb, 
having  no  defence,  settled  the  action  by  paying  Barnard 
\Q02t  Zs.  2d.  for  his  debt  in  respect  of  the  bonds,  and 
costs. 


1843. 


StaiemmL 


Tlie  bill  prayed  that  the  Defendant  might  be  ordered 
to  deliver  up  the  eleven  Spanish  bonds  to  the  Plaintiffi ; 
or  if  it  should  appear  that  they  had  been  sold  by,  or 
by  tiie  direction  of,  the  Defendant,  that  it  might  be 
declared  the  Defendant  was  bound  to  account  for  them 
at  their  highest  value  in  the  ''money  market^  since  such 
sale,  or  such  other  period  as  the  Court  should  direct; 
and  also  for  tiie  damages  occasioned  to  the  Plaintiffi)  by 
such  sale  of,  or  refusal  to  deliver  up,  tiie  bonds.  The 
bill  also  prayed  an  account  of  the  dealings  and  trans- 
actions between  the  Defendant  and  the  Banky  and  that 
the  Defendant  might  be  ordered  to  pay  the  balance 
which  should  be  found  due. 


The  Defendant,  by  his  answer,  said  that  Messrs. 
Vigne  Sf  Sons  having  required  repayment  of  the  loan 
upon  the  bonds,  the  Defendant  informed  Boucher  there- 
oi^  and  Boucher  said  that  the  Bank  could  not  spare  the 
money,  and  authorized  the  Defendant  to  sell  tiie  bonds; 
and  that  V^  8f  Sons,  on  the  31st  of  October,  1840, 
with  the  privity  and  concurrence  of  the  Defendant, 
sold  the  bonds,  at  the  market  price,  for  the  smn  of 
716^  lls.y   whidi,  after  deducting  the  loan,  interest 
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1843.         and  commisfflon,  left  a  balance  of  199L  8s.  7d.,  which 
Vyme  4*  Sans  then  paid  to  the  Defendant 


The  Defendant  said  that  he  had  been  employed  by 
the  Bank  from  time  to  time  to  discount,  or  procure  to 
be  discounted,  bills  of  exchange  in  his  own  name,  which 
he  had  done,  receiving  a  oommisnon  thereon ;  that  the 
transaction  with  regard  to  the  Spanish  bonds  was  of  a 
like  nature,  and  that  he  did  not  enter  into  a  special 
agreement  respecting  them ;  that  he  did  not  know  that 
the  Bank  had  received  or  held  the  bonds  only  by  way 
of  security,  until  he  was  informed  thereof  by  Barnard^ 
in  the  year  1841.  The  Defendant  sud  that,  at  the  time 
he  received  the  balance  of  199/.  %s.  Id.  from  Vigne  4r 
Sons,  the  Bank  was  indebted  to  him,  and  that  they  still 
were  indebted  to  him  in  respect  of  the  consignments,  the 
produce  of  which  they  had  received,  and  of  his  oomnus- 
mon  in  the  discounting  business.  He  said  that  he  was 
justified  in  the  representations  which  he  had  made,  and 
in  refusing  to  disclose  the  real  circumstances  with  re- 
spect to  the  Spanish  bonds,  by  the  conduct  of  the  Bank 
and  the  Flaintiffi  towards  hiuL  The  conclusion  of  the 
Court  on  the  effect  of  the  evidence  will  appear  firom  the 
judgment     At  the  hearing. 


Argument.  Mr.  Russell  and  Mr.  Anderson,  for  the  Phuntiffs, 
argued  that  an  immediate  decree  ought  to  be  made 
against  the  Defendant  for  payment  of  the  market  price 
of  the  Spanish  bonds  at  the  time  the  Plaintifis  had  ap- 
plied to  him  for  their  re-delivery,  or  at  the  time  that 
the  Plaintiffs  had  been  compelled  to  account  for  them 
to  Barnard;  and  that  an  account  ought  to  be  directed 
of  the  other  transactions  between  the  Defendant  and 
the  Bank. 


Mr.  Kenyon  Parker  and  Mr.  Giffard,  for  the  De- 


CASES  IN  CHANCERY. 

fendanty  contended^  first,  that  the  Plaintiffs  did  not 
represent  the  British  and  Australasian  Bank  so  as  to 
be  enabled  alone  to  institute  a  suit  on  behalf  of  the 
company;  and  secondly,  that  the  matter  relating  to 
the  Spanish  bonds  was  an  item  in  the  general  account 
between  the  Defendant  and  the  Bank,  and  that  neither 
from  the  nature  of  the  transaction,  nor  from  the  cir- 
cumstances or  consequences  of  the  sale  of  the  bonds, 
ought  it  to  be  the  subject  of  any  special  direction  in  the 
decree  for  account  which  must  be  made. 
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Vice-Chancellor  : — 

The  Plaintiffs  sue  on  behalf  of  themselves  and  the 
other  partners  in  a  dissolved  partnership  or  company 
called  the  ''British  and  Australasian  Bank."  They  assume 
to  themselves  the  right  to  represent  the  partnership  or 
company.  The  bill  seeks  to  charge  the  Defendant  with 
the  market  value,  at  a  given  time,  of  certain  Spanish 
bonds,  and  seeks  also  an  account  of  the  general  dealings 
and  transactions  between  the  Bank  and  the  Defendant. 


Judgment, 


Three  questions  have  been  raised  in  the  cause; — 
£^t,  do  the  Plaintiffs  properly  represent  the  company 
in  this  suit?  Secondly,  is  the  Defendant  to  be  charged, 
in  respect  of  the  bonds,  otherwise  than  with  the  amount 
actually  produced  by  the  sale  of  these  bonds, — ^being  (as 
must  be  here  assumed)  the  market  value  of  the  bonds  at 
that  time  ?  and.  Thirdly,  having  determined  the  amount 
of  the  Defendant's  liabilities  in  respect  of  the  bonds,  is 
he  to  be  charged  therewith  at  once,  as  upon  a  separate 
transaction,  without  reference  to  the  general  account  ? — 
or  is  the  amount  of  the  Defendant's  liabilities  in  respect 
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of  the  bonds  to  be  treated  as  an  item  in  the  general  ac- 
count prayed  by  the  bill,  and  added  to  or  set  off  against 
the  balance  payable  by  or  due  to  him  upon  the  result  of 
the  account  ? 

Upon  the  first  point  I  did  not  during  the  argument 
entertain^  nor  have  I  since  entertained,  any  doubt 
Admitting  that  the  Plaintiffs'  evidence  is  somewhat 
general,  I  think  it  sufficient,  with  reference  to  the  cir- 
cumstances of  this  case.  The  Plaintiffs  have  proved  the 
constitution  and  acting  of  the  partnership, — ^that  the 
Plaintiffs  were  partners, — and  that  they  continued  so 
up  to,  and  at  the  time  when  the  dissolution  was  re- 
solved upon  in  1839-40;  and  that  the  number  of  the 
partners  before  and  at  that  time  exceeded  150.  The 
consequences  of  the  dissolution  prim&  fade  would  be  to 
prevent  the  partnership  from  having  any  future  trans- 
actions on  die  partnership  account,  altiiough  that  con- 
sequence does  not  appear  to  have  strictiy  followed  in 
the  present  case.  But  the  dissolution  of  die  partnership 
had  no  effect  upon  the  old  transactions  and  dependencies 
of  the  partnership  prior  to  and  at  the  time  of  the  agree- 
ment for  dissolution.  Those  who  were  partners  at  the 
time  of  the  dissolution  r^nained  partners  in  the  old 
transactions  and  dependencies,  and  for  the  purpose  of 
winding  them  up:  and  die  presumption  of  law,  in  the 
absence  of  anything  to  control  it,  is,  that  those  who 
were  partners  at  the  time  of  the  dissolution  continued 
so  afterwards.  This  general  presumption,  together 
with  the  consideration  of  the  means  which,  according  to 
the  Plaintiffs'  evidence,  the  Defendant  had  of  knowing 
the  actual  situation  of  the  Plaintiffs, — ^the  absence  of  all 
positive  suggestion  on  his  part,  notwithstanding  such 
means  of  knowledge,  that  the  Plaintiffs  do  not  sustain 
the  characters  to  which  they  lay  claim, — and  his  actual 
dealing  (for  his  own  benefit)  with,  and  recc^nition  of. 


CASES  IN  CHANCERY. 

the  title  of  the  Plaintiffs  after  the  dissolntioiiy  down  to 
the  time  of  filing  the  biU^  is  in  my  opinion  amply  suffi- 
cient to  sustain  the  Plaintiffs'  case  in  this  suit  against 
this  Defendant 

The  personal  tide  of  the  Plaintiffs  being  proved^  the 
number  of  the  partners  is  an  answer  to  the  Defendant's 
observation  as  to  the  mere  frame  of  the  suit.  I  may 
observe,  that  if  (as  tiie  Defendant  contended)  the  resolu- 
tion to  dissolve  tiie  partnership  were  not  binding,  the 
case  of  die  Plaintiffs,  as  to  the  point  I  am  now  consi* 
dering,  would  rather  be  strengthened  than  impaired,  so 
far  as  the  question  of  the  frame  of  the  suit  only  is  con- 
cerned* 
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The  second  point  must,  I  think,  be  decided  in  favour 
of  die  Defendant.  The  deposit  of  the  bonds  with  Vtffne 
if  Sonsy  in  November,  1839,  as  a  security  for  500/.  ad- 
vanced by  them,  is  a  fact  common  to  both  parties;  and 
that  Viffne  if  Sons  knew  no  one  in  the  transaction  ex- 
cept the  Defendant,  is  admitted.  It  is  admitted  also 
that  the  deposit  carried  with  it,  so  far  as  Viffne  Sf  Sans 
were  concerned,  a  right  to  sell  die  bonds  in  satisfaction 
of  dieir  debt.  The  bonds,  in  fact,  were  sold  in  October, 
1840,  and  produced, — beyond  the  amount  due  to  Vigne  If 
S(msy  and  the  expenses  of  sale, — a  balance  of  1 99/.  8«.  7i/., 
which  was  received  by  the  Defendant  and  applied  to  his 
own  use.  If  it  had  appeared  that  the  Defendant  had 
redeemed  the  bonds  out  of  the  hands  of  Vigne  jr  SonSy 
and  afterwards  converted  them  to  his  own  use,  I  will 
not  say  that,  in  the  very  singular  circumstances  of  this 
case^  the  Plidntiffi  might  not  possibly  have  been  justified 
in  treating  such  conversion  as  wrongful,  and  have  charged 
the  Defendant  with  the  value  of  the  bonds  at  some  other 
time  than  that  of  die  sale.  But  it  appears  distincdy  firom 
Boucher^ s  evidence  that,  in  October,  1831,  Vigne  If  Sons 
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were  preasing  JF^  for  payment  of  their  debty— that  /^ 
oommumcated  that  fact  to  Boucher,  and  stated  that  Vigne 
if  Sons  were  determined  to  sell  the  bonds  if  the  money 
were  not  returned  to  them, — ^that  Boucher  was  unable 
(owing  to  the  embarrassments  of  the  Bank)  to  find  the 
money,  and  did  not  find  it,  but  told  JF^  that  if  V^ne 
Sf  Sons  were  determined  to  sell  the  bonds  it  could  not 
be  helped.  Boucher,  it  is  true,  adds,  that  the  Defendant 
undertook  to  try  and  get  the  loan  continued,  and  after- 
wards told  Boucher  he  had  succeeded  in  doing  so.  But 
the  Defendant,  by  his  answer,  states  that  the  bonds 
never  were  in  his  possession  aft^er  the  deposit  with  Vy/ne 
Sf  Sons ;  and  the  evidence  of  the  witness  Viffne  tends  to 
confirm  the  answer.  Upon  the  evidence  in  the  cause, 
the  answer  denying  that  the  Defendant  ever  undertook 
to  redeem  the  bonds,  or  procure  them  to  be  redeemed, — 
I  cannot  but  conclude  that  that  which  might  have  been 
lawful,  was  lawful, — ^that  the  sale  of  the  bonds  was  the 
lawful  act  of  Viffne  if  Sons ;  and  if  so,  I  cannot  charge 
the  Defendant  with  more  than  the  actual  produce  of  the 
fiale, — ^L  e.,  the  balance  of  1 9921  Ss.  Id.  and  interest.  His 
tortious  acts  commence  with  his  retainer  of  that  balance. 


The  third  point  presents  the  only  question  of  diffi- 
culty in  the  cause.  The  circumstances  which  are  ne- 
cessary to  understand  and  dispose  of  this  question  are 
few  and  simple.  The  Defendant  had  dealings  with  the 
Bank  as  a  customer,  and  borrowed  money  of  the  Bank 
upon  the  security  of  shipments  made  to  Australia.  His 
money-transactions  with  the  Bank  formed  the  subject  of 
account  with  the  Bank,  and  such  an  account  was  open 
and  subsisting.  Besides  these  matters  of  account,  the 
Defendant  discounted,  and  procured  others  to  discount, 
bills  for  the  Bank,  and  assisted  the  Bank  in  raising 
money  for  its  current  business ;  but  these  were  isolated 
transactions,  perfected  at  once,  and  never  entering  into 
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any  account  whatever.  Among  these  ieolated  tnuiBac^ 
tionsy  that  of  the  loan  and  deposit  of  the  bonds  with 
V^ne  Sf  Co.  was  one.  The  Defendant  in  his  answer  to 
the  original  bill,  after  having  explained  the  discounting 
business  he  had  done  for  the  Bank,  says,  that  in  No- 
vember, 1839,  Boucher i  in  the  course  of  the  Defendant's 
discounting  business,  requested  him  to  procure  a  loan  of 
5Q01  upon  the  seciuity  of  the  bonds,  and  that  he  did 
so  accordingly.  In  his  answer  to  the  amended  bill,  he 
says  that  the  account  stated  between  himself  and  the 
Plaintiffs,  in  March,  1841,  did  not  contain  any  entry 
relating  to  the  bonds  or  to  the  advances  made  thereon, 
and  that  such  bonds  and  advances  formed  a  separate 
transaction,  and  were  kept  apart  from  the  general  trans- 
actions of  the  Defendant  with  the  Bank:  coupling  this 
with  the  fact  that,  in  March,  1841,  after  the  sale  of  the 
bonds,  the  account  betweeen  the  Defendant  and  the 
Bank  was  adjusted  and  settled  for  the  purpose  of  shew- 
ing the  amount  of  the  debt  owing  from  the  Defendant 
to  the  Bank,  and  for  which  the  Defendant  says  his 
shipments  to  Australia  were  a  security,  it  is  impossible 
to  suppose  that  the  bond  transaction  was  intended  by 
either  party  to  form  an  item  in  account  between  the 
Defendant  and  the  Bank.  In  &ct  the  Defendant  has 
not  suggested  that,  according  to  the  original  transaction 
itself  respecting  the  bonds,  he  was  not  bound  to  hand 
over  the  balance  of  1992.  8#.  7cf.  to  the  Bank  the  moment 
he  received  it :  he  admits  that  he  was  bound  to  have  done 
so,  so  far  as  the  original  transaction  was  concerned.  His 
case  is,  that  the  conduct  of  the  Bank,  in  respect  of  the 
shipments  he  had  made  to  Australia,  justified  him  in  the 
course  of  detainer, — of  concealment  and  misrepresenta- 
tion, which  he  pursued,  respecting  the  balance  of  199/. 
8«.  Id.  According  to  his  own  case,  the  detainer  of  this 
sum  was  tortious,  unless  he  can  justify  it  by  reference  to 
that  conduct  of  the  Bank  upon  which  he  relies.   His  case 
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ifl,  thaty  at  the  time  of  the  sale  of  the  bonds  and  his  re* 
ceipt  of  the  balance,  the  amount  of  the  shipments  received 
by  the  agents  of  the  Bank  exceeded  by  nearly  lOOCMl 
the  debt  of  the  Bank ;  and  that  the  Bank,  notwithstand- 
ing this,  directed  their  agent  in  Austndia  to  carry  the 
whole  of  the  shipments  to  the  credit  of  the  Bank*  I 
have  read  both  the  answers  with  attention,  for  the  pur- 
pose of  seeii^  whether  the  Defendant  can  reasonably 
be  understood  as  swearing  that,  in  October,  1839,  at  the 
time  he  received  the  balance  of  19921  8«.  7dL,  he  then 
knew,  or  had  reason  to  believe,  that  the  actual  receipts 
of  the  Bank,  in  respect  of  the  shipments,  had  paid  the 
amount  of  their  debt.  Looking  at  the  dates  of  the 
loans  and  shipments  in  February  and  April,  1840,  it  is 
scarcely  probable  that  such  could  be  the  case;  but  I 
am  satisfied  the  answer  contains  no  such  representation. 
The  e£fect  of  the  answer  is,  that,  at  the  time  of  swearing 
the  answer  in  November,  1842,  the  Defendant  under- 
takes to  represent  that,  in  October,  1839,  the  state  of 
the  Plaintiffs'  receipts  was  more  than  sufficient  to  pay 
their  debt  And  if  that  be  the  effect  of  the  answer,  the 
retuner  of  the  19921  8«.  ?£/.  was  originally  wrongftd ; 
which,  coupled  with  his  conceahnent  and  misrepresenta- 
tion on  the  subject,  cannot  but  lead  the  Court  to  look 
with  suspicion  upon  every  part  of  his  case.  What  then 
is  the  case  upon  which  he  relies  as  an  ex  post  facto 
ground  for  retaining  the  balance  of  19921  8«.  Id.  ?  The 
direct  advances  by  the  Bank  to  the  Defendant  are  ad- 
mitted* The  security  to  which  the  Bank  was  entitled 
is  admitted.  It  was  to  consist  (according  to  the  an- 
swer) of  the  bill  of  lading,  policy  of  assurance,  and  in- 
voices of  the  merchandize  shipped.  These  the  Bank,  by 
their  agents  in  the  colony,  were  to  retain  until  their  bills 
were  paid;  and  they  were  then  to  resign  and  give  up 
all  further  control  over  the  merchandize  and  the  pro- 
ceedings. 
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N0W9  for  the  purpose  of  the  argument,  I  will  suppose 
the  answer  to  allege  that  the  Bank  has  received  more 
inoney  in  value^  than  the  amount  of  the  debt  due  from 
the  Defendailt  to  the  Bank  upon  the  account  of  March, 
1841.  Would  that  entitle  the  Defendant,  in  the  absence 
of  all  evidence  to  support  the  allegation  in  the  answer, 
to  didm  that  he  ought  not  to  pay  the  199i  89.  7cL  until 
the  result  of  the  account  is  known  ?  Can  a  debtor  with- 
hold payment  of  a  debt,  whidi  l^  law  and  in  honomr 
ke  ought  to  have  paid  long  since,  merely  by  saying 
his  creditors'  securities  for  another  unconnected  debt 
will  be  found,  upon  accounts  being  taken,  to  exceed  the 
amount  of  that  other  debt?  I  know  of  no  such  equity: 
In  the  case  of  Rawscn  v.  Samuel  (a),  the  plaintiffs  had 
contracted  to  make  present  advances  by  accepting  biDs 
upon  the  i^pment  of  goods  by  the  defendant,  and  in 
return  the  proceeds  were  to  be  sold  by  the  plaintiff's 
agents  abroad  and  remitted  to  them.  After  a  time  the 
plaintiffs  refiised  to  accept  the  defendant's  bills  drawn 
by  him  in  respect  of  a  particular  shipment,  after  the 
ships  had  left  this  country;  and  they  sought  to  justify 
that  refusal,  on  the  ground,  as  they  alleged,  that  the  de- 
fendant had  overdrawn  the  value  of  the  goods  shipped. 
The  defendant  brought  his  actidn  against  the  plaintiffs 
for  a  breach  of  contract,  and  the  plaintiffs  filed  their  bill 
against  the  defendant  for  ab  account  of  the  transac- 
tions between  them,  and  payment  of  the  balance  which 
they  alleged  would  be  found  to  be  due  from  the  de- 
fendant, and  they  moved  that  execution  in  the  action 
might  be  restrained.  Lord  Cotienham — after  observing 
that  the  case  was  not,  in  truth,  a  case  of  set-off,  for  there 
was  not,  until  the  account  should  have  been  taken,  any 
li^iiidated  balance — said  that  the  damages  which  might 
be  assessed  by  the  jury  would  be  assessed  ad  ^  present 
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compensation  for  the  injury  complained  of^  and  there 
was  no  equity  upon  which  this  Court  should  substitute, 
for  that  present  compensation,  a  future  remission  of 
debt  upon  an  account  to  be  taken ;  and  he  laid  down^ 
with  great  deamess,  that  the  mere  pendency  of  the  ac- 
count in  respect  of  transactions  not  affecting  the  amount 
of  the  damages,  would  not  sustain  the  injunction  (a). 


It  is,  however,  I  believe,  unnecessary  to  go  into  that 
aigument,  for  I  doubt  whether  the  several  parts  of  the 
answer  can  be  taken  to  say  more  than  that,  in  money 
and  goods  together,  an  amount  exceeding  the  debt  in 
value  has  been  received,— not  that  the  Plaintifis  have 
received  enough  in  cash  to  pay  their  debt. 

It  would  be  quite  a  new  proposition  to  say  that  th^ 
Plaintiflb  are  not  to  recover  the  balance  of  199/.  Ss.  7d. 
now  due,  and  for  which  they  have  no  security,  only  be-' 
cause  they  hold  ample  securities  for  another  debt 

If  the  Defendant  were  in  this'  case  in  the  situation  of 
Plaintiff,  seeking  to  restrain  the  present  Plaintiffs  frcHU 
proceeding  to  recover  this  balance  pending  the  account^ 
the  case  of  Bawsan  v.  Samuel  would,  in  form  as  well  as 
in  substance  and  principle,  be  a  case  in  point;  but  the 
circumstance  that  the  Bank  is  Plaintiff  makes  no  differ- 
ence; that  merely  carries  with  it  a  submission,  on  the 
part  of  the  Plaintiffs,  to  give  the  Defendant  all  he  is  in 
equity  entitled  to;  but  in  this  case  he  has  no  such  equity 
as  he  contends  for. 


Minute.  Dbcrbb  for  payment  of  1992.  8«.  7d^  with  interest.    Account 

to  be  taken  of  the  general  dealings  and  transactions,  Hec,    Further 
directions  and  costs  reserved. 

(a)  See  Dodd  v.  Lydali,  1  Hare,  333. 
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BKISTED  V.  WILKINS.  m  Nov. 

(J  NDEB  the  trosts  of  a  settlement^  made  on  the  mar-  After  the  order, 
riage  of  the  Defendant  Sophia  WUkins,  two  sums  of  Bank  judgment  cre- 
3i percent Con8oKdatedAnnuitie8,—1768i  19*.  Id: and  Jthc'^Lto^t" 
316£  18*., — stood  in  the  names  of  trustees,  (in  the  events  o^  ^  debtor  in 

government 

which  had  happened),  to  the  separate  use  of  the  Defend-  stock,  standing 
ant  Sophia  WUkins  for  her  life,  with  remainder  to  her  ^Lst^^^ 
daughter,  the  Defendant  Geargiana  Sophia  Frazer,  ab-  ^te^^dw ' 
fiolutelj.    In  August,  1832,  Sophia  ffUkins,  as  surety,  the  sutate  i  & 
joined  with  her  daughter  Georgiana  Sophia   in  exe-  s.  15,  UieBank 
eating  a  deed  whereby  the  reversionary  interest  of  the  ^^  ^^^^^  ^ 
latter  was  assigned  to  A.  Bainy  by  way  of  security  for  ?*^J?^^^" 
the  sum  of  80021,  and  interest.      Notice  of  the  charge  tmstees,  being 

,_,       -,  -  T-k«i  the  l^al  hands 

was  mmiediately  given  to  the  trustees.  By  an  mdent-  toreodrethem; 
ure,  dated  in  May,  1839,  Scphia  WUkms,  then  a  widow,  ^Jjfto  Sp^T** 
and  her  said  daughter,  then  the  wife  of  the  Defendant  the  diytdends 

according  to 

Frazevy  joined  with  Bain,  (whose  debt  of  800/L  was  the  equitable 
paid  off  by  the  Plaintiff),  and  with  Frazevy  in  executing  ^J^, 
an  asdgnment  of  the  debt  of  8002,,  and  the  securities     Costs  given 
for  the  same,  and  the  said  trust  funds,  to  the  Plaintiff,  Engiandont  of 
upon  trust,  to  secure  the  repayment  of  a  sum  of  lOOOt  ^^^  ^^ 
borrowed  from  him,  with  interest  for  the  same,  and  to  «tock,  in  the 

suit  of  the 

apply  the  dividend  in  payment  of  such  interest,  and  cestui  que 
also  in  payment  of  the  premiums  of  a  policy  of  life  Jj^ujjation  of 

insurance,  assifinied  to  the  Plaintiff  as  a  collateral  se-  the  ftmd  accord- 

'       ^  ^  ^  mg  to  their 

curity,  if  such  premiums  were  not  otherwise  paid.  interests,  ai- 

though  the  de- 
cree was  made 

On  the  28th  of  November,  1839,  the  Defendant  ^^1^*^^°^ 

Bank  haying 
acted  upon  a 

doobtfiil  eonstmctbn  of  a  late  act  of  ParUameiit,  before  that  constmction  had  been  settled 

by  any  judicial  determination. 

8emhle:—K  judgment  creator  who  has  obtained  an  order  charging  the  interest  of  his 
debtor  in  goremment  stock  may,  in  a  proper  case,  sustain  a  suit  for  the  Intermediate  pro- 
tection of  the  interest  whidi  he  has  so  acqmred,  notwithstanding  the  six  months  prescribed 
by  the  stat.  1  &  2  Vict.  c.  110,  s.  14,  have  not  expired. 

r2 
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Maude  obtained  final  judgment,  in  an  action  brought 
by  him  in  the  Common  Pleas,  against  the  Defendant 
Sophia  ffUkins,  for  324i  7*.  11  A,  principal,  interest, 
and  costs;  and,  on  the  17th  of  December,  1839,  Maude 
obtained  an  order  of  Mr.  Justice  CoUman^  nisi,  for 
charging  the  said  sum  of  1768/1  \9s.  Id.  and  31621  18«., 
SL  per  cent  Consolidated  Bank  Annuities,  with  the 
sum  of  324/.  7s.  lid,  the  amount  of  the  judgment; 
which  order  was  made  absolute,  by  an  order  of  Mr. 
Justice  Maule,  as  follows :  ''  /.  M.  Maude  v.  S.  WUkins. 
Upon  hearing  the  attomies  or  agents  on  both  ndes,  and 
upon  reading  the  order  nisi  made  herein  by  the  Honor- 
able Mr.  Justice  CoUman,  I  do  order  that  the  sum  of 
1768/.  I9s.  Id.,  3L  per  cent  Consolidated  Bank  Annuities, 
standing  in  the  names  of  the  Reverend  J.  Webtter,  (since 
deceased),  /.  Hunt,  and  T.  W.  Clement,  in  trust  for  the 
Defendant,  and  the  further  sum  of  316/.  18;.,  821  per 
cent  Consolidated  Bank  Annuities,  standing  in  the  names 
of  the  said  T.  W.  Clement  and  J.  Hunt,  in  trust  for  the 
said  Defendant,  respectively,  in  the  books  of  the  govern 
nor  and  company  of  the  Bank  of  England,  shall  stand 
charged  with  the  payment  of  the  sum  of  32421  7s.  lid., 
being  the  amount  for  which  judgment  has  been  re- 
covered in  this  cause  and  interest  thereon,  pursuant  to 
tiie  statute  of  1st  and  2nd  of  Victoria,  c  110.  Dated 
the  18th  of  February,  1840. 

«  (Signed)        W.  H.  Maule." 

On  tke  8th  of  February,  1841,  after  hearing  the 
iPIaintiff,  and  other  parties,  a  further  order  in  the  action 
Was  made  by  Mr.  Justice  Maule,  as  follows: — ^^ Maude 
T.  WWdns.  Upon  hearing  counsel  on  both  sides,  and 
Upon  reading  the  affidavits  of  &c,  I  do  order  that  the 
order  made  herein,  dated  the  18th  of  February,1840,8hall 
be  amended  by  making  the  said  order  apply  to  the  'in- 
terest of  the  Defendant  in  the  sums '  therein  mentioned. 
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instead  of  the  sums  themselves, 
ruary,  1841. 

"  (Signed) 


Dated  the  8th  of  Feb-        i64d. 
W.  H.  Maule.'' 


The  Bank  of  England,  being  served  bj  Maude  with 
notice  of  the  Judge's  order,  refused  to  pay  the  dividends 
on  the  two  sums  of  stock  to  the  trustees  or  to  the  Plain* 
tiff.  The  bill  was  filed  against  Sophia  WUkins,  C.Frazer, 
and  Georgiana  Sophia  his  wife,  the  trustees  of  the  set- 
tlement, Maude,  the  judgment  creditor.  Bain,  as  a  sub- 
sequent incumbrancer,  and  the  Bank  of  England;  and 
prayed  that  the  charge  of  the  Plaintiff  under  die  assign- 
ment might  be  established  in  priority  to  the  charge 
obtained  by  Maude,  and  that  die  Defendants,  the  cestui 
que  trusts, — ^the  judgment  creditor, — or  some  of  them, 
might  pay  to  the  Plaintiff  what  should  be  found  due 
to  him  for  prindpal,  interest,  premiums,  and  costs,  or 
that  the  Defendants  might  be  foreclosed;  and  that  in 
the  meantime  the  Bank  might  be  ordered  to  pay,  and 
the  trustees  to  receive,  the  dividends,  and  that  the  trus- 
tees might  be  ordered  to  pay  the  Plaintiff  a  sufficient 
part  of  such  dividends  to  satisfy  what  should  be  due 
and  should  accrue  due  to  him  for  the  interest  and  pre- 
miums. And  the  bill  prayed  that  Maude  and  the  Bank 
might  pay  to  the  Plaintiff  so  much  of  the  costs,  if  any, 
as  should  not  be  payable  out  of  the  trust  fund. 


Mr.  Temple  and  Mr.  WUkock,  for  the  Plaintiff,  in- 
sisted  on  the  tide  acquired  by  him  under  the  assignment 
prior  to  the  judgment  or  to  the  Judge's  order ;  and  argued 
that  the  Bank  was  not  justified  in  refusing  to  pay  the 
dividends  to  the  trustees.  Churchill  v.  Governor  and 
Company  of  the  Bank  of  England  (a).     They  submitted 


Statement. 


Ar^ment, 


(a)  11  Mee.  &  Wels.  323;  and  see  Fowler  v.  ChurchiU,  Id.  57. 
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uxf^^lMMfH* 


alBothatitwas  the  duty  (^  the  trustees  to  have  enforced 
their  l^al  rights  against  the  Bank* 

Mr.  Bagthawe^  for  the  trustees,  submitted  to  act  as  the 
Court  might  direct;  but  contended  that  the  trustees, 
having  no  trust  funds  in  their  hands  for  such  a  purpose, 
were  in  no  de&ult  for  having  declined  to  enter  into  a 
contest  with  the  Bank  on  a  doubtful  question. 

Mr.  RownieU  Fabner,  for  the  Bank  of  England,  said, 
that  after  the  decision  of  the  Court  of  Exchequer, 
which,  however,  had  been  but  recently  pronounced  (a),  it 
must  be  admitted  that  the  Bank  might  safely  have  con- 
tinued to  pay  the  dividends  to  the  trustees,  as  the  legal 
hands  to  receive  them ;  but  until  the  question  of  the 
effect  of  the  Judge's  order,  under  the  statute  1  &  2  Yict 
c  100,  8&  14,  15,  had  received  the  determination  of  a 
Court  of  law>  the  Bank  was  in  a  atuation  of  great  dif- 
ficulty. Having  notice  of  the  order  to  shew  cause, 
which  restrained  the  Bank  firom  pennitting  the  stock  to 
be  transferred  until  the  order  was  made  absolute  or 
discharged  (s.  15),  and  being  bound  to  know  that  the 
statute  provided  that  no  proceedings  should  be  taken  in 
equity  to  have  the  benefit  of  the  chaige  until  after  the 
expiration  of  six  months  fix>m  the  date  of  the  order, 
there  was  great  reason  to  apprehend  that  the  protection 
of  the  fund  for  die  judgment  (^editor  was,  at  least  dur- 
ing the  six  months  that  the  proceedings  were  suspended^ 
wholly  cast  upon  the  Bank. 

The  present  suit  having  been  instituted  before  ihe 
decision  of  the  Court  of  Exchequer  on  the  point,  the 
Bank  was  entitied  to  receive  costs,  as  if  it  had  been  in 
fact  the  stakeholder. 


(a)  April  19th,  1843. 
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The  VicE'Chancellor  said^  that  he  was  not  prepared 
to  accede  to  the  suggestion  that  a  judgment  creditor^ 
having  obtained  a  charge  on  tiie  interest  of  his  debtor 
in  a  sum  of  stocky  was  not  entitied  to  institute  a  suit  for 
the  protection  of  his  interest  in  the  fund  until  six  months 
after  the  order  was  made  absolute,  when  the  stock  might 
be  transferred  and  the  charge  thereby  defeated.  If  the 
decision  of  the  Court  of  Exchequer  on  the  effect  of  the 
Judge's  order^  so  far  as  the  Bank  was  concerned,  had 
been  anterior  to  the  refusal  of  the  Bank  to  pay  the  divi- 
dends in  this  case,  the  Bank  might  not  have  been  en- 
titied to  costs ;  but  in  the  circumstances  of  the  case, 
and  without  any  authority  for  their  guidance,  the  Bank 
could  not  safely  have  acted  otherwise  than  they  had 
done.  There  was  no  question  on  any  other  point.  The 
Defendants  not  opposing,  the  Court  would  decree  a  sale 
as^more  beneficial  for  the  parties  than  a  foreclosure; 
and  the  proceeds  to  be  applied  according  to  their 
several  priorities.  Further  directions  must  be  reserved: 
it  might  be  a  question  between  the  Defendants  WiUdnM 
and  Maudey  by  whom  their  portions  of  the  costs  ought 
to  be  borne. 


WiLKINa. 

Judgmmi. 


Refer  it  to  the  Master  to  tax  the  Defendants  (the  truBtees)  and 
the  Governor  and  Company  of  the  Bank  of  England  their  costs  of 
this  suit  as  between  solicitor  and  client^  &c.,  and  to  tax  the  Plaintiff 
and  the  Defendants  A,  Bain  and  /.  M.  Maude  their  costs  of  this 
suit  And  let  the  Defendants  (the  Bank)  pay  to  the  Defendants 
(the  trustees)  the  dividends  now  remaining  unpaid  and  to  accrue  due 
4)efore  the  sale  hereby  directed  upon  the  two  sums  of  1768/.  19«.  \d, 
and316/.  18«.  Bank  3/.  per  cent.  &c., making  together  2085/.  17«.  1^. 
like  stock.  And  let  the  said  Defendants  thereout  pay  (the  Bank)  the 
amount  of  their  costs  when  taxed,  and  retain  their  own  costs  when 


lfm«/«. 
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Apportunung  a 
charge  on  itock 
between  the 
life  interest  in 
posieaiion,  and 
the  refernon 
expectant  on 
thedeoeaae  of 
the  tenant  for 
life. 


taxed ;  and  let  them  pay  the  residne  thereoT,  after  auch  paj^ineDt 
thereout,  to  the  PlaintiflT.  Refer  it  to  the  Master  to  take  an  amount 
of  what  is  due  to  the  Plaintiff  for  principal  and  interest,  and  pre- 
miunu  in  respect  of  his  two  several  incmnbrances  after  receipt  of 
such  dividends,  and  also  to  take  an  account  of  what  is  due  to  the  De- 
fendant A.  Bain  in  respect  of  principal  and  mterest  on  his  mortgage ; 
and  also  to  take  an  account  of  what  is  due  to  the  Defendant  J.  M^ 
Maude  for  principal  and  interest  on  bis  chai:ge.  And  let  the  De- 
fendants (the  tmstees)  sell,  and  let  the  Defendants  (the  Bank)  pennit 
the  said  Defendants  (the  trustees)  to  sell  the  said  two  sums  of  1768/. 
l9«.  Id.  and  316/.  18*.  Bank  3/.  per  cent.  Annuities;  and  let  the  De- 
fendants ( the  trustees)  pay  the  produce  of  such  sale  to  be  verified  &c. 
into  Court  Refer  it  to  the  Master  to  inquire  and  state  what  is  the 
value  of  the  absolute  reversion  to  the  said  sum  of  2085/.  17«.  1</., 
stock  expectant  on  the  decease  of  the  Defendant  Sophia  WUkuu,  Let 
ihe  Master  compute  interest  on  the  said  sum  of  800/.  from  the  date  of 
the  indenture  of  the  15th  of  August,  1882,  at  frc.,  to  the  day  on  whicb 
he  shall  ascertain  such  value,  and  let  him  certify  the  total  amount 
of  the  said  sum  of  8(H)/.,  tiie  interest  so  computed,  and  the  costs  of 
this  suit  hereby  directed  to  be  taxed.  And  if  the  Master  shall  find 
that  the  value  of  the  said  reversion  exceeds  the  total  amount  of  the 
said  800/.,  the  said  interest,  apd  the  said  costs,  then  let  the  amount 
of  such  excess  to  he  certified  &c.  he  carried  over,  with  the  pririty,  &c., 
out  of  the  produce  of  the  said  sale  when  paid  into  &c.,  to  an  account 
to  be  entitled  "  The  Account  of  Charlet  Frazer  and  Georgiana  Sophia 
his  wife."  And  let  the  same,  when  so  carried  over,  he  laid  out  ftc 
with  the  privity  &c., ''  the  like  account"  with  liberty  to  any  person  or 
persons  interested  &c.,  to  apply.  And  out  of  the  residue  of  the 
money  to  be  produced  by  the  said  sale,  when  paid  into  &c.,  after 
such  carrying  over  as  aforesaid,  or  out  of  the  money  produced  by  the 
said  sale  when  paid  into  &c.,  if  the  amount  which  the  Master  shal^ 
certify  to  be  the  value  of  the  said  reversion  does  not  exceed  what  he 
shall  certify  to  he  the  total  amount  of  the  said  800/.,  the  said  interest, 
and  costs,  let,  in  the  first  place,  what  shall  be  found  due  to  the  Plain- 
tiff for  principal  and  interest,  and  premiums  in  respect  of  his  two 
several  incumbrances,  and  the  Plaintiff's  costs  of  this  suit,  when 
taxed,  be  paid ;  or,  if  not  sufficient,  so  far  as  the  same  will  extend, 
&c.  And  in  case  the  principal,  interest,  and  costs  of  the  PlaintifiP 
shall  be  satisfied  by  the  means  aforesaid,  let  the  Plaintiff  surrender 
or  sell  the  policy  effected  by  him,  and  let  the  produce  thereof  be  paid 
into  Court  to  be  verified  &c.  to  the  aforesaid  account  And,  in  the 
second  place,  let  what  the  Master  shall  find  to  be  due  to  the  said  De- 
fendant J,  Bain  for  principal,  interest,  and  costs,  be  paid  &c.,  if  suffi- 
cient for  that  purpose ;  but  if  insufficient,  let  such  &c.  be  thereout 
paid  so  far  as  the  same  will  extend.  And  in  case  the  last-mentioned 
costs,  principal,  and  interest,  shall  be  satisfied  by  the  means  aibre^ 
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said,  and  out  of  the  before-mentioned  funds,  or  the  residue  thereof, 
^fter  the  payments  thereout  hereinbefore  directed,  let  what  shall  be 
found  due  for  the  costs,  principal,  and  interest,  of  the  Defendant 
•f.  M.  Maude  be  paid,  &c.  But  in  case  the  said  funds  shall  be  in- 
sufficient to  pay  such  costs,  principal,  and  interest,  as  last  aforesaid, 
let  8«ich  funds,  or  the  residue  thereof,  to  be  verified  &c.  be  paid  as 
hereinbefore  last  directed,  so  far  as  the  same  will  extend.  And  if 
there  shall  be  any  residue  of  the  said  funds  after  such  payments 
as  aforesaid,  let  such  residue  to  be  verified  &c.  be  paid  to  the  said 
Defendant  Sophia  Wilkins,  And  for  the  better  taking  frc.  (usual 
directions),  the  Master  to  make  all  just  allowances.  Reserve  further 
directions,  and  subsequent  costs.    Liberty  to  apply. 


1843. 


Mhmte. 


STAGG  V.  KNOWLES. 

X  HE  bill  sought  an  injunction  to  restrain  the  Defend- 
antSy  KnmoleSf  Day,  and  Hunter,  from  making  sale,  or 
disposing  of,  or  parting  with,  certidn  goods  and  mer- 
chandize, and  the  gear«  tackle,  furniture,  apparel,  and 
ship's  stores,  lately  of,  or  belon^ng  to,  the  ship  ''  Windr 
SOT  Castle,^  save  with  the  Plaintiffs'  consent,  or  under 
the  direction  of  the  Court 

The  bill  and  affidavits  alleged  that  the  **  Windsor  Ccu- 
tle^  from  London,  bound  to  Port  Adelaide,  was,  in  Octo- 
ber, 1840,  forced  to  put  mUiEa^t  Cowes  for  repairs,  and 
there  to  discharge  her  cargo ;  that  the  cargo  was  taken 
possession  of  by  the  Defendant  Day,  who  carried  on  the 
business  of  shipping  agent  under  the  name  of  Day  8f  Son ; 
that  Day  warehoused  the  cargo  in  a  store,  or  warehouse, 
which  he  hired  of  the  Defendant  Knowks,  who  acted  as 
clerk  or  agent  to  the  Defendant  Hunter,  the  lessee  of  the 
warehouse;  that  the  Defendants  Knowks  and  Day  re- 
fused to  deliver  up  the  cargo  or  stores  of  the  ship,  al- 
though payment  of  warehouse  rent,  exceeding  anything 
which  could  reasonably  be  demanded,  had  been  tendered 


20th  ^2Ut 
Dee, 

On  the  motion 
to  dismiss  the 
bill  for  want  of 
prosecation, 
under  the  16th 
andl7tfa 
(amended) 
Orders  of  1828, 
the  Court  wia 
not  enter  into 
the  merits  of 
the  cause  to  de- 
termine whe« 
tfaer  the  bill 
should  be  dis- 
missed without 
costs;  but 
will,  with  re- 
ference to  the 
rttion  whe- 
tfae  com- 
mon order 
should  be  made, 
consider  only 
the  conduct  of 
the  parties  in 
the  cause  in 
respect  to  its 
prosecution. 
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to  the  DefendantB ;  that  the  Defendants  daimed  exor- 
bitant somsy  and  threatened  to  hold  the  caigo  and  stores 
until  the  storeage  amounted  to  about  their  value,  and 
then  to  sell  them  for  the  chaigee. 

The  injunction  was  obtained  in  July,  1842,  ex  parte ; 
and  no  motion  was  made  to  dissolve  it.  Knawles  put  in 
his  answer  on  November,  1842,  and  a  further  answer  in 
January,  1843.  Day  put  in  his  answer  in  November, 
1842,  and  a  further  answer  in  March,  1843.  Hunter 
was  out  of  the  jurisdiction. 

The  Defendant  Knawles  gave  notioe  of  motion,  for  the 
5th  of  December,  1843,  to  dismiss  the  biU  for  want  of 
prosecution. 

In  opposition  to  the  motion,  the  Plaintiflb  filed  affi- 
davits stating,  that  Hunter  not  having  ptdd  the  rent  of 
the  warehouse  for  two  years,  the  landlord,  in  November, 
1842,  distrained,  and  the  amount  of  the  distress  was 
paid  on  behalf  of  the  owners  of  the  goods;  and  the  pos- 
session of  them  was  subsequently  obtained;  that  the 
object  of  the  suit  had  been  effected  by  the  recovery  of 
possesion  of  the  property;  that  Knawles,  as  the  Pliun- 
tiffs  believed,  was  not  in  drcumstanoes  to  pay  any  costs; 
that  Day  was  in  custody  in  Winchester  gaol  for  a  con- 
tempt in  another  cause,  in  disobeying  an  order  of  the 
Court  to  deposit  a  box  of  500  sovereigns,  part  of  the 
same  cargo;  and  that  Hunter  was  out  of  the  jurisdic- 
tion; that  the  further  prosecution  of  the  suit  would 
occasion  expense  without  benefit  to  any  party.  The 
Defendant  also  filed  affidavits  relating  to  the  transaction 
and  the  various  actions  and  suits  arising  out  of  it^  to 
which  he  had  been  a  party. 


Ar^metu.         Mr.  James  Parker,  for  the  motion,  relied  on  the  16th 
(amended)  Order  of  1828 ;  that  Order  only  followed  the 
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statute  4  Ann.  c.  16,  s.  23  (a),  which  provided,  that 
<'  upon  the  phuntiff's  diBmisdng  his  own  bill,  or  the  de- 
fendant's diwmiHHing  the  same  f(»:  want  of  prosecution, 
the  plaintiff  in  such  suit  shall  pay  to  the  defendant,  or 
defendants,  his  or  th^  full  costs."  He  also  cited  iZac* 
therford  t.  MUler  (i),  Manteith  v.  Taylor  (e),  Lyon  v. 
Dumben{d),  Rhode  Y.  Spear  {e),  SuckUnyv.  Maddocksif). 

Mr.  Russell  and  Mr.  Campbell,  for  the  Plaintiffs,  sub- 
mitted that,  under  tiie  circumstances  of  the  case,  the 
costs  of  the  suit  ought  not  to  be  given  to  the  Defend- 
ants on  the  dismissal  of  the  bilL  The  case  was  one  in 
which  the  conduct  of  the  Defendants,  and  not  the  want 
of  titie  in  the  Plaintiffs,  rendered  the  furtiier  prosecution 
of  the  suit  useless :  Knox  v.  Brown  (y),  Blanshard  v. 
Drew  (A).  Even  where  a  plaintiff  had  been  misled  by 
the  state  of  the  authorities,  and  the  suit  was  therefore 
firuitiess,  the  bill  was  at  the  hearing  dismissed  without 
costs:  Robinson  v.  Rosher  (t).  The  Court  might  order 
the  motion  to  stand  over,  giving  the  Plaintiffs  liberty 
to  file  a  supplemental  bill,  to  raise  the  question  at  the 
hearing.  In  Brouyhton  v.  Lashmer  (A)  an  administrator, 
not  knowing  the  existence  of  a  will,  instituted  a  suit ; 
and  Lord  Cottenham  allowed  the  plaintiff,  after  a  will 
was  found,  to  dismiss  his  bill  without  costs. 


1843. 


Argument. 


Vice-chancellor  : — 

I  think  I  am  bound  in  this  case  to  make  the  order      Judgtmeni* 
which  is  asked,  or  put  the  Plaintiffs  to  the  usual  under" 


(a)  An  act  for  the  amend- 
ment of  the  law  and  the  better 
advancement  of  justice. 

(6)  2  Anst.  468. 

(c)  9  Ves.  615. 

(d)  11  Vea.  608. 
(0  4  Madd.  51. 


(/)  3Y.&C.C.C.232. 
(^)  2  Bro.  C.  C.  186.    S.  C, 
1  Cox,  359. 
(A)  10  Sim.  240. 
(i)  1  Y.  &  C.  C.  C.  7. 
(*)  Cited  1  Y.&C.CC.ll. 
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]g43,  taking.  I  had  lately  to  consider  the  meaning  of  the 
17th  Order,  and  I  came  to  the  condumon  that  it  was 
not  intended  by  that  Order  to  alter  the  old  practice  to 
the  extent  of  requiring  the  Court  to  go  into  the  merits 
Jmdgment.  of  the  causc  on  the  common  motion  to  dismiss  for 
want  of  prosecution.  Under  that  Order,  if  the  plain- 
tiff does  not  prosecute  his  suit  with  a  certain  diligence, 
the  Court,  on  the  defendant's  motion,  is  to  order  the 
bill  to  be  dismissed  with  costs,  unless  it  ''shall  make 
spedal  order  to  the  contrary.''  I  do  not  consider 
those  words  to  mean  that  the  special  order  which  the 
Court  may  make  is  to  be  founded  on  an  inquiry  into 
the  merits  of  the  cause.  The  circumstances  into  which 
the  Court  may  enter,  with  the  view  of  dedding  on  the 
proper  order  to  be  made,  are,  I  think,  those  connected 
with  the  due  prosecution  of  the  suit;  and  it  appears  to 
me  that  the  same  observations  apply  to  the  16  th  Order. 
If  in  this  case  there  are  special  circumstances  which 
would  render  it  improper  that  the  Pluntiffs  should  be 
placed  in  the  position  in  which  the  common  order  would 
place  them,  such  circumstances  should  be  made  the  sub- 
ject of  a  special  application. 

It  was  sidd,  however,  that,  inasmuch  as  the  Defendant 
had  entered  into  a  contest  with  the  Plaintiffs  upon  the 
affidavits  with  respect  to  tiie  facts,  he  had  waived  tiie 
benefit  of  the  strict  rule  of  practice  in  his  favour.  The 
Plaintiffs  cannot  avail  tiiemselves  of  any  objection  on 
this  ground.  The  party  who  has  invited  the  discussion 
cannot  compbdn  of  the  other  merely  for  accepting  his 
challenge.  The  party  who  raised  the  discussion  cannot 
be  heard  to  say  it  was  so  immaterial  that  his  oppo- 
nent was  bound  to  disregard  it.  The  Defendant  does 
not,  by  entering  into  affidavits  with  reference  to  the 
case  made  by  the  Plainti£&,  waive  his  strict  right  to 
tiie  benefit  of  the  16th  Order;  nor  can  I,  upon  this 
application,  make  any  special  order  for  leave  ^o  file 
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a  supplemental  bill:  the  propriety  of  that  course  de- 
pends on  the  special  circumstances  of  the  case^  into 
which  my  opinion  is  that  I  ought  not  now  to  enter.  It 
must  be  remarked  that  the  Plaintiffs  have  known  the 
whole  of  the  facts  of  their  case  since  November,  1842,  and 
they  could  not  have  been  ignorant  of  the  hostile  position 
in  which  they  stood  as  against  the  other  parties  to  the 
<»use. 
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Judgment. 


The  Plaintiffs  undertook  to  speed. 


Minnie, 


CAFE  V.  BENT. 

The  testator,  by  his  will  dated  in  1826,  devised  to  his 
son  J.  Brawn,  J.  Bent,  and  J.  White,  certain  premises 
in  trust  for  sale,  and  he  gave  to  the  same  trustees  various 
leasehold  tenements,  upon  several  trusts  for  his  six  child- 
ren and  thdbr  respective  issue ;  and  the  testator  gave  and 
bequeathed  the  residue  of  his  estate  and  effects  to  the 
said  trustees,  their  executors,  &c.,  for  the  use  and  benefit 
of  the  same  six  families, — the  parents  taking  life  estates, 
with  remainders  to  their  respective  children;  and  he 
appointed  Brown,  Bent,  and  White  his  executoiB.  The 
will  contained  a  proviso,  that,  if  either  of  them.  Brawn, 
White,  or  Bent,  or  any  succeeding  trustee  or  trustees  to 
be  nominated  in  their  or  either  of  their  stead  as  therein- 
after mentioned,  should,  during  the  continuance  of  any  of 
the  trusts  or  powers  created  by  or  vested  in  them  by  the 
said  Mrill,  happen  to  die,  or  refuse,  or  neglect,  or  become 
incapable  to  act  in  the  execution  of  the  said  trusts  or 
powers  before  the  said  trusts  or  powers  should  be  fully 
Executed  and  performed,  then,  and  so  often  as  the  same 
should  happen,  it  should  be  lawftd  to  and  for,  and  the 
testator  thereby  authorized  and  empowered,  ^'  the  survi- 


18th,  2m, 
and  22nd 
December, 
The  institution 
of  a  suit  against 
trustees,  for  the 
administration 
of  the  tmst 
estate  under  the 
direction  of  the 
Court,  does  not 
preclude  the 
exercise  of  the 
discretion  giren 
to  the  trustees 
by  the  will  of 
the  testator,  as 
to  the  appoint- 
ment of  new 
trostees  or  the 
management  of 
the  trust;  but 
the  trustees  are 
required,  after 
the  institution 
of  the  suit,  to 
act  under  the 
control  of  the 
Court. 


Statemeni. 
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1843.  vor  of  them,  his  said  son  J,  Brawny  and  the  said  J.  White 
and  /.  Benty  and  such  new  trustee  and  trustees  to  be  no- 
minated in  their  or  either  of  their  stead,"  as  thereinafter 
mentioned,  by  any  writing  or  writings  executed  as  there- 
in-mentioned, to  nominate  and  appoint  any  other  fit  and 
proper  person  or  persons  to  be  a  trustee  or  trustees  for 
the  purposes  aforesud,  or  such  of  them  as  should  be  then 
subsisting  or  capable  of  taking  effect  in  the  stead  of  the 
said  J.  Brawn,  J,  WhiUy  and  /.  Bent,  or  either  of  them, 
or  any  future  trustee  or  trustees  so  dying  or  desiring  to 
be  discharged,  or  refusing,  or  neglecting,  or  becoming 
incapable  to  act  in  the  execution  of  the  said  trusts  or 
powers ;  and  that  the  old  trustee  or  trustees  should  trans- 
fer and  assign  the  trust  estate,  monies,  funds,  and  securi- 
ties, upon  the  trusts  and  with  the  powers  thereinbefore 
contained,  so  that  the  same  might  beoHne  vested  in  their 
surviving  or  continuing  trustees  or  trustee,  and  in  such 
new  trustee  jointly,  their  heirs,  executorcf,  &c.,  or  in 
such  new  trustees  entirely,  their  heirs,  executors,  &c.  re- 
spectively, according  to  the  nature  and  quality  of  the  pre- 
mises upon  the  same  trusts ;  and  that  sudi  new  trustees 
or  trustee,  his  and  their  heirs,  executors,  &c.  might  act 
in  the  management  and  execution  of  the  said  trusts  and 
powers  in  the  like  manner  as  if  he  or  they  had  been  ori- 
ginally named  a  trustee  or  trustees  by  the  said  will. 

Brawn  and  Bent  proved  the  will  in  1828,  and  took 
upon  themselves  the  trusts.  White  renounced  probate, 
and  by  deed  disclaimed  the  trust  estate.  Brown  and 
Bent  sold  the  real  estate  and  invested  the  proceeds. 
Brawn  died  in  1840. 

In  1842  the  Plaintiff  purchased  and  became  the  assig- 
nee of  the  interest  of  a  child  of  one  of  the  testator's 
children  in  a  portion  of  the  trust  estate  (a) ;    and,  in 

(a)  A  point  was  raised  by  question  passed  by  tbe  assign- 
the  answers  whether  the  share  in     ment  to  the  Plaintiff. 
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May,  1843,  he  filed  the  bill  against  the  representatiye  of 
Braum,  the  son.  Bent,  the  surviymg  trustee  and  executor, 
and  the  parties  beneficiallyinterested,  suggesting  ihsktBent 
was  of  an  advanced  age,  and  not  equal  to  the  management 
of  the  trust  property;  and  praying  that  accounts  of  the 
personal  estate  of  the  testator  possessed  by  Brown  and 
Bent  might  be  taken,  and  the  receipts  of  Brawn  an- 
swered by  his  representative,  and  that  new  trustees 
might  be  appointed  in  the  place  of  Aroton  and  fVkite,  and 
for  a  receiver. 
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After  the  institution  of  the  suit,  Bent,  assuming  to  ex- 
ercise the  power  which  he  was  advised  that  the  will  gave 
him,  executed  a  deed  dated  in  July,  1843,  whereby  he 
appointed  Hawkins  and  Gibbs  Bent  new  trustees,  in  the 
place  of  White  and  Brown.  The  Plaintiff  amended  his 
bill  in  August,  and  filed  a  supplemental  bill  in  Novem- 
ber, 1843,  against  the  original  Defendants  and  the  new 
trustees,  stating  the  subject  of  the  original  bill, — the 
power  given  by  the  wiU  of  appointing  new  trustees ;  and 
the  execution  of  the  deed  of  July,^-charging,  that  the 
pretended  appointment  of  new  trustees  was  thereby  made 
at  the  request  of  the  Defendants,  the  other  parties  bene- 
ficially interested,  for  the  purpose  of  preventing  the 
trust  fund3  firom  being  brought  into  Court ;  and  praying 
the  benefit  of  the  former  suit, — a  declaration  that  Haw^ 
kins  and  Gibbs  Bent  were  not  duly  appointed  trustees, 
and  that  Bent  might  be  restrained  from  transferring  the 
trust  funds  and  the  stock  standing  in  tiie  names  Brown 
and  Bent  into  the  names  of  the  new  trustees. 


The  Plaintiff  gave  notice  of  motion  intituled  in  the 
supplemental  suit  only,  for  the  injunction  to  restrain  the 
transfer  of  tiie  stock  to  the  new  trustees  and  Bent. 
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Argument. 


For  the  motioiiy— Mr.  Roupell  and  Mr.  Ptgffbtt  a^gaei], 
firsty  that  the  Defendant  Benty  although  the  surviyor  of 
the  two  trustees  who  had  acted>  was  not  the  sole  survivor 
of  the  three  peiBons  named  by  the  testator.  White  being 
still  living ;  and  that»  therefore.  Bent  had  not  power  alone 
to  make  a  valid  appointment  of  new  trustees.  Tawnsend 
v.  Wilson  (a).  Secondly,  that,  afler  a  suit  was  instituted. 
Bent,  if  he  had  a  legal  power  to  appoint  new  trustees^ 
was  not  justified  in  making  the  appointment  out  of 
Court :  Webb  v.  Earl  of  Shaftesbury  (i),  Aitemey^General 
V.  Clack  {c). 


Mr.  RusseUBSi^  Mr.  C.  R.  M.  Jdchlan,  for  the  Defend- 
ants, on  the  power  of  Benty  the  trustee,  to  appoint  other 
trustees,  cited  Eaton  v.  Smith  {d),  1  Sugden  on  Powers, 
145, 151,  Ed.  6 ;  and  they  argued,  that  the  existence  of 
the  suit  did  not  deprive  the  trustee  of  the  right,  or 
relieve  him  from  the  duty,  of  providing  for  the  due  trans- 
mission of  the  trust.  It  was  not  a  case  of  money  in  the 
funds  only,  which  might  be  transferred  into  Court,  and 
the  place  of  trustees  thus  supplied ;  but  it  was  a  case  in 
which  the  property  included  tenements  held  for  various 
termd  of  years,  and  the  active  interposition  of  the  party 
having  the  legal  title  might  at  any  moment  be  required; 


Vice-Chancellor  : — 

Judgment,  The  questions  which  have  been  raised  in  this  case,  are, 
first,  whether  the  appointment  of  new  trustees  which 
has  been  made  since  the  institution  of  the  suit  can  be 
sustained ;  secondly,  whether,  supposing  the  existence  of 


(a)  1  B.  &  A.  608.    See  Jac. 
193,  and  11  Sim.  564. 
(6)  7  Vc8.  480. 


(c)  1  Beav.  467. 
Id)  2  Beav.  236. 
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the  sai(  to  be  no  objection^  the  appointment  is  in  itself  a 
due  execution  of  the  power  given  by  the  will  j  thirdly, 
whether  sufficient  ground  for  the  motion  can  be  found  in 
the  supplemental  suit»  in  which  alone  it  is  made ;  and» 
lastly^  whether  the  notice  given  by  the  Defendants,  of 
reading  on  the  motion  the  answers  to  the  amended  bill, 
is  or  is  not  a  vexatious  proceeding,  which  should  be 
visited  with  costs. 

There  is  no  authority  for  the  proposition,  that  the 
mere  filing  of  a  bill  in  this  Court  has  the  effect  of  sus- 
pending the  power  given  by  the  will  to  the  surviving  or 
remaining  trustee.  There  is  no  reason  why  the  mere  in- 
stitution of  a  suit,  which  may  never  be  prosecuted,  should 
have  the  effect  of  preventing  trustees  firom  exercising  their 
discretion.  Where,  indeed,  the  Court  has  assumed  the 
execution  of  the  trusts,  it  would  be  highly  inconvenient, 
if  not  impracticable,  that  the  trustees  should  afterwards 
act  independently  of  the  Court  The  Court  does  not, 
however,  in  the  absence  of  any  misconduct  in  the  trus- 
tees, deprive  them  of  the  exercise  of  their  discretion,  but 
only  requires  them  to  act  under  the  control  of  the  Court 
That  is  all  that  the  case  of  Webb  v.  The  Earl  of  Shaftes^ 
bury  (a)  decides  upon  this  point  If  the  trustees,  by 
acting  independently  of  the  Court  after  the  suit  has  been 
instituted,  should  occasion  expense  which  might  have  been 
avoided  if  they  had  acted  under  the  direction  of  the 
Court,  they  may  be  made  to  pay  the  expense  occasioned 
by  such  conduct  The  decision  in  The  Attomey-General 
T.  Clack  {b)  is  to  that  effect.  But  the  mere  filing  of  a 
bill  cannot  have  the  effect  of  preventing  trustees  from 
doing  acts  which  are  necessary  to  the  due  execution  of 
the  trust  which  is  imposed  upon  them.  Such  a  rule 
might,  in  many  cases,  operate  to  destroy  the  trusts  alto*- 
gether  (c). 

(a)  7  Ves.  480.  Mer.  681 ;    WUUami  v,  Corbet^ 

{h)  1  Beav.  467.  8  Sim.  349. 
(c)  See  Hihberi  v.  Hlhbert,  3 

VOL.  III.  S  H.  W. 


Judgment, 
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1843.  In  this  case  it  appears  that  the  appointment  of  the 

new  trustees  was  noticed  in  the  amended  bill,  and  no 
objection  was  taken  by  the  Defendants  that  it  was  sup- 
plemental matter.  No  inconvenience  or  expense  was 
fimen  .  therefore  occasioned  by  the  appointment;  for  the  Court, 
when  called  upon  to  act  in  the  cause,  would  have  before 
it  the  new  trustees,  and  the  inconvenience  pointed  at  in 
Webb  V.  Earl  of  Shaftesbury  cannot  arise.  Whether  the 
stock  should  stand  in  the  name  of  one  trustee,  or  in  the 
names  of  all — all  being  before  the  Court — ^the  trustees 
and  the  stock  are  equally  under  its  control.  If,  there- 
fore, the  appointment  be  valid,  I  am  of  opinion  that  the 
date  of  the  appointment  is  not,  per  se,  a  ground  for 
restraining  the  transfer  of  the  stock ;  nor  can  it  possibly 
affect  the  rights  and  interests  of  the  Plaintiff. 

The  question  which  has  been  raised  on  the  power 
of  the  acting  trustee  to  make  the  appointment  of  new 
trustees  under  the  words  of  the  will,  is  one  which  the 
Court  ought  not  to  decide  upon  motion,  if  the  decision 
upon  the  point  can  properly  be  deferred ;  and  it  appears 
to  me,  that,  in  this  case,  it  is  a  question  which  may,  with- 
out prejudice  to  the  interests  of  the  parties,  be  reserved 
imtil  the  hearing. 

[His  Honor  disposed  of  the  other  points,  observing, 
that,  without  the  answers,  of  the  reading  of  which  the 
Defendants  had  given  notice,  there  would  not  have  been, 
in  the  supplemental  suit,  facts  before  the  Court  to  sus- 
tain the  motion ;  and  that  the  answers  raised  a  question 
on  the  title  of  the  Plaintiff.  The  Defendants,  by  consent, 
undertaking  not  to  transfer  the  stock,  the  costs  of  the 
motion  were  reserved.] 

(kborne  v.  Forefnan,  25th  June,  1844,  Y.  C.  fPi^ani.— The  teete- 
tor  directed,  that,  in  case  of  any  suit  being  instituted  in  relation  to  the 
estate,  one  of  the  trustees,  who  was  a  solicitor,  should  act  as  solicitor 
to  the  trust,  and  be  allowed  his  charges. — Estates  decreed  to  be  sold 
under  the  direction  of  the  Master,  the  trustees  to  have  the  conduct  of 
the  sale. 
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WEBB  V.  SALMON.  ZUtJanuaty, 

rn  ,  \2ihFiibniary, 

X  HE  bill  was  filed  by  the  heir-at-law  of  a  mortgagor  In  1834,  s,  em. 

agaiDst  a  mortgagee,  who,  mider  a  power  of  sale,  had  JjJ^u^'^id! 

sold  the  mortgaged  premiaes,  praying  an  account  of  the  ^'^**^^*™*'^*I 

receipts  of  the  Defendant  as  mortgagee  in  possession  i^Mmtbacca. 

before  the  sale,  an  account  of  the  proceeds  of  the  sale,  s^ndedwith 

and  payment  of  the  surplus  to  the  Plaintiff.  iT'is^r^, 

who  then  resid- 
^.__......  ed  abroad,  being 

informed  that 
the  representa- 

Mr.  Lewis  moved  ex  parte  that  service  of  the  subpoena  ti^e  of  w.  was 
to  appear  and  answer  upon  Messrs.  Bayley  might  be  biU^^nat^Um 
good  service  on  Salmon,  the  Defendant  ®°  ****"  ^\  a 

o  '  matter,  directed 

that  he  should 

The  motion  was  supported  by  the  affidavit  of  the  b.,  in  whose 
Plaintirs  soKcitor,  which  stated,  that  the  Defendant,  te?hid  tJJi?*" 
some  time  before  the  bill  was  filed,  had  left  this  country,  ^-  "^j^d  that 

"^      he  had  no  au- 

and  that  he  still  continued  abroad,  residing,  as  the  de-  thority  to  ap. 
ponent  believed,  at  Rome;  that  the  deponent  had  called  ^^aa  not 
on  Messrs.  HilUer  ^  Lewis,  soUcitors,  (who,  as  the  de-  P^^^^*fjj^ 
ponent  had  been  informed  and  believed,  acted  for  many  Wm  i—Heid, 

1  ii»»  P  ^      T\  £*     :%  *^'  senrice  on 

years  as  the  town  agents  and  solicitors  ol  the  Detenaant  j?.,  of  the  sub- 
when  he  practised  as  a  solicitor  at  Devizes),  and  left  J^°I^er1ho 
with  them  a  copy  of  the  bill,  and  inquired  whether  they  ^^^^^^^ 
would  enter  an  appearance  for  tlie  Defendant  Salmon;  for  service 

that  HilUer  jr  Lewis  declined  to  do  this  without  instruc-        ' 

tions  firom  Salmon,  and  promised  to  communicate  with  Afi^^^*' 
him  on  the  subject;  that,  on  the  18th  of  November, 
1843,  HHKer  Sf  Lewis  returned  the  draft  bill  to  the  de- 
ponent, informing  the  deponent  that  they  had  written 
to  the  defendant  in  Italy,  acquainting  him  with  the 
nature  and  object  of  the  bill,  and  requesting  to  know 
whether  he  would  wish  them  to  appear  for  him,  and 
stated  that  they  had  received,  in  reply,  a  letter  contain- 
ing a  paragraph  to  the  effect  that  ^'this  matter  (mean- 

82 
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ing  the  matter  of  the  suit]  had  been  abeady  in  the  hands 
of  Messrs.  Bayleyy  solicitors,  of  Devizes^  and  the  Defend- 
ant desired  that  Messrs.  HilUer  jr  Lewis  would  refer  the 
deponent  to  Messrs.  Bcyley  on  the  subject"  That»  in 
the  year  1834,  Messrs.  Bayley  had  been  employed,  as  the 
solicitors  of  the  Defendant,  in  communications  with  the 
Plaintiff's  father  (then  the  heir-at-law  of  the  mortgagor) 
with  reference  to  his  claim  on  the  Defendant  in  respect 
of  the  same  matter;  that  the  Defendant  had  on  that 
occasion  distinctly  referred  the  heir-at-law  to  Messrs. 
Bayley y  as  his  solicitors,  in  any  steps  which  might  be 
taken,  and  Messrs.  Bayley  accordingly  then  corresponded 
with  the  heir-at-law  in  the  character  of  solicitors  for  the 
Defendant;  that,  rince  the  communication  from  HUUer 
£f  LewU  in  November,  1843,  frequent  applications  had 
been  made  to  Messrs.  Bayley  to  enter  an  appearance  for 
the  Defendant,  and  that  they  had  refused  so  to  do. 


Arffumeni.         He  cited,  in  support  of  the  application,  English  v. 
Hendrick  (a).  Kinder  v.  Forbes  (J). 


Judgment.  His  HoNOR  sud  there  was  not  a  sufficient  statement 

of  the  recent  communications  with  Messrs.  Bayley  to 
justify  the  substituted  service  upon  them,  and  he  re- 
fused the  motion. 


Fehruary  12/A.  The  motion  was  renewed  upon  further  affidavits  to 
j^^^,  the  effect,  that,  on  the  18th  of  November,  1843,  the 
Affidmt.      deponent,  the  Plaintiff's  solicitor,  wrote  to  Messrs. 


(a)  6  Madd.  205. 


{h)  2  Beay.  503. 
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Bajfky,  reminding  them,  tliat»  as  the  Defendant's  soli- 
citora,  they  had  some  years  before  corresponded  with 
the  solicitor  of  the  heir-at-law  on  the  matter  in  ques* 
tion ;  stating  that  a  bill  had  been  filed  against  the  De- 
fendant ;  and  also  staling  the  subsequent  communications 
on  the  subject  with  the  Defendant  through  Messrs. 
IBBier  ^  Lewis,  and  adding  *^  I  request  the  favour  of 
you  to  instruct  your  agent  to  enter  an  appearanoe  at 
your  early  conyenience."  That  Messrs.  Bayley  replied 
by  a  letter,  dated  the  2l8t  of  November,  1843,  stating 
their  intention  to  consult  with  Messrs.  Tugtoell  if  Meek, 
the  firm  from  which  the  Defendant  had  recently  retired, 
on  the  subject,  and  promising  to  write  to  the  PlaintifiT's 
solicitor  after  such  consultation ;  that,  after  some  letters 
between  the  deponent  and  Messrs.  Bayley,  pressing  for 
and  promising  an  answer,  Messrs.  Tugtoell  if  Meek  wrote 
to  the  deponent  a  letter,  dated  the  8th  of  December, 
1843,  as  follows : — **  Messrs.  Bayley  have  been  with  us 
to-day  on  the  subject  of  this  claim,  and  they  have  re- 
quested us  to  beg  of  you  to  be  good  enough  to  say  what 
it  is  to  which  your  client  lays  clum,  how  or  through 
whom  he  claims,  and  how  he  proposes  to  establish  his 
claim.  A  candid  reply  to  these  inquiries  may  probably 
save  a  good  deal  of  trouble  and  expense,  and,  as  they 
are  questions  which,  at  some  stage  of  the  proceedings, 
you  will  be  called  upon  to  answer,  we  do  not  antid- 
pate  that  you  can  have  any  hesitation  in  now  replying 
to  them.  It  is  not  the  wish  of  Messrs.  Bayley  or  our- 
selves to  put  your  client  to  unnecessary  trouble  or  ex- 
pense, and,  if  he  can  shew  to  our  satisfaction  that  he  is 
in  a  position  to  establish  the  claim  which  he  sets  up,  he 
will  probably,  by  taking  this  course,  arrive  much  more 
speedily  at  the  result  he  aims  at  than  he  would  by  a 
hostile  course."  That  the  deponent,  on  the  11th  of 
December  following,  in  answer  to  the  last  letter,  wrote 


1844. 


Affidavit. 
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to  Messrs.  TugtDeU  jr  Meeh  as  follows: — **  I  do  not  con- 
sider that  I  have  any  authority  from  Mr.  Salmon  to 
correspond  with  you  in  reply  to  the  inquiries  which 
your  letter  contains;  I  shall,  howeyer,  have  pleasure  in 
corresponding  with  you  on  the  matter  when  you  have 
appeared  in  the  suit.  I  cannot  but  express  my  surprise, 
thaty  after  the  letter  I  have  addressed  to  Messrs.  Bayley, 
they  have  not  yet  candidly  declared  their  intention,  and, 
until  they  or  you  have  appeared  in  the  suit,  I  must  decline 
to  enter  further  than  has  already  been  done  into  the  na- 
ture and  grounds  of  my  client's  claim ;  you  may  rest 
perfectly  satisfied  of  my  desire  to  avoid  litigation  and 
expense  so  far  as  can  posfflbly  be  done."  That  the  depo- 
nent, in  reply,  received  from  Messrs.  Bayley  a  letter, 
dated  the  13th  of  December,  1843 :— '' We  had  purposed 
writing  to  you  on  Friday  last  after  seeing  Messrs.  Tug^ 
voeU  if  Meek,  but  it  entirely  escaped  our  recollection.  As 
these  gentlemen  are  concerned  for  Mr.  Salman,  the  per^ 
son  against  whom  you  have  filed  your  bill,  the  matter 
rests  entirely  with  them  to  correspond  with  you  upon ; 
we  would,  however,  venture  to  suggest,  that  meeting 
the  question  in  a  fair  and  open  manner  might  be  the 
means  of  avoiding  much  expense  and  trouble  to  all 
parties  concerned."  That,  on  the  23rd  of  January, 
1844,  the  deponent  received  from  Messrs.  Bayley  a  letr 
ter  as  follows: — "  Afl»r  having  told  you  that  we  de- 
clined appearing  in  this  suit  for  Mr.  Salmon,  we  are  sur- 
prised to  hear  that  you  have  made  an  ex  parte  application 
to  the  Court  of  Chanceiy  that  service  of  subpoena  upon 
us  may  be  deemed  good  service  on  Mr.  Salmon.  To 
prevent  any  mistake,  we  beg  distinctly  to  inform  you, 
that  we  have  no  authority  to  appear  for  Mr.  Salman 
in  this  or  any  other  suit  or  action,  and  must  request  of 
you,  that,  should  your  application  be  received  without 
notice  to  us,  you  will  put  the  Court  in  possession  of 
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this  communication;  otherwise,  we  shall  consider  you 
are  not  dealing  fairly,  either  by  Mr.  Salmon  or  our- 
selves. Messrs.  TugtoeU  $*  Meeky  as  we  have  before 
informed  you,  are  the  only  parties  that  we  are  aware  of 
who  are  professionally  engaged  for  Mr.  Salmon^  and  we 
have,  therefore,  again  to  request  that  you  will  commu- 
nicate with  them  in  this  matter."  That  Messrs.  HilHer 
8f  Lewis,  on  the  23rd  of  January,  1844,  informed  the 
deponent  that  they  had  not  received  any  further  com- 
munication from  the  Defendant  Salmon. 
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Mr.  Lewis,  for  the  motion. 


Motion, 


Vice-Chancellor  : — 

This  is  an  application  ex  parte,  that  service  of  the  sub- 
poena to  appear  and  answer  the  bill  upon  Messrs.  Bayley, 
solicitors,  residing  at  Devizes,  may  be  good  service  upon 
the  Defendant  Salmon. 


Judgment, 


In  Hobhouse  v.  Courtney  (a)  the  Vice-Chancellor  of 
England  (differing,  perhaps,  in  some  respects  from  Lord 
Redesdale  and  other  judges)  was  of  opinion  that  service 
of  the  subpoena  upon  an  agent  should  be  good  service  on 
the  principal,  he  being  abroad,  where  it  appeared  that 
the  agent  had  special  authority,  at  the  time  the  order 
was  made,  to  act  for  the  absent  defendant  in  the  very 
subject-matter  of  the  suit.  Beyond  that  case  I  am  not 
prepared  to  go.    But,  applying  that  rule  to  this  case,  it 


(a)  12  Sim.  140. 
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11144.  is  dear  tint  Meaos.  BayUy  were  not  agents  in  die 
matter  of  die  suit  when  the  ooneqiondenoe  with  the 
Plaintiff's  scdidtor  commenced,  and  so  tar  are  Messrs. 
Bayilty  fitom  now  bdng  the  agents  of  Sabmom  in  kac  re, 
jmMfmmi,  ^|^  have,  after  commnnication  with  Messrs  T\^gwett 
^  Meek,  disdnctl J  refbsed  to  accept  snch  agency,  and 
haTC  referred  the  Plaintiff  to  Taigwdl  ^  Meek,  as  the 
onlj  parties  whoare  profSesdcHially  ccxicemed  for  Sahmam. 
There  is  not  that  i^ypointment  of  MessrSb  Bmflof  as  the 
solidtofB  or  agents  of  the  Defendant,  which  the  obserra- 
tions  of  the  yice-ChanceEor,  in  the  case  of  HnUumKy. 
Gmrtney  (a),  assume  to  be  necessary. 

Great  care  is  necessary  in  cases  like  these,  when  the 

important  consequences  of  entering  an  appearance  for  a 

party  are  conridered.     In  the  present  case  I  am  clearly 

of  opinion  that  I  cannot  treat  as  agents  of  the  Plaintiff 

persons  who  are  not,  and  who  have  refiised  to  be,  sndi 

agents. 

Motion  refused. 

(a)  12  Sim.  154. 
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TOWNSEND  V.  CARUS.  ^^J^f  *"• 

Sarah  ATKINS,  by  her  will,  dated  in  1837,  after  a  J^^"of^' 
giving  various  legacies,  disposed  of  the  residue  of  her  iJ^^!!^ 
estate  in  the  following  words: — "And  now,  having  trust  to  pay, 
provided  for  those  who  are  connected  with  me,  or  have  pose  thereof, ' 
dums  upon  me,  I  do  bequeath  the  residue  and  remain-  J^^or  ^* 
der  of  my  property  and  effects,  after  and  subject  to  the  ^"5*^°' ®^ 
payment  of  my  debts,  funeral  and  testamentary  and  rabscriptions,' 
other  incidental  charges  and  expenses,  unto  my  ftiends,  haviDgr^arii 
the  Rev.  mUiam  Carus,  Minister  of  Trinity  Church,  '^^*^2^^ 
Cambridge,  where  I  have  been  used  to  worship,  and  to  mrOuai  we/. 

_  ,  Ai»i  y**"'  of  Hit 

the  Rev.  George  Spence,  late  assistant  curate  of  the  said  ereature»,  as 
church,  and  now  vicar  of  St  Clement's  in  the  said  town,  thefr  diacr^ion 
upon  trust  to  pay,  divide,  or  dispose  thereof  unto  or  for  ^^^[^\ 
the  benefit  or  advancement  of  such  societies,  subscrip-  gift  for  reiigi. 
lions,  or  purposes,  having  regard  to  the  glory  of  Gkxl  in  and  restricted 
the  spiritual  welfare  of  His  creatures,  as  they  shall  in  ^^^  ^^^' 
their  discretion  see  fit :  and  I  entreat  them  to  imdertake      A  bequest  for 
the  office  of  almoners  of  my  residue,  and  to  permit  me  ^•eUaYaiid'' 
to  nominate  them  to  be  executors  of  this  my  will.    My  qJl^^^^^ttioaKh 
motive  in  thus  constituting  these  gentlemen  residuary  »«  paramount 

1  :i  .«i  /.I  1.1    religious  object 

legatees  and  executors  sprmgs  from  the  confidence  which  might,  possibly, 
I  have  in  their  judgment  and  faithfulness,  and  the  con-  ^appU^tion 
viction  that  they  wiU  apply  and  dispose  of  the  residue  of  part  of  the 

,  ^  ^^  "^  *^      ^       ^  fund  to  a  pur- 

of  my  little  property  (the  amount  of  which  is  at  present  pose  which, 

involved  in  uncertainty  and  doubt)  in  a  better  manner  tatoi,  would 

for  the  furtherance  of  His  honour  from  whom  I  received  ^JJll^S'^^ 

it  all  than  I  myself  could,  did  I  know  its  full  amount;         "— 

JViil, 

and  I  pray  God  to  bless  it  to  such  purposes,  and  to  bless 
them  in  the  disposal  of  it" 

The  testatrix  died  in  1843.  The  will  and  a  codicil, 
giving  other  legacies,  were  proved  by  the  executors. 
The  Plaintiff  claimed  as  one  of  the  next  of  kin  of  the 
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Siaiemeni. 


Argument, 


testatrix,  and  was  also  a  pecuniary  legatee  under  the 
will.  The  suit  was  instituted  for  the  administration  of 
the  estate,  and  payment  of  the  Piuntiff's  legacy;  and  it 
also  prayed  a  declaration,  that  the  bequest  of  the  resi- 
duary estate  was  void,  and  that  the  next  of  kin  of  the 
testatrix  was  entitled  thereto;  and  that  it  might  be  re- 
ferred to  the  Master  to  inquire  who  were  sudi  next  of 
kin.     The  Attomey-Greneral  was  made  a  party. 

The  Defendants,  the  executors,  admitted  assets  suffi- 
cient to  pay  the  pecuniary  legacy  to  the  Plaintiff. 


Mr.  Prior,  for  the  Plaintiff,  argued  that  the  residuary 
bequest  was  void  as  not  necessarily  charitable,  and 
otherwise  too  indefinite  to  be  executed  by  the  Court. 
The  question  was  not  whether  the  trustees  might  dis- 
tribute the  fund  in  purposes  that  would  be  strictly 
charitable,  within  the  l^al  meaning  of  that  word,  with- 
out any  breach  of  trusty  but  whether  they  were  bound 
to  apply  the  fund  to  such  strictly  charitable  purposes : 
Marice  v.  Bishop  of  Durham  (a),  James  v.  Allen  {b).  If 
the  trustee  imder  this  bequest  might  devote  the  whole 
or  any  part  of  the  trust  fund  to  objects  not  charitable 
within  the  definition  of  this  Court,  (9  Yes.  405, 10  Yes. 
641,  3  Mer.  19),  the  gift  must  fail.  It  was  difficult  to 
deny  that  in  this  case  the  fund  might  be  applied  accord- 
ing to  the  trust,  and  yet  not  in  charity:  it  was  to  be 
applied  for  the  benefit  of  societies,  subscriptions,  or  pur- 
poses at  the  discretion  of  the  trustees.  What  was  to 
govern  their  discretion? — ^a  '^  regard  to  the  glory  of  Grod 
in  the  spiritual  welfare  of  His  creatures."  Many  in- 
stances might  be  adduced  in  which  individuals  had  con- 
sidered themselves  as  acting  scrupulously  with  regard  to 
what  the  testatrix  pointed  out,  and  yet  had  arrived  at 


(a)  9  Vet.  399,  S.  C. ;  10  Vei.  522. 


(b)  3  Mer.  17. 
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consequences  little  reconcileable  with  charity  in  any 
sense.  A  regard  to  the  object  here  referred  to,  ope- 
rating in  one  temper  of  mind,  in  a  former  age,  led  to  the 
infliction  of  the  punishment  of  death  for  heresy;  and  a 
Hke  regard,  in  another  temper,  and  in  modem  times^ 
manifested  itself  in  the  formation  of  societies  for  the 
propagation  of  heresy.  In  the  University  of  the  town 
amongst  the  clergymen  of  which  the  testatrix  had  se- 
lected her  trustees,  many  wealthy  individuals  had  formed 
themselves  into  a  society  for  the  purchase  of  advowsons, 
in  order,  as  it  was  said,  to  present  persons  who  were 
willing  to  pledge  themselves  to  calvinistic  or  other 
opinions,  forming  no  part  of  the  confession  of  faith,  or 
subscription  of  doctrine,  which  the  Church  required. 
Was  it  not  possible  that  the  trustees  in  this  case  might 
consider  the  advancement  of  the  objects  of  that  society 
a  proper  employment  of  the  trust  fund  ?  and  what  was 
there  in  the  language  of  the  will  to  prevent  such  an 
application?  Or,  suppose  the  trustees  should  think  it 
proper  to  indemnify  a  clergyman,  who,  acting  on  opinions 
in  which  they  coincided,  had  subjected  himself  to  the 
penal  jurisdiction  of  the  ecclesiastical  courts;  or,  again, 
suppose  they  should  think  it  within  the  scope  of  their 
trust  to  purchase  a  living  for  some  popular  preacher ;  it 
could  scarcely  be  said  that  tiiere  was  anything  to  restrain 
them  from  adopting  any  of  tiiese  modes  of  carrying  the 
trust  into  effect.  The  only  word  in  the  will  which  could 
be  considered  as  intimating  a  more  limited  application  of 
tile  trust  fund  was  the  word  "  almoners,"  by  which  the 
testatrix  suhsequentiy  designated  her  trustees;  but  it 
was  clear,  from  the  context,  that  this  word  was  not  used 
in  any  strict  sense,  but  merely  as  synonymous  with  "  dis- 
tributors." The  only  mode  in  which  the  Court  could 
deal  with  this  gifl,  was,  to  declare  the  Defendants,  the 
executors,  trustees  for  the  next  of  kin  of  the  testatrix: 


1843. 


ArfumenL 
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Brovm  v.  Yeall{a\  Williams  v.  Kershaw  (b),   ElUs  v. 

Mr.  RoUf  for  the  executors,  argued  that  the  words  of 
the  will  expressly  pointed  to  religious  objects  only:  that 
**  the  benefit  or  advancement  of  societies,  subscriptions, 
or  purposes,'^  were  only  modes  by  which  the  religious 
object  was  to  be  promoted;  and  that  any  application 
of  the  fund  to  other  than  religious  objects  would  be  a 
breach  of  trust  for  which  the  trustees  would  be  account- 
able in  this  Court  A  religious  purpose  being  strictly 
a  charitable  purpose,  in  the  technical  or  statutory  sense, 
{Baker  v.  Sutton  (d)),  it  followed  that  the  bequest  in  this 
case  must  be  supported  as  a  charitable  gift :  even  the 
word  ''pious"  had  been  held  not  to  enlarge  the  object  of 
a  charitable  legacy  so  as  to  render  it  indefinite  and  void, 
although  that  term  might  well  be  understood  to  admit  a 
more  extensive  signification,  involving  duties  uncon- 
nected with  any  religious  system:  Aitomey-General  v. 
Herrich  {e).  If,  therefore,  the  fund  might  be  applied 
in  a  manner  of  which  the  religious  tendency  could  be  a 
subject  of  question  by  different  minds,  yet  there  could 
certainly  be  no  application  to  purposes  which  were  not 
pious;  and  that  character  was  sufficient  to  establish  the 
trust  In  truth,  although  the  testatrix  had  given  her 
trustees  a  large  discretion,  yet  she  had  not  created  an 
indefinite  trust,  or  any  trust  which  the  Court  was  not 
competent  to  execute. 

Mr.  Wray^  for  the  Attorney-General,  also  supported 
the  validity  of  the  gift  in  question,  as  a  charitable  gift: 


(a)  7  Vea.  50,  n. 
(6)  1  Keen.  232. 
(c)  1  Myl.  &  Cr.  290. 


{d)  Per  LoT^ Ltuigdalef  1  Keen. 
233. 
(e)  Ambl.  712. 
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Attamey^General  v.  Stepney  (a),  Mitford  v.  Reynolds  (i),        1844. 
Miller  v.  Rowan  (c). 


Vicb-Chancellor  : — 

If  this  is  a  bequest  for  religious  purposes,  I  think  I  am  1 1/A  January. 
bound  to  hold  it  a  charity  within  the  decided  cases,     judgment. 
The  cases  referred  to  in  Baker  v.  Sutton  {d),  and  that 
case  itself,  are  sufficient  authorities  on  this  point 

The  two  questions  to  be  considered  are,  first,  whether 
the  purpose  indicated  by  the  words  ^'having  regard  to 
the  glory  of  Gk)d,  in  the  spiritual  welfare  of  His  crea- 
tures," is  a  religious  purpose;  and,  secondly,  whether,  ad- 
mitting the  purpose  indicated  by  those  words  to  be  a 
religious  purpose,  those  same  words  imperatively  require 
the  application  of  the  whole  fund  to  such  a  purpose,  or 
leave  it  to  the  trustees,  in  the  exercise  of  an  honest  dis- 
cretion, to  apply  either  the  whole  or  any  part  of  the  fund 
to  purposes  not  inconsistent  with  '^  the  spiritual  welfare 
of  God's  creatures,"  though  not  strictiy  religious  pur- 
poses. 

For  the  purpose  of  answering  the  first  question,  I 
think  the  will  must  be  read  as  if  the  testator  had  di- 
rected the  property  to  be  applied  in  promoting  ''the 
spiritual  welfare  of  God's  creatures,"  and  I  think  that  a 
purpose  so  expressed  would  be  a  religious,  and  there- 
fore a  charitable  purpose.  The  word  ''almoners,"  I 
may  observe,  favours  the  argument  upon  the  general  in- 
tention. It  was  said  that  ways  of  expending  the  pro- 
perty might  be  suggested  which  might  be  conducive  to 
spiritual  welfare,  but  which,  separately  taken,  would  not» 
in  themselves,  be  charitable.     Without  inquiring  whe- 

(a)  10  Ves.  22.  (c)  5  Q.  &  Fin.  100. 

(6)  Fhill.  185.  (d)  1  Keen.  232. 
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ther  that  propoeition  can  be  mamtained,  it  appears  to 
me  0ii£Bcient  to  say,  that  if,  as  I  think  the  case  is,  the 
end  proposed  by  the  testatrix  is  charitable,  no  expen- 
diture can  be  lawful  which  is  not  directly  conducive  to 
that  end;  and  the  end  ; itself  cannot  lose  its  charitable 
t^haracter  only  because  parts  of  the  machinery  admissible 
for  its  accomplishment  are  not,  in  themselyes,  abstract- 
edly considered,  charitable.  Writing,  for  example,  is 
not  grammar;  but,  if  grammar  cannot  be  so  well  learnt 
without  first  learning  to  write,  that  may  be  taught  in 
a  pure  grammar-school,  as  a  step  to  the  kaming  which 
is  its  proper  object  Modem  decisions  have,  in  fact, 
proceeded  upon  that  principle. 


Upon  the  second  point,  I  think  the  words  ^'having 
regard  to  the  glory  of  Grod  in  the  spiritual  welfiire  of 
His  creatures,"  are  re8trictive,^-even  if  they  are  read 
as  merely  directory  to  the  trustees.  But  I  am  not  dear, 
that,  in  strict  construction,  the  words  ought  not  to  be 
connected  with  the  immediate  antecedents  ^  societies, 
subscriptions,  and  purposes,"  so  as  to  describe  the  socie- 
ties, subscriptions,  and  purposes  indicated  by  the  testa- 
trix. In  order  to  make  them  simply  directory,  the  words 
<' as  they"  should  have  preceded  the  word  '^  having." 
It  is  not,  however,  necessary  to  rely  on  this  point  of  con- 
struction. 


The  decree  will  be  made  for  the  payment  of  the  l^acy. 
I  do  not  dismiss  the  bill  as  to  the  rest  of  the  prayer.  I 
simply  direct  the  payment  of  the  l^aoy,  and  direct  the 
costs  of  all  parties  to  come  out  of  the  estate. 
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TAYLOR  V.   COATES.  2Utand22»d 

December, 

L/OATES,  being  seised  in  fee  of  an  estate,  demised  it  A.,  aciaed  in 

to  Taylor  for  a  term,  on  mortgage;  and  afterwards  de-^  for'aterm^ 

vised  the  estate  to  the  Defendants,  Jemima,  Elizabeth,  and  2^Jl!"^.  '^" 

Henry,  for  their  lives  successively,  with  remidnder  to  ▼i«cd  the  mort- 

the  Defendant  fVilHam,  his  heirs  and  assigns,  and  in  and  died.  The' 

case  of  his  death  before  he  became  entitled  thereto,  to  Sroulhthia biu 

the  Defendant  John,  his  heirs  and  assigns :  and  he  ap-  "pinat  the  de- 

Tuees,  some  of 

pointed  Elizabeth,  and  Henry  and  another,  executors  whom  were  in- 
and  executrix,  and  died.  Taylor  died,  and  the  bill  was  closare  i-^^' 
filed  by  his  personal  representatives  for  foreclosure,  pl^fcndwte*^* 
The  devisees,  William  and  John,  were  infants,  and  put  during  the  in- 
in  the  common  infants'  answer,  submitting  their  rights  devbees,  were 
to  the  Court.    The  other  Defendants  admitted  the  Tde^^rtri^rdcr 

mortgage.  on  motion, 

^^^  — ^__-.  onder  the  Stat. 

7  Geo.  2,  c.  20, 

Mr.  Green,  on  behalf  of  the  Defendants,  moved  for  a  ■•  ^*  ^^  ^^^^^ 

'  '  the  general  ju- 

reference  to  take  an  account  of  what  was  due  to  the  riadictionof  the 
Plaintiffs,  for  principal,  interest,  and  costs  on  their  mort-  an  account  of 
gage  securities,  stated  in  the  bill;  and  that,  upon  pay-  ^   '  ^"  ^^' 
ment  thereof,  within  six  months  after  the  Master  should       Motum. 
have  made  his  report,  the  Plaintiffs  might  re-convey  the 
premises;  and  that,  in  the  meantime,  proceedings  in  the 
suit,  and  also  in  an  action  of  ejectment  brought  by  the 
Plaintiffs  against  one  of  the  tenants,  might  be  stayed. 

The  motion  was  founded,  first,  on  the  statute  7  Geo.      ArgwMtU. 
2,  c.  20,  s.  2  (a) ;  secondly,  on  the  general  jurisdiction 
of  the  Court  to  stay  proceedings  where  the  defendant 
submitted  to  the  plaintiff's  demand;  {Praed\.  HuU{b)), 
which  had  been  frequently  acted  upon  in  late  cases  (c); 


(a)  See  Piggin  v.  Cheetham,  2  Hare,  80.         (6)  1  Sim.  &  St.  331. 
(c)  See2  Hare,  661,  n.(/0. 
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AfyuiKunt* 


and,  lasdj,  upon  the  principle  that  the  Court  would  in* 
terfere  to  protect  the  property  of  infantB,  in  cases  where 
it  would  not  interfere  for  the  benefit  of  parties  nd 

juris  {a). 

•  Mr.  RomiUyy  and  Mr.  Jeremy y  for  the  Plaintifis,  sub- 
mitted, that  the  Defendants,  owing  to  the  infancy  of  the 
devisees,  were  not  in  a  situation  to  give  the  mortgagees 
the  benefit  of  the  foreclosure  on  motion,  in  the  event  of 
payment  not  being  made;  and,  for  the  same  reason,  the 
Defendants  were  incapable  of  admitting  the  Plaintiff's' 
title,  so  as  to  bind  themselves.  In  such  circumstances 
the  stay  of  proceedings  might  defeat  the  Plaintiflb'  re- 
medy, at  least  in  this  suit :  Lushington  v.  Price  [b). 

Mr.  Green,  in  reply,  said  that  the  executors  of  the 
mortgagor  were  competent  to  admit,  and  pay  the  amount 
of  the  mortgage  debt;  and  therefore  they  were  compe- 
tent to  make  eveiy  admission  which  the  mortgagee  had 
any  interest  in  requiring.  A  creditor  could  not  refuse 
to  receive  payment  of  his  debt,  firom  the  executor  of  his 
debtor^  and  insist  that  his  debt  should  still  remain  a 
charge  on  the  estate,  on  the  ground  that  there  were  in- 
fants interested  who  might  afterwards  dispute  the  pro- 
priety of  the  payment:  Grane  v.  Mitchell  (c).  If,  how- 
ever, the  presence  of  infants  on  the  record  constituted 
any  objection  to  the  order  being  absolutely  made  in  the 
first  instance,  it  might  be  referred  to  the  Master  to  in- 
quire, whether  the  course  proposed  to  be  taken  would  be 
for  the  benefit  of  the  infants. 


Judgment.  The  VICE-CHANCELLOR  Said,  that  the  admission  of  the 

debt  was  not  the  difficulty;  the  question  was,  whether 


(a)  See  1  Hare,  602,  n.  (a).  {b)  9  Sim.  651. 

(c)  10  Sim.  484. 
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the  Courty  in  the  absence  of  all  proof,  on  the  admission 
only,  as  against  infants,  should  place  the  Plaintiffs  in  a 
position  to  foreclose  the  infants'  estate.  He  thought 
this  should  not  be  done.  All  that  the  Vice-Chancellor 
meant  to  decide  in  Grane  v.  MUcheU  was,  that,  as  the 
administrator  had  power  to  deal  with  or  dispose  of  the 
leasehold  premises,  which  were  the  subject  of  the  mort^ 
gage,  in  the  absence  of  the  cestuis  que  trust,  the  circum- 
stance that  the  cestuis  que  trust  were  parties  to  the  suit 
did  not  deprive  the  administrator  of  his  control  over  the 
property;  and  therefore  the  Court  might  act  upon  the 
offer  of  the  administrator  to  pay  the  debt,  and  direct  the 
assignment  thereupon  to  be  made  to  him.  A  reference 
to  the  Master  in  this  case  would  not  bind  the  infants  so 
as  to  be  a  foundation  for  foreclosure. 

Motion  refused  with  costs. 


1843. 


Judgnmii, 


WESTCOTT  V.  CULLIFORD. 

George  WESTCOTT,  by  his  win,  dated  in  1820, 
devised  and  bequeathed  a  freehold  dose,  called  Marsh 


1844. 

nth,  im, 

17th,  and  20th 

January. 
A  testator  de- 
viwd  his  free- 
hold estate  to 

tandy  and  all  other  his  freehold  estate,  and  all  his  per-  Jj^JJJ^^itij  ^ 
sonal  estate,  to  his  wife  Betty ,  for  her  life ;  and  after  legacy  to  an. 
her  decease,  he  devised  Marsh-land,  and  all  other  his  bequeathed  to 

his  widow  his 
personal  estate. 
The  widow,  by  her  will,  gave  a  leasehold  estate,  part  of  the  same  property,  (erroneously  de- 
seribing  it  as  freehold),  to  A.,  subject,  in  conjunction  with  the  freehold  premises,  to  the 
legacy ;  and  she  devised  the  freehold  premises  to  B.,  subject,  with  the  premises  devised  to 
A.,  to  the  payment  of  the  same  legacy:— /fe/(f,  that  the  hcX,  of  the  testatrix  having  given 
the  estates  to  A.  and  B.  respectively,  in  the  mistaken  supposition  that  both  estates  were, 
under  the  will  of  the  original  testator,  subject  to  the  legacy,  but  which  he  had  charged  on 
the  freehold  only,  was  no  ground  for  exonerating  the  estate  bequeathed  to  A.,  for  there  was 
no  reason  to  presume  that  the  testatrix  would  have  apportioned  her  bounty  diiferently  if 
the  mistake  had  not  occurred. 


VOL.  m. 


H.  W. 


266  CASES  IN  CHANCERY. 

1844.  freehold  estate,  to  tnisteefl  and  thor  heirs  in  trust  for  his 
^^^^^^  daughter  EKzabetk,  and  her  issue;  and  in  case  his  daugh- 
^     ^-  ter  should  die  in  the  lifetime  of  his  wife,  without  leaying 

CvLLIFOftD.  ^ 

any  child,  the  testator  directed  that  his  trustees  should 
stand  seised  of  all  his  said  freehold  estate,  in  trust  for  his 
wife,  her  heirs  and  assigns,  subject  to  a  legacy  of  600L, 
which  the  testator  thereby  bequeathed  to  Thmas  AUen, 
and  directed  to  be  paid  out  of  his  said  freehold  estate. 

The  testator  died  in  1821,  and  his  will  was  proved  by 
Bettfj  the  widow,  his  executrix.  Elizabethy  the  daugh- 
ter, died  in  1825,  unmanied,  leaying  die  widow  sur* 
yiTing. 

Betfyy  the  widow,  by  her  will,  dated  in  1839,  after 
^ying  some  legacies,  proceeded  as  follows: — **  I  give  and 
devise  unto  John  Westcott,  of  [&c],  all  that  my  freehold 
tenements,  lands,  and  hereditaments,  called  Beer's^m, 
situate  [&c.],  to  hold  the  same  unto  the  said  John  West" 
cott,  his  heirs  and  assigns  for  ever,  subject,  nevertheless, 
in  conjunction  with  my  freehold  piece  of  Marsh4and, 
hereafter  devised  to  Bobert  CulUford,  his  heirs  and  as- 
signs, to  the  payment  of  the  sum  of  600/.,  after  my 
decease,  given  and  bequeathed  to  my  nephew  TTiamas 
Alleny  by  the  last  will  and  testametit  of  my  late  husband 
George  fVestcotty  deceased.**  The  testatrix  then  gave 
and  devised  unto  John  Westcott,  certain  other  premises, 
and  bequeathed  to  him  her  household  goods  and  furni- 
ture, with  certain  exceptions;  and  expressed  her  wish* 
that  the  s^d  several  hereditaments  and  premises,  goods 
and  furniture,  should  remain  in  the  JFestcottfsxDjlj,  and 
not  at  any  time  thereafter  be  sold  or  disposed  of.  The 
testatrix  then  added : — '^  I  give  and  devise  unto  my  friend 
Robert  CuUifordy  of  [&c],  all  that  my  close  of  Marsh" 
landy  called  the  Sixteen  Acres,  situate  [&c],  to  hold  the 
said  last-mentioned  hereditaments  unto  the  said  Robert 
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CkUifbrd,  his  heirs  and  assigns  for  ever^  subject  never- 
theless to  the  payment  of  the  said  smn  of  600iL  unto 
the  said  TTiMuu  AUeny  in  conjunction  with  the  aforesaid 
hereditaments  called  Beer^M-bams  hereinbefore  given  and 
devised  unto  the  said  John  Wettootty  his  heirs  and  afr* 
ffigns."  And  the  testatrix  devised  and  bequeathed  all 
the  rest»  residue^  and  remainder  of  her  messuages,  landes 
tenements,  and  hereditamentSi  and  personal  estate,  unto 
the  siud  Robert  CuUifard,  his  heirs,  executors,  admini- 
stratots  and  assigns,  subject  to  her  debts  and  funeral  and 
testamentary  expenses,  and  certain  legacies  thereinbefore 
given;  and  she  appointed  Robert  CvHiford  her  sole  exe- 
cutor. 


1844. 


SMemiHi. 


The  property  described  in  the  forgoing  will  as  the 
fieehold  tenement  called  "  Beer^M-bam,^  had,  as  well  as 
the  ''  Marsh'landy^  been  acquired  by  the  testatrix  under 
the  said  will  of  her  husband.  Beer^M-bam  was  not,  in 
fact,  of  fireehold  tenure,  but  was  held  for  the  residue  of 
a  term  of  2000  years.  The  freehold  property  only  was 
charged  by  the  will  of  George  WestccU  with  Alienee 
legacy. 

BMjf  TFeetcott  died  in  January,  1841.  Robert  CvU 
Kfordy  as  her  executor,  came  to  the  possession  of  the 
title-deeds  of  the  whole  property.  A  meeting  of  the 
persons  interested  in  the  estate  took  place;  and  AUen 
agreed  to  accept  6002.  for  prindpal  and  interest  of  his 
legacy,  of  which  John  Westcott  (believing  Beer^e^m 
to  be  fireehold)  agreed  to  pay  200^,  and  Robert  CulUfard 
agreed  to  pay  the  other  400k  An  agreement  to  this 
effect  was  made  in  writing,  dated  the  17th  of  April, 
1841;  and  John  Westcott  paid  the  2002.  to  AUen. 


John  Westcott,  afterwards  discovering  that  Beer^s-iam, 
his  part  of  the  testatrix's  estate,  was  leasehold,  and  there- 

t2 
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fore  not  liable  under  George  Westcotfs  will  to  bear  any 
part  of  AUefCs  l^acy,  filed  his  bill  against  Robert  Cvl' 
liford^  charging  that  the  tenure  of  the  property  was 
known  to  the  Defendant  when  he  made  the  agreement 
of  the  17th  of  April,  1841,  and  praying  that  it  might  be 
declared  fraudulent  and  void  as  between  the  Plaintiff 
and  Culliford,  and,  as  between  them,  set  aside;  and  that 
the  Plaintiff  might  be  reimbursed  the  said  sum  of  200/., 
paid  by  him  in  pursuance  of  the  agreement,  or  that  the 
same  might  be  charged,  by  way  of  mortgage,  exdusively 
upon  Marsh-land. 


Argument.         Mr.  RomUly  and  Mr.  Kinglake,  for  the  Plaintiff. 

The  testatrix  has  by  her  will  given  Beer^s-iam  to  the 
Plaintiff,  and  Marsh-land  to  the  Defendant,  subject  only 
to  the  legacy  charged  thereupon  by  the  will  of  her  hus- 
band. It  is  clear,  from  misdescribing  Beer^s-bam  as 
freehold,  that  the  testatrix  believed  that  part  of  the  pro- 
perty to  have  been  already  charged  with  the  legacy  un- 
der the  will  of  the  original  testator;  and  that  she  had 
no  intention  to  create  a  new  charge:  the  necessary  result, 
therefore,  is,  that  the  Plaintiff  and  Defendant  must  take 
the  portions  of  the  estate  respectively  devised  to  them, 
subject  to  the  charges  created  by  the  original  testator, 
and  no  other.  It  follows  that  Attends  legacy  must  be  paid 
wholly  out  of  Marsh'land  devised  to  the  Defendant  The 
rights  of  the  parties  under  the  will  of  the  testatrix  are 
not  affected  by  that  which  is  merely  an  erroneous  recital : 
Adams  v.  Adams  {a). 


Mr.  Roupen  and  Mr.  FoUeit,  for  the  Defendant. 

The  testatrix  truly  might  have  thought  that  Beer^s- 
(«)  1  Hare,  537. 
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lam  was  freehold^  and  therefore  was  charged  with 
AUen's  l^acy ;  but,  supposing  that  she  had  been  informed 
of  her  mistake  immediately  after  she  had  made  her  will, 
it  hj  no  means  follows  that  she  would  have  altered  her 
will,  or  have  given  the  Pluntiff  more,  or  the  Defendant 
less.  The  testatrix  measured  her  bounty  to  each  upon 
the  supporition  that  each  should  bear  his  share  of  the 
charge:  if  she  had  been  told  that  such  would  not  be  the 
effect  of  her  will,  the  Defendant  may  assume  that  she 
would  have  expressed  more  distinctly  that  such  was  her 
intention;  or,  if  not,  how  is  the  Plaintiff  entitled  to  as- 
sume that  she  would  then  have  expressed  a  contrary  in- 
tention? The  will  under  which  both  parties  claim  must 
be  taken  as  it  stands:  the  chum  of  the  Plaintiff  to  have 
his  part  of  the  estate  exonerated  rests  upon  a  mere 
hypothesis  without  foundation. 


1844. 
Wbbtcott 
culliford. 
Arffwrnemi. 


The  cases  cited  in  Adams  v.  Adams  were  all  referred 
to:  also  Galtan  v.  Hancock  (a),  Serle  y.  St  Elay  (&), 
BicKham  v.  Cruttwell  (c),  TaU  v.  Lord  Northwick  (d), 
Watson  V.  Brichwood  {e),  Wythe  v.  Henniker  (/),  Duke  of 
Ancaster  v.  Mayer  (  ^),  Robinson  v.  Bransby  (A),  Bootle 
v.  Blundell  (t),  Aldrich  v.  Cooper  (A).  It  is  not  necessary 
to  state  the  arguments,  or  cases  cited,  on  the  question  of 
setting  afflde  the  agreement. 


The  Vicb-Chancellob: — 

I  have  considered  this  case  with  much  anxiety  since 
the  argument,  and  believe  that  satisfactory  reasons  might 


JudgvMmi, 


(a)  2  Atk.  430. 

(b)  2  P.  Wms.  386. 

(c)  3  Myl.  &  Cr.  763. 
Id)  4  Yes.  816. 

le)  9  Ve«.  447. 


(/)  2  Myl.  &  K.  636. 
(g)  1  Bro.  C.  C.  454. 
(A)  6  Madd.  348. 
(0  iMer.  193. 
Ik)  8  Vee,  392,  397. 
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CvuLiroRO. 
JMd§tiuiU, 


be  stated  for  a  decision  in  fayour  of  either  the  Phiintiff 
or  the  Defendant. 

The  principal  question  in  the  cause  depends  upon  the 
construction  of  the  will  of  Betty  JFestcott  During  the 
argument,  I  suggested  different  ways  in  which  the  lan- 
guage of  that  will  might  be  paraphrased  for  the  purpose 
of  trying  the  consequences,  in  point  of  construction,  of 
the  mistake,  as  to  Beer^s-bam,  under  which  it  is  con- 
tended her  wiU  was  made.  But  I  think  the  safe  way 
of  reasoning  upon  the  will  is  that  which  I  am  about  to 
state.  Upon  the  face  of  the  will  alone,  the  meaning  of 
the  testatrix  is  free  from  doubt  or  ambiguity.  By  her 
declared  intention,  John  Westcott  is  to  take  Beer^s-bam, 
subject,  in  conjunction  with  Marsh-landy  to  a  legacy  of 
600^,  given  to  Thomas  AUen  by  the  will  of  George 
Westcott;  and  is  also  to  take  other  freehold  property, 
and  certain  specific  chattels,  the  whole  of  which  property 
is  to  remain  in  the  family  of  Westcott  The  Defendant 
CttlH/ard,  by  the  like  intention,  is  to  take  Marsh-hndy 
subject,  in  conjunction,  with  Beer^s-bam,  to  the  same 
legacy.  The  Defendant  Culliford  is  also  residuary 
legatee  and  executor. 

Upon  this  will  I  observe,  in  passing,  that  I  am  bound 
to  attribute  to  the  testatrix  a  definite  and  deliberate  in- 
tention to  benefit  the  Plaintiff  and  Defendant  respect- 
ively, her  two  specific  devisees,  in  some  ascertained  pro- 
portions; and  that  such  amount  has  been  calculated  upon 
the  assumption  that  Beer^s-bam^  as  well  as  Marsh-land, 
is  to  bear  some  proportion  of  the  charge  of  600/.  I  do 
not  refer  to  this  as  being  conclusive  upon  the  question 
which  has  been  argued,  but  for  the  purpose  of  enforcing 
the  obligation  I  am  under,  to  try  with  strictness  an  ar- 
gument which,  if  successful,  will  disturb  the  rateable 
disposition  of  the  testatrix's  property  made  by  her  be- 
tween the  two  specific  devisees. 
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The  aigument  in  the  Plaintiff's  favour  on  the  ques- 
tion of  QfuiBtruotion  has  arisen  from  the  misstatement 
in  the  will  that  Beer^s-iam  was  freehold^  whereas  in 
fact  it  was  of  leasehold  tenure.  The  Plaintiff  has  argued 
that  Betty  Wnlcatt  must  be  taken  to  have  known  the 
title  to  the  property  she  disposed  of  by  her  will ;  that 
her  statement,  that  Beef^s-bam  was  fieehold,  was  equi« 
valent  to  a  statement  that  it  was  subject  to  the  l^acy 
of  600/.,  by  a  title  paramount  to  her  will ;  and  that  she 
could  not  have  intended  herself  to  charge  Beer^s^iam 
with  a  legacy  with  which,  from  the  very  terms  of  her 
will,  she  must  have  supposed  it  to  be  already  charged. 
The  conclusion  drawn  from  these  premises  was,  that 
0Betty  had  not  by  her  will  chaiged  Beer^S'bam  with  the 
legacy  of  600/L,  but  had  only  spoken  of  it  as  being  al- 
ready subject  to  that  charge;  and  that  such  an  erroneous 
redtal  respecting  the  state  of  the  property  would  not 
have  the  effect  of  creating  a  chaige  in  the  absence  of 
any  intention  expressed  in  the  will  to  create  it  The 
case  ot  Adams  v.  Adams  was  referred  to  on  this  point; 
and  it  was  contended,  that,  inasmuch  as  Beer^s-bam  was 
not  charged  with  the  legacy  by  the  will  of  Betty  West- 
eatt,  the  Plaintiff  was  entitled  to  take  it  discharged 
therefrom. 


1844. 
Wbstcott 
CuixiFomD. 
Judgmemt. 


If  the  will  had  contained  the  clauses  respecting  Beer^s^ 
bam  and  the  other  gifts  to  the  Plaintiff,  and  the  Marsh' 
land  estate  had  been  left  to  descend  to  the  heir  of  Betty ^ 
or  had  been  given  under  a  general  residuary  clause 
without  mentioning  the  legacy,  I  should  have  felt 
strongly  pressed  with  the  Plaintiff's  aigument  But  if, 
on  the  other  hand,  the  will  had  contained  the  clauses 
respecting  the  Marsh-land,  and  the  other  gifts  to  the 
Defendant,  and  Beer^s-bam  had  been  simply  devised  as 
a  freehold  estate  to  the  Plaintiff,  I  should  have  had 
little,  if  any,  hesitation  in  refusing  the  relief  which  is 
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W«8TCOTT 

V. 
CULLIFORD. 


Bought  by  this  bill ;  although  in  that  case  the  erroneous 
application  of  the  word  *^  freehold  "  to  Beer^s-bam  would 
have  let  in  the  whole  argument  which  has  been  urged 
on  the  part  of  the  Plaintiff.  I  should  in  that  case  have 
reasoned,  as  the  Court  did  in  the  cases  of  Tilbf  y. 
CoUyer  {a)  and  Smith  v.  Maitland  {b),  that  the  inten- 
tion of  the  testatrix  to  benefit  each  of  two  individuals 
was  manifest  upon  the  faceof  her  will;  that  the  amount 
in  value  and  the  predse  manner  to  and  in  which  each 
was  to  be  benefited  was  unequivocally  dedared  in  the 
will  in  the  clauses  relating  to  Marsh-hndf  and  in  the 
other  gifts  to  the  Defendant ;  that  there  was  no  rational 
ground  for  supposing  the  bounty  intended  for  either 
legatee  was  dependent  upon  or  affected  by  the  mistake 
into  which  the  testatrix  appeared  to  have  fallen ;  that 
the  Coiu*t  could  not  speculate  upon  the  alterations  (if 
any)  which  she  would  have  made  in  her  will,  if  her 
attention  had  been  called  to  the  fact  that  Beef^s-bam 
was  not  of  freehold,  but  of  leasehold  tenure  (c) ;  and  that 
the  Court  would  therefore  act  upon  the  very  words  of 
the  will,  in  the  moral  certainty  that  in  so  doing  it  was 
giving  effect  to  the  real  as  well  as  the  declared  intention 
of  the  testatrix,  to  divide  the  property  between  the  spe- 
cific devisees  according  to  what  she  supposed  to  be  the 
situation  of  that  property. 


The  case,  as  it  stands,  is  not  that  which  either  of  the 
above  hypothesis  supposes ;  and  the  observations  I  have 
made  upon  the  last  hypothesis  are,  tiierefore,  much 
weakened  in  tiieir  application  to  tiie  actual  case:  for  if 
the  Plaintiff's  reasoning  be  right  upon  the  clauses  re- 
lating to  Beer^s-bam  and  the  other  gift»  to  the  Plaintifi^ 
it  is  difficult  to  reject  tiie  argument  that  the  construction 
to  be  put  upon  the  otiier  parts  of  the  will,  relating  to 


(a)  3  Keb.  589. 

(b)  1  Ve8.juD.d62. 


(o)  See  JUan  v.  M'Pherson, 
6  Beav.  469 :  1    Phill.  133,  S.  C. 
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Marsh-kmd  and  the  gifts  to  the  Defendant,  must  not  be 
affected  by  the  construction  put  upon  the  former  clauses 
of  the  wilL  I  do  not,  however,  think  that  the  circum- 
stance last  noticed  displaces,  however  it  may  weaken, 
the  force  of  the  observations  I  have  previously  made. 
The  clauses  relating  to  the  Marsh-land  unequivocally 
declare  an  intention,  (proceeding  doubtiess  frommistake)^ 
that  Beef^s-bam  is,  in  favour  of  Marsh-land,  to  be  treated 
as  originally  charged,  in  conjunction  with  Marsh-land, 
with  the  legacy;  the  intention  of  tiie  testatrix  so  to  de- 
termine the  amount  and  character  of  the  benefits  con- 
ferred by  herself  on  her  two  specific  devisees  is  placed 
beyond  the  reach  of  argument,  and  the  declaration  re- 
specting Marsh-land  is  the  key  to  her  real  intention. 


1844. 

W«aTCOTT 

V, 
CVLLIFOBD. 

Judgwuni* 


It  is  in  this  stage  of  the  argument  that  I  call  in  aid 
the  observations  I  made  at  the  outset  as  to  the  conse- 
quences of  my  acceding  to  the  Plaintiff's  argument 
founded  on  that  clause.  In  deciding  this  case  in  the 
Defendant's  favour,  I  do  not  in  the  slightest  degree 
impugn  the  decision  in  Adams  v.  Adams,  or  the  cases 
upon  which  I  founded  that  decision.  In  that  case,  I 
refused  relief  to  the  widow,  because  I  could  not  find  in 
the  will  any  expression  of  intention  to  confer  any  benefit 
upon  her  by  the  will  itself.  I  dedde  this  case  in  the 
Defendant's  favour  upon  the  express  ground  that  I  do 
find  the  intention  of  the  testatrix  unequivocally  declared 
in  that  part  of  her  will  which  relates  to  Marsh-land,  and 
that  there  is  no  rational  ground  for  believing  that  her 
intention,  as  between  the  Plaintiff  and  Defendant,  could 
have  been  influenced  by  the  mistake  imputed  to  her. 
I  think  effect  must  be  given  to  the  will  of  Betty  West- 
cott,  as  if  the  charge  upon  Beer^s-bam  had  been  actually 
found  in  the  will  of  George,  which  her  will  supposes  it 
to  have  been. 
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agreement  of  the  17th  of  April  had  not  been  made,  and 
the  bill  had  been  so  framed  as  to  admit  of  my  doing  it, 
the  costs  of  the  suit  would  have  come  out  of  the  estatCb 
I  should,  perhaps,  even  before  the  agreement^  have 
found  it  impossible,  according  to  the  oases,  to  giye  the 
Plaintiff  the  costs  of  the  bill  dismissed;  but,  certainly, 
the  droumstances  attending  the  execution  of  that  agree* 
ment  are  such  as  to  deprive  the  Defendant  of  all  jx^ 
tence  for  asking  me  to  alter  the  right  of  the  Plaintiff  by 
reason  of  that  agreement  having  been  executed. 


CoHm.  At  the  request  of  the  counsel  for  the  Pbdntifi^  sug- 

gesting that  the  will  of  the  testatrix  had  created  the 
difficulty,  the  cause  was  allowed  to  be  mentioned  again 
on  the  point  of  costs, — ^his  Honor  observing  that  it  was 
a  case  in  which  costs  ought  to  be  given  out  of  the  estate, 
if  any  authority  could  be  found  for  it 


Pebruarp  15M.      Mr.  RomUhf  mentioned  Lynn  v.  Beaver  {a\  Ashe  v. 

Caaes  in  which   Berry  (b)^  Thomasan  v.  Moses  (c),  and  observed,  that 

costs  mfty  be 

givento  aPiain-  directing  the  costs  to  be  paid  out  of  the  assets  of  the 

Mtiite%otwith-  testatrix  would  not  be  inconsistent  with  a  declaration  of 

d^^u!!^tf  the  ^^  *^®  construction  of  the  will. 
biU. 


Judgment,  The  VICE-CHANCELLOR  Said  that  it  appeared  to  him 
the  costs  could  not  be  given  in  this  case.  The  Court 
was  not  administering  any  fund,  and,  if  the  costs  were 
given,  it  must  be  by  a  decree  personally  against  the 
party;  it  did  not  appear  that  there  was  any  precedent 

(a)  T.  &  R.  69.         (b)  3  MoU.  97.         (c)  5  Beav.  77. 
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for  that  course.     The  jurisdiction  of  the  Court  to  give 

the  Plaintiff  his  costs  when  the  bill  wqb  dismissed  had 

been  doubted  (a).      Lord  LcmgdaUt  in  Thomasan  y. 

Moses,  thought  that  the  Court  had  jurisdiction  to  give 

costSj  notwithstanding  the  dismissal  of  the  bill,  where  it 

had  a  fund  to  administer,  and  the  case  was  one  in  which 

the  opinion  of  the  Court  on  the  question  in  the  cause 

was  necessary  to  be  taken  before  the  executors  could 

properly  administer  the  estate.     He  had  been  informed 

by  Lord  Langdale,  that  Sir  John  Leach  had  laid  down 

that  principle,  and  the  rule,  if  cautiously  applied,  seemed 

right     It  was,  however,  a  rule  to  be  applied  with 

caution;  for,  in  cases  where  executors  could  not  safely 

administer  the  fund  without  the  declaration  of  the 

Court)  a  number  of  bills  might  be  filed  by  different 

legatees,  requiring  the  decision  of  the  Court  as  to  the 

validity  of  their  several  claims;  and  if,  although  their 

claims  should  be  disallowed,  they  were  all  to  be  paid 

their  costs  of  the  different  suits,  it  might  lead  to 

injurious  consequences.     Li  Thomason  v.  Moses  there 

was  only  one  question  for  the  determination  of  the 

Court;  and  the  estate  could  not  therefore  be  prejudiced 

by  that  mode  of  disposing  of  it.     The  present  case, 

moreover,  was  the  case  of  a  legal  devise;  the  devisee 

might  have  taken  possession  and  left  the  legatee  to 

assert  his  daim  as  he  could;  and  the  bill  was  filed  in 

this  Court  to  set  aside  the  agreement,  on  the  ground 

of  firaud. 

Bill  dismissed  without  costs. 


1844. 
Wbstcott 

V. 

CULLIFOBD. 

Judffvunt. 


(a)  See  Cranch  y.  Briaet^  5 
VeB.  398;  Wykham  y.  Wykham, 
18  Yes.  423 ;  LewU  v.  Loxham, 
3  Mer.  430;  Springfieldy.  OUetiy 


Id.,  n.;  Broughton  y.  Lashmeer, 
cited  1  Y.  &  C.  C.  C.  11;  and 
Hay  v.  BoweHf  5  Beav.  615. 
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imDeeember.  HUMPHRIES   v.  HORNE. 

1844.  ^ 

^J^^  1  HE  Defendant  was  a  deviaee  in  trust  for  sale  of  cer- 

A  pnrchaaer,  tain  parcels  of  land,  and  of  the  great  tithes  payable  in 

ihisocmTeT.  respect  of  some  of  those  parcels.   In  advertising  the  lands 


Sm  ^  ^  ^^'  ^®  ^y  auction,  some  of  the  parcels,  including  Lot  9, 
whoieofthepro.  were  described,  in  the  public  announcement  and  oondi- 

pcfty  which  he  ^  •it 

bad  contracted  tions  of  sale,  as  firec  from  great  tithes.  Lot  9  was  not 
for,  filed  his  biU  g^ij  at  ^e  aj^  and  the  Plaintiff  afterwaids  entered  into 

for  a  ooDTcy- 

anoe  of  the  re-   a  contract  in  writing  for  the  purchase  of  it:  the  con- 

mainderi  and 

obtained  an  in-  tract  referred  to  the  conditions  of  sale,  but  did  not  men- 
iSdnSi'tibe  ^^^  *^®  tithes.  The  conveyance  of  the  land  specified 
Ttfidor  from      i^  ^hc  Contract  was  prepared  by  the  Plaintiff's  solicitor, 

suing  him  for  ir     r  »f 

the  pordiaae.  and  executed.  The  Plaintiff's  solicitor  afterwards  dis- 
wiUchwMafter.  covcred,  that,  in  the  conveyances  of  tiie  parcels  of  the 
to^MkUoto   ^^  ^  ^*^®^  purchasers,  the  tithes  were  included;  and 

Conrt  to  abide    the  Plaintiff  tiiereupon  called  for  a  conveyance  of  tiie 

thft  e?cnt  of  the     ,  ,         , 

•nit.   The  bill    tithes  on  Lot  9.     This  being  refused,  the  Plaintiff  filed 

^^Mf  that  '   his  bill  for  specific  performance;  upon  which  he  obt^ed 

the  vendor  waa  the  common  injunction,  restraining  tiie  Defendant  from 
entitled  to  the  .  . 

reaidne  of  the  suing  out  execution  upon  a  judgment  he  had  recovered 
ne^,  and  ^'  for  the  purchase-money,  amounting  to  1339Z.,  and  costs. 
to^STti^of  *'  ^^  putting  in  his  answer,  tiie  Defendant  moved  to  dis- 
payment,  ai-      solvc  the  injunction;  and  an  order  was  then  made  that 

thonc h  the  pnr- 

diaae-monejin  the  Plaintiff  should  pay  1000/L  and  interest  to  the  De- 
beeniaido^^'  fendant,  and  the  remidnder  of  tiie  purchase-money  and 
■^nointereit    interest  into  Court,  and  that  tiie  latter  should  be  in- 

tnereiore  bad 

accniedthereon.  vested, — the  injunction,  upon  such  payments,  to  be  con- 
MmkSik,     tinned.     The  Plaintiff,  accordingly,  paid  1036/L  I2s.  to 
"*^-         the  Plaintiff,  and  337i  2s.  into  Court 


On  the  hearing  of  the  cause,  Mr.  Kenyan  Parker  and 
Mr.  Gliuse  having  been  heard  for  the  PlMutiff,  and  Mr. 
Teed  and  Mr.  Faber  for  the  Defendant, 
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The  Vice-Chancellob  stated  the  points  in  the  cause,        1^4. 
and  the  principles  of  kw  applicable  to  them,  in  the  fol-     hum pbbiss 
lowing  words:—  ^J"^^ 

ThePh«ntiffsays,that,accordh«tothetxuihofthe  ^iSM. 
case,  the  tithes  were  contracted  for,  and  were  intended  judgment, 
to  have  been  included  in  the  contract:  he  insists,  more- 
over, that  they  are  constructively  so  included  The  De- 
fendant, on  the  other  hand,  insists  that  the  tithes  are 
not  upon  any  construction  included  in  the  contract;  or, 
if  they  are,  that  they  are  improperly  so  included. 

The  purchaser,  immediately  after  the  agreement,  and 
before  the  conveyance,  is  entitled  to  have  everything 
which  the  agreement,  strictly  interpreted,  gives  him. 
And  if  a  conveyance  be  executed  for  the  purpose  of 
giving  effect  to  and  executing  the  agreement,  and  that 
conveyance,  by  fraud,  accident,  or  mistake,  should  ^ve 
the  purchaser  less  than  the  agreement  entitied  him  to, 
I  have  no  doubt  that  he  may  effectually  call  upon  this 
Coiu*t  to  rectify  the  defective  conveyance,  and  give  him 
all  that  the  agreement  comprehended.  Again,  if  the 
writing  which  purports  to  be  the  agreement  of  the  par- 
ties is  so  expressed  as  to  give  the  purchaser  more  than 
the  actual  agreement  between  the  parties  would  entitie 
him  to,  it  is  perfectiy  clear  that  tiie  vendor  may  shew 
what  the  real  agreement  was,  by  way  of  defence  to  a 
bill  by  the  purchaser  seeking  the  specific  performance  of 
tiie  subject  of  the  inaccurately-expressed  writing:  Mar^ 
guts  Taumshendy,  Stangroom  (a),  Clowes  v.  Higgimon  (i).  Eyidence  on 
It  must  be  admitted  tiiat  the  Defendant  who  sets  up  such  ^1^^^  decree^^ 
a  defence  undertakes  a  task  of  diflEiculty ;  but  that  dif-  ti»e«pecmcper- 

•^  '  formanoe  of  an 

ficulty  is  diminished  where  the  meaning  of  the  writing  alleged  agree- 
is  itself  in  any  respect  doubtfid;  and  it  is  still  further  to^ma^ia^ 

(a)  6  Vet.  328.  (6)  1  V.  &  B.  524. 
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Juiffmtmi» 

(ion  of  a  writiiig 
which  wu  of 
donbtftil  ineui. 
i]i{,  where  a 
coDTejanoe,  ac- 
oordiogto  a  dif- 
lerait  coDftnic- 
tion,  had  been 
execated  bjthe 
Tcndor,  and  ac« 
oeptedhjthe 
pmehaaer. 


diminiiJied  where,  as  in  this  case,  a  oonveyaiioe  has  been 
executed,  for  the  purpose  of  completing  the  agreement, 
and  that  conveyance  not  only  accords  with  the  construo- 
tion  of  the  agreement  for  which  the  vendor  contends, 
but  has  been  accepted  by  the  purchaser.  Indeed,  where 
the  original  agreement  is  of  doubtful  construction,  and 
the  conveyance  is  definite  and  unequivocal,  it  is  not 
easy  to  avoid  the  conclusion  that  the  conveyance  may 
be  the  best  evidence  of  the  actual  agreement  between 
the  parties. 

[After  going  through  the  evidence,  his  Honor  con- 
cluded that  the  Plaintiff  had  not  proved  the  alleged  con- 
tract \o  purchase  the  tithes  with  the  land,  and  dismissed 
the  bill,  without  costs.] 


1844. 
January  20lil. 

IniertH, 


It  appeared  that  the  337/.  2«.  paid  into  Court  was 
not  laid  out  in  stock  as  directed.  The  Plaintiff  con- 
tended that  the  decree  ought  to  provide  that  the  sum  in 
Court  should  be  taken  by  the  Defendant  in  full  pay- 
ment of  the  purchase-money.  The  Defendant  contended 
that  the  bill  should  be  simply  dismissed;  and  that  he,  as 
vendor,  should  be  left  at  liberty  to  enforce  payment  of 
the  remaining  purchase-money  and  interest. 


Mr.  Kenjfon  Parker  and  Mr.  Olasie,  for  the  Flain^ 
tiff;  Mr«  Teed,  and  Mr.  Faber,  for  the  Defimdant. 


January  2Srd.  VICE-CHANCELLOR  :'— 
Judgment.  At  the  time  of  the  argument  I  expressed  the  opinion 
that  I  had  complete  jurisdiction  over  the  Plaintiff,  (in 
the  circumstanoes  of  a  case  like  the  present),  to  make 
him  do  what  was  right  in  this  suit,  notwithstanding 
his  bill  was  dismissed;  and  on  reference  to  the  cases 
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which  are  collected  in  the  treatiBe  on  Vendors  and  Fnr-        1844. 
ehaflen  (u),  I  faa?e  no  doubt  but  that  opinion  was    humprbibs 
«wreot*  HoBNB. 

Hie  question  is,  what  I  ought  to  require  the  Plain- 
tiff to  do*  If  the  money  were  not  an  Court,  the  right  of 
the  vendor  to  interest  would  be  determined  by  the  con* 
ttact  for  sale  and  purchase.  Then  what  has  taken  plaoeF 
Hie  Court,  at  the  instance  of  the  Plaintiff,  admitting 
that  he  had  no  defence  at  law,  in  order  that  he  might 
assert  a  right  in  this  Court  which  has  turned  out  to  be 
unfounded,  has  restrained  the  Defendant  from  recovering 
his  purchase-money.  Common  justice,  and  the  prindples 
of  this  Court  in  accordance  with  it,  require  that  liie 
Court  should  indenmify  the  Defendant  against  the  con* 
sequences  of  the  act  of  the  Court  done  at  the  Plaintiff's 
instance:  Brown  v.  Newatt{b)y  and  Small  v.  Attwood{c). 
In  such  a  case,  imless  the  Defendant  by  some  act  or 
omission  has  prejudiced  his  right  he  must  be  placed  in 
the  same  situation  as  if  the  injunction  had  never  been 
granted 


In  order  to  shew  that  the  original  right  of  the  vendor 
to  interest  upon  his  purchase-money  was  altered,  the 
Plaintiff  has  relied  upon  a  supposed  rule  of  practice,  that, 
where  purchase-money  is  paid  into  Court,  in  a  suit  for 
specific  performance,  it  becomes,  without  more,  a  pay- 
ment to  the  vendor.  The  case  of  GeU  v.  Watson  {f) 
shews,  that,  if  the  vendor  had  applied  to  have  the  money 
bdd  out,  the  rise  or  fall  of  the  funds  would  have  been 
at  his  risk, — a  risk  which  I  think  in  such  circumstances 
he  was  not  obliged  to  incur :  Roberts  v.  Massey  (e). 


(a)  3  Sug.  v.  &  P.  126,  ed. 


10. 


(b)  2Myl.&Cr.658. 
(e)  3Y.&CoU.  105. 


(d)  2  Sim.  &  St.  402;  correct- 
ed 3  Sug.Ven.  126,  n.(«),  ed.  10. 

(e)  13  VeB.561. 
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Judgment, 


Then,  is  he  to  loee  his  interest?  This  is  not  the  case 
of  a  deposit  by  apnrchaser  whilst  the  vendor  is  making 
out  his  title,  but  a  ret^er  by  the  purchaser  whilst  he 
is  wrongfully  asserting  a  claim  which  ultimately  fidk. 
In  such  a  case  justice  requires  that  I  should  consider  the 
payment  into  Court  as  the  price  of  an  injunction,  and 
made  for  security  only;  and  that  I  should  place  the  De- 
fendant in  the  same  situation  he  would  be  in  by  pro- 
ceeding upon  the  judgment  I  must  either  do  this,  or 
order  the  money  out  to  the  Plaintiff,  and  dissolve  the 
injunction* 


The  case  of  Small  v.  Attwood  (a)  is  in  no  respects 
inconsistent  with  this  conclusion,  but  in  effect  supports 
it 


(a)  3Y.&ColL1360rM7. 


N. 
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1844. 


PHILIPS  V.  PHILIPS.  aidkfjL. 

I ATHANIEL  PHILIPS,  by  his  wiU,  dated  in  Thetesutor 
March,  1828,  disposed  of  the  residue  of  his  estate  as  SuseStaSc  to* 
follows: — "  I  give  and  bequeath  all  my  personal  estate  J^^^' S^" 
whatsoever,  not  hereinbefore  specifically  disposed  of,  unto  "^^^  ^«  »*">« 

^  Ainoiurst  too 

John  Burton HiiHpSy  Nathaniel  Phihps,  Robert PhiKpSj  and  Beveral  pereonB 
Mark  PhUips,  their  heirs  and  assigns,  upon  trust,  with  all  rrediton^at*the 
convenient  speed  after  my  decease,  to  convert  the  same  ^^^^  ^^ 
into  money,  or  such  part  thereof  as  shall  not  consist  of  conTeyanoe  for 
money;  and  I  declare  and  direct  that  the  Baid  John  Bur-  their  execators 
tan  Phaips,  Nathaniel  Philips,  Robert  Philips,  and  Mark  to«rtu«A  pl"" 
PhUws,  their  executors  and  administrators,  shall  stand  meptandpro- 

TuioQ  to  be 

possessed  and  interested  of  and  in  the  monies  which  shall  made  to  and 

amongst  such 
penona  respectiTely,  their  reapectiTe  ezecntora  or  administrators,  rateably  and  in  propor- 
tion to  the  qaantnm  or  amount  of  the  original  debt  or  debts  due  from  him  to  such  person 
or  persons  respectively:  and  if  any  person  or  persons  claiming  nnder  such  beqnest  should 
not  give  notice  of  such  claim  to  the  trustees  wiUiin  two  years  of  the  testator's  decease,  such 
share  or  shares  of  the  residue  to  go  to  certain  residuary  legatees: — Held,  that  the  residue 
was  to  be  divided  into  parts  corresponding  in  number  and  proportion  with  the  original 
debts. 

That  the  shares  attributed  to  the  debts  of  creditors  who  died  in  the  lifetime  of  the  testa* 
tor  did  not  lapse  by  their  death. 

That  the  snrrinng  partners  were  the  persons  to  receive  and  give  receipts  for  the  share  of 
the  residue  attributed  to  a  joint  debt,  and  that  it  was  not  necessary,  before  carrying  over  the 
shares  in  this  suit,  to  inquire  into  the  state  of  the  accounts  as  between  the  surviving  and  the 
representatives  of  the  deceased  partners. 

Hiat  a  claim  made  by  the  representatives  of  a  partner  beneficially  interested  in  a  joint 
debt  was  a  sufficient  daim,  although  such  partner  was  not  the  last  survivor  of  the  partners 
in  the  firm  to  which  the  debt  was  owing. 

That  the  share  of  the  residue  attributed  to  a  debt,  in  respect  of  which  no  daim  was  made, 
belonged  to  the  residuary  legatees. 

That  the  amount  of  the  residue,  whether  as  exceeding  or  falling  short  of  the  amount  of 
the  unpaid  debts,  did  not  afiect  the  construction  of  the  wiU. 

StmbUf  that  the  trust  must  be  considered  as  proceeding  upon  a  mixed  prindple  of 
bounty  and  obligation ;  and  that  the  will  must  be  reaid  as,  to  some  extent,  directing  payment 
of  debts. 

Quare,  as  to  the  construction  of  sudi  a  bequest,  if  the  debts  had  all  been  paid  in  fiill  be- 
fore the  date  of  the  wiU. 

VOL.  m.  U  H.  W. 
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SMememi, 


fliise  from  my  said  lenduarj  peraonal  eBtate,  upon  tnut, 
to  pay  and  divide  the  ultimate  readae  or  sorpliia  of  the 
said  troBt  moniea  unto  and  amongst  the  several  persons 
who  were  my  creditorB  at  the  time  I  made  and  executed 
a  conveyance  of  my  estate  and  effects  for  their  general 
benefit,  in  or  about  the  month  of  October,  1802,  their 
respective  executors  and  administrators,  such  payment 
and  provision  to  be  made  to  and  amongst  sudi  persons  re- 
spectively, their  respective  executors  or  administrators^ 
rateably  and  in  proportion  to  tiie  quantum  or  amount  of 
tiie  ori^nal  debt  or  debts  which  was  or  were,  at  the 
time  I  made  and  executed  such  conveyance  and  aaesgn- 
ment  as  aforesaid,  due  and  owing  fiom  me  to  such  per- 
son or  persons  respectively,  excepting  out  of  such  calcu- 
lation, payment,  and  dividon  the  debt  due  to  my  late 
brother  WUUam  Philips,  or  his  administrators.  Provided 
neverdieless,  and  I  do  hereby  declare  and  direct,  that,  if 
any  person  or  persons  claiming  to  be  entitied  to  any 
share  or  shares  of  the  said  residuary  trust  monies,  under 
and  by  virtue  of  this  my  will,  shall  not  cause  notice  in 
writing  of  such  claim  to  be  given  tothe  trustee  or  trustees 
for  the  time  being  of  this  my  will,  or  to  some  or  one  of 
such  trustees,  within  twoyearsnextafter  mydecease,  then 
and  in  such  case  my  will  is,  that  such  last-mentioned 
share  or  shares  of  the  said  residuary  trust  monies  shall 
go  to  and  be  in  trust  for  the  said  John  Burton  Philiptf 
Nathaniel  Philips,  Robert  PhU^s,  and  Mark  PhU^s,  in 
equal  shares  and  proportioncf,  their  respective  executors, 
adminigtrators,  and  assigns."  And  the  testator  declared, 
tiiat  the  acts  of  any  one  or  two  of  the  trustees  for  the 
time  being  should  be  as  valid  and  effectual  in  the  execu- 
tion of  the  trusts,  as  if  all  the  trustees  had  joined  or 
concurred  in  such  acts ;  and  he  recommended  his  trus- 
tees to  consult  certain  persons  therein  named,  in  any 
matter  in  which  their  advice  and  information  might  be 
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likely  to  prove  useful  or  material^  and  he  appointed  the 
aeid  trustees  executors  of  his  wilL 

The  testator  died  in  America,  in  October,  1836.  Bo- 
bert  and  Markf  two  of  the  executors,  proved  the  will; 
and  the  bill  was  filed  by  them  against  John  Burton  and 
Naihamel^  the  other  two  residuary  legatees,  for  the 
administration  of  the  estate  under  the  direction  of  the 
Court  At  the  hearing  in  May,  1838,  various  inquiries 
were  ordered ;  and  on  the  hearing  for  further  directions 
in  August,  1841,  and  on  a  further  hearing  in  December, 
1842,  other  inquiries  were  directed. 

Upon  the  several  reports  of  the  Master  the  following 
facts  appeared : — ^By  a  deed,  dated  the  31st  of  January, 
1801  (a),  made  between  the  testator  of  the  one  part,  and 
G.  W.  Thelliam,  C.  Marriott,  6.  I^il^s,  JV.  Cramond, 
James  PhS^s,  and  «7.  Hanson,  of  the  other  part,  recit- 
ing, that  the  testator  then  was  and  stood  justly  indebted 
to  sundry  creditors  in  divers  sums  of  money,  which,  by 
reason  of  losses  and  other  misfortunes,  he  could  not  fully 
pay,  and  that,  being  willing  to  pay  the  same  so  far  as  his 
stock  and  effects  would  extend,  he  proposed  and  agreed 
to  make  an  absolute  assignment  of  the  same  unto  and 
amongst  lus  said  creditors  as  thereinafter  mentioned, — 
and  the  testator,  to  the  end  aforesaid,  thereby  granted, 
bargained,  sold,  assigned,  and  transferred  imto  the  said 
parties  thereto  of  the  second  part,  all  the  goods,  stock  in 
trade,  debts,  monies,  and  effects  belonging  or  owing  to 
him,  the  testator,  upon  trust  to  sell  and  dispose  of  the 
same,  and  to  retain,  pay,  apply,  and  dispose,  as  weU  of 
the  monies  arising  from  such  sale  or  sales,  as  also  of  all 
the  said  thereby-assigned  debts,  when  and  as  the  same 


1844. 


Crediton* 
De^d. 


(a)  This  deed  the  Court  declared  to  be  that  referred  to  in  the  will, 
as  of  the  date  of  October,  1802. 

U2 
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shooldbebytliemgot  mindieodyed,  to  ind  among  aH 
die  creditors  of  the  Bud  testator  in  pnqportkm  to  their 
respectiye  debts,  so  fiir  as  die  same  should  extend,  de- 
dactingy  inthe  first  pkce,  the  neoessaiy  expenses  attend- 
ing the  execution  of  die  trost 


Dehu.  The  dd>t8  owing  bj  the  testator,  (excepting  that  to 

his  brother  WiOiam  PkO^),  and  die  persons  to  whom 
the  same  were  doe  at  the  time  of  the  execution  of  the 
forgoing  deed,  are  stated  in  the  fdlowing  table,  which 
shews,  also,  the  persons  to  whom  the  Master  found  that 
the  same  debts  were  respectivelj  doe  at  the  time  of 
making  his  report 


;2        Amommi  qf 
%   '       DebU. 


Date  qf  the  Deed. 


7b  wAoM  due,  or  ly 
tke  WUl. 


5. 


6. 


£     #.  d. 

11,893  15  6 

1076    1  4 

284  15  6 

26,517  19  5 

2839  17  9 

3311  13  4 

1334  12  0 


PkU^,Cramond,ifCo, 
ThwmaaPhiHpe  if  Co, 

Berekemeyer  if  Oa,  - 

{Tkellumm,  Brothen, 
i{Co.    ^        .        . 

Samuel  PkiUpe  Sf  Co 

Charlu  Wood  if  Co. 
Peter  Nairae  - 


rSir  Georye  PkU^  aikd 
)  SobenPkUipt  the  cider, 
)  as  the  sarrmng  putnen 
V.of  Tkomioo  PkU^if  Co. 

f  Sir  George  PkiUpe  and 
i  BoberlPkU^  the  elder, 
(aeaforenid. 


{Dredriek  Hmriek  Oir. 
dirkmi,  the  lawful  attor- 
nej  of  CeeiHa  Bereke^ 
meyer,  widow,  the  relict 
of  Bemkard  Pkiiipp 
Berckemej^er,  deceaaed. 


{  Notice  of  daim  gifen  bj 
N.ifG,Hibberi. 

i  The  Flaintiffaaiid  Defend- 
<  ants,  as  executors  of  Sa^ 
(mmei  PkU^^  deceased. 

{Sir  Oeorye  Philipe  and 
Robert  PhUipe  the  elder, 
and  Charlea  Wood  and 
Biehard  Wood,  as  snr- 
TiTing  partners. 

(  (No  notice  given,  or  daim 
\made,  nnd^  the  will). 
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Notices  of  claim  were  given  in  respect  of  the  first  six 
of  the  above  debts.  The  fourth  debt  (Thetttuan,  Bro^ 
thersy  If  Co.)  was  owing  to  a  firm  or  partnership  composed 
of  several  members^  all  of  whom  died  in  the  lifetime  of 
the  testator;  the  third  debt  was  owing  to  a  nominal 
partnership,  which,  in  fact,  consisted  of  a  single  indivi- 
dual, who  also  died  in  the  lifetime  of  the  testator;  and 
the  other  debts  were  owing  to  firms  or  partnerships,  some 
of  whose  members  were  dead  at  the  time  of  the  death 
of  the  testator,  and  some  of  whom  survived  him.  The 
claims  were  made  by  the  surviving  partners  of  the  cre- 
ditors, where  there  were  any  such  living,  and  by  the 
representatives  of  the  deceased  creditor  in  respect  of  the 
third  debt  It  appeared,  or  was  admitted,  that  some  di- 
vidends had  been  paid  in  the  testator's  lifetime  by  the 
trustees  appointed  by  the  deed  of  1801,  upon  the  debts 
in  respect  of  which  the  above  claims  were  made ;  but  it 
did  not  distinctly  appear  how  much  had  been  so  paid, 
nor  did  it  appear  that  such  dividends  had,  in  any  case, 
exceeded  six  shillings  in  the  pound  in  the  whole.  The 
Master  reported  that  the  usual  advertisements  as  to 
debts  had  been  published,  but  no  general  creditor  of  the 
testator  had  made  any  claim.  The  amount  of  the  resi- 
due was  found  to  be  about  13,000il 


1844. 


statement. 


The  cause  coming  on  for  further  directions, 
Mr.  Baupell  and  Mr.  RoU,  for  the  Plaintiffs. 
Mr.  BamiUy  and  Mr.  Bttskf  for  tiie  Defendants. 


Argument. 


Mr.  Russell,  Mr.  Koe^  Mr.  James  Parker,  Mr.  Wood, 
Mr.  Mylne,  and  Mr.  PhUips,  for  the  different  classes  of 
creditors,  not  parties  to  the  suit 


2M  CASES  DT  CHAXCERT. 


Xnt  pnoapu  ponm  mBDBBni  were, ' 
created  bj  die  w31  far  tiw  cre£tao  of  tiw 

mtiiedeedor  1801  w»  to  be  vegnded  m  Ife 
debte^aDdrnproraoBfir 


ihar  diat'lwfge  /iro  tatfp  ;  or,  whrthrr  tlie  InHt  was  to 
be  oonndaed  as  mere  bounty.  jRie  aigiuuenC  was  di- 
leeted  to  tiic  coBaeqaenceB  of  adopting  eMici  |aiiMi|fc; — 
finty  of  iiiiitim^'  tbe  trait  aa  ia  aoj  aeBae  m  letiial  of 
tbe  debtB»  whereby  tbe  crefitoiB  or  their  lepreaarfjUiiua 
coold  have  ri^ila  of  partacipBtioD  mdependendy  of  the 
ciediton  ■unriviug  tbe  testator,  or  eren  indqiendently 
of  tbe  trusts  of  the  will;  or,  seoondlj,  regaidmg  the 
trust  as  gmng  legades  to  the  pereons  indicated  bjrthe 
reference  to  die  deed  of  1801,  snigect,  in  each  ease, 
more  or  leas,  to  die  incidents  of  a  legacT-;  as  to  ]^ps^ 
where  the  legatees  or  any  of  them,  whether  joint  or 
serenl,  died  in  the  lifetime  of  the  testatcnr;  and  in  sodi 
cases  raising  die  question,  whether  die  gift  to  the  ere- 
ditOTB,  ^dieirexecatQriandadniinistnitc«8,''opeimtedas 
a  sabsdtatioa  of  die  personal  representatives,  so  as  to 
prerent  a  h^se  by  the  death  of  the  k^tee. 

The  cases  cited  were:  Coppin  y.  Coppm{a),  WSUam- 
$on  y«  Najflor  (i),  on  the  chanuster  of  the  dispodtion 
made  by  the  will;  and  Gittings  y.  M'Dermott  (e),  TU- 
wcUy.  Ariel {d),  Cattmv.  Ckaim{e\EjiightY.  Gauld(J), 
Evans  y.  Charle$  (g),  Sibley  y.  Cook  {h),  Sibihorp  y. 
Moxom  (t),  Loihbrooh  v.  Cock  (A),  on  die  point  of  sabeti- 
tution  of  the  representatives  of  the  creditors  for  the 
creditors  diemselyes,  and  on  the  oonstnicdon  of  die 


(a)  2  P.  WDM.  291.  {/)  2  Myl.  &  K.  295. 

(6)  8  Y.  &  Coll.  20S.  Q)  1  Angtr.  128. 

(c)  2  Myl.  &  K.  69.  {h)  3  Atk.  572. 

{d)  3  Madd.403.  (t)  Id.  580. 

(0)  2  Bear.  67.  [k)  2  Mer.  70. 
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trustB  of  the  will,  whether  regarded  as  the  fulfilment  of 
an  obligation,  or  as  pure  bounty. 

It  was  urged,  on  the  part  of  the  Plaintiffs  and  De- 
fendants, that  the  case  was  distinguished  from  that  of 
WtOianuon  y.  Naylor  by  the  absence  of  the  direction  to 
apply  the  fund  ''  to  the  immediate  payment  and  discharge 
of  all"  the  testator's  lawftd  debts,  which  appeared  in 
that  case.  And,  as  authorities  shewing  that  the  cause 
was  ripe  for  the  distribution  of  the  fund,  to  the  exclusion 
of  all  creditors  who  had  not  properly  claimed  under  the 
wiU,  whether  they  had  received  notice  or  not,  Tollner 
y.  Marriott  (a),  Hawkes  y.  Baldwin  (ft).  Burgess  y.  Bjob- 
in$on(c)y  Chauncy  y.  Graydon  {d)  were  refeired  ta 


1844. 


JLf^UMttti* 


VlCfi-CHANCELLOR : 

I  haye  no  doubt  as  to  the  decision  to  which  I  ought 
to  come,  except  upon  one  point.  I  assume,  at  present, 
that  all  the  persons  who  were  creditors  at  the  time  of 
executing  the  deed  of  1801  are  ascertained  persons ;  that 
Neiracy  of  whom  nothing  more  is  now  known,  was  one 
of  those  persons,  and  that  he  must  be  excluded  from  any 
benefit  under  the  wilL  The  debts  (including  that  of 
Neirac)  were  seven.  The  proper  mode  of  administra- 
tion is,  to  divide  the  residue  into  seven  parts  correspond- 
ing with  those  debts.  The  share  appropriated,  in  this 
division,  in  respect  of  the  debt  of  Neirac,  will  belong  to 
the  residuary  legatees,  for  I  see  no  ground  for  making 
any  further  inquiry  with  regard  to  that  debt. 

Confining  the  question  then  to  the  six  other  debts, 
you  have  next  to  consider  the  language  of  the  testator^ 


Judgmini. 


(a)  4  Sim.  19. 
{b)  9  Sim.  355. 


(c)  3  Mer.  7. 

(d)  2  Atk.  616. 


288 


CASES  IK  CHAKCERT. 


1844. 


where  he  bojb  that  the  lendue  is  to  be  firided  amcmg 
the  several  persons  who  were  his  creditarB  at  the  time 
he  executed  the  deed  referred  to»  ^  thdr  reqiectiTe  ex- 
ecatorsaad  administrators.**    These  words  certainly  give 
room  for  die  argument  that  you  cannot  have,  strictly 
speaking,  the  respectiTC  executors  and  administrators 
of  several  persons  who  were  j<»nt  creditors ;  but  it  is 
clear  that  in  that  deed  the  testator  had  provided  finr  the 
payment  of  each  debt  to  the  person  or  persons,  as  the 
case  might  be,  to  whom  llie  same  was  due;  and,  in  order 
to  make  his  meaning  plain,  the  testator  goes  on  to  direct, 
that  the  payment  under  his  will  is  to  be  made  accor£ng 
to  the  quantum  or  amount  of  the  original  debt  or  debts 
which  was  or  were,  at  the  time  of  the  assignment,  due 
and  owing  from  him  to  such  creditors  respectively,  put- 
ting it  beyond  a  doubt  that  he  attributes  a  debt  to  one 
person,  where  a  single  person  was  creditor,  or,  to  more 
persons  than  one,  where  there  were  joint  creditors.     I 
have  no  doubt  that  is  the  true  construction  of  the  will, 
and  it  appears  to  me  to  be  dedsive  with  regard  to  the 
claims  of  those  firms  any  of  the  members  of  which  are 
now  living.     It  excludes  the  necessity  of  any  inquiry, 
and  I  certainly  think  no  inquiry  is  necessary  with  re- 
gard to  the  state  of  the  dependencies  between  the  con- 
tinuing members  of  a  firm  and  the  executors  of  deceased 
members  of  that  firm.     The  testator  was  debtor  to 
several  individuals  jointly,  owing  one  debt  to  the  mem- 
bers of  a  firm :  being  so  indebted  to  them  he  has  given 
them  a  sum  of  money,  which,  whether  a  debt  or  a  bounty, 
was  clearly  given  to  them  jointly.     Some  of  the  joint 
creditors  have  died.     The  representatives  of  deceased 
partners  may  be  entitled  to  an  account  from  the  sur- 
vivors ;  but,  according  to  the  practice  of  the  Court,  it  is 
enough  to  make  the  survivors,  as  the  persons  primft 
facie  entitled,  parties  to  suits  relating  to  the  joint  estate, 
without  making  parties  in  a  cause  the  representatives  of 
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all  the  deceased  partners.  The  case  of  partners  retiring^ 
bat  being  still  alive,  is  different,  for  that  may  only  sever 
the  interest  in  the  partnership  in  respect  of  future  trans- 
actions ;  in  respect  of  previous  transactions  they  may  re- 
main partners  as  before.  In  the  case  of  death  of  a  part- 
ner,  the  persons  competent  to  give  receipts  in  respect  of 
joint  debts,  are,  no  doubt,  the  surviving  members  of  the 
firm. 

The  cbdms  in  respect  of  the  debts  in  those  cases 
where  the  creditors  to  whom  they  were  owing,  whether 
joint  or  sole,  had  all  died  before  the  testator,  lead  to 
considerations  of  much  difficulty.  On  this  point  I  shall 
at  present  say  no  more  than  that  it  is,  at  least,  very  im- 
probable that  the  testator  should  have  intended  to  makei 
the  benefit  to  his  individual  creditors  contingent  upon 
their  severally  outliving  himself;  or  that  he  intended 
joint  creditors,  from  having  the  chance  of  more  lives,  to 
be  in  a  better  position  than  sole  creditors. 
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Vice-chancellor: — 

At  the  conclusion  of  the  argument,  I  decided  that  janMmy2^ik. 
the  residue  must  be  divided  into  as  many  parts  as  there 
were  debts,  attributing  to  each  debt  a  share  of  the  re- 
sidue proportioned  to  the  amount  of  the  original  debt; 
that  Neircu?8  share  would  go  to  the  residuary  legatees, 
the  parties  in  the  cause;  that,  whether  the  residue 
given  to  the  creditors  was  to  be  considered  a  legacy  in- 
dependent of  the  original  debt,  or  payment  of  that  debt, 
the  surviving  members  of  a  firm  who  were  originally 
creditors  were  entitled  to  the  shares  of  the  residue  to 
be  attributed  to  those  debts  respectively ;  and  I  reserved 
my  judgment  only  upon  those  cases  in  which  the  debt 
was  ori^nally  due  to  persons,  all  of  whom  had  died  in 
the  testator's  lifetime. 
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JudgmeiU, 
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No  daim  was  made  by  the  other  creditors  to  the  share 
of  the  residue  to  be  attributed  to  Neirac^s  debt;  and  the 
only  point  submitted  to  me  in  respect  to  that  debt  was, 
whether  further  inquiry  was  necessary  as  to  Nebrac,  or 
those  who  might  claim  under  him,  and  I  was  of  opinion 
that  no  inquiry  need  be  gone  into.  No  persons  have 
claimed  to  be  general  creditors  of  the  testator.  The 
case  is,  therefore,  reduced  entirely  to  the  question  as  to 
the  remaining  creditors  under  the  deed. 


If  this  case  had  come  before  me  without  any  other 
guide  than  the  decision  in  Cappin  v.  Coppm(a)^  I  might 
possibly  have  concluded  that  the  intention  of  the  testa- 
tor to  give  a  limited  interest  only,  in  his  estate,  to  cre- 
ditors whose  debts  were  barred  by  the  Statute  of  Limit- 
ations, and  the  gift  of  that  interest  in  the  firm  of  a 
share  of  unascertained  residue,  required  me  to  decide  the 
present  question  in  accordance  with  that  case.  But^ 
looking  to  the  points  of  resemblance  between  the  present 
case  and  Williamson  v.  Naylor  (ft),  and  the  high  author- 
ity of  that  case, — which  was  decided  at  the  hearing  by 
the  Lord  Chancellor,  and  approved  of  by  Mr.  Baron 
Alderson,  upon  further  directions, — ^I  could  not  form 
my  judgment  upon  the  case  now  before  me  without  a 
careful  comparison  of  the  points  in  question  with  those 
which  occurred  in  Williamson  v.  Naylor. 

In  that  case,  as  in  this,  the  debts  were  barred  by  the 
Statute  of  Limitations  at  the  time  the  will  was  made. 
In  both  cases  the  will  was  made  before  the  passing  of 
Lord  Tenterden^s  act,  and,  therefore,  before  the  question 
had  arisen,  whether,  in  the  case  of  a  debt  barred  by  the 
Statute  of  Limitations,  the  remedy  only,  or  the  right  as 
well  as  the  remedy,  was  lost  to  the  creditor.    In  that 


(a)  2  P.  Wmt.  296. 


(5)  S  Y.  &  Coll.  208. 
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taae  a  portion,— one-fifth  of  the  residuary  estate, — ^in 
this,  the  whole  residuary  estate,  is  given  to  specified  cre- 
ditors, without  reference  to  the  question,  whether  the 
estate  so  given  shall  be  more  or  leas  than  the  amount  of 
the  debt.  To  that  case,  as  to  this,  the  observation,  if 
well-founded,  would  have  applied,  that,  if  the  effect  of  the 
will  was  to  revive  the  old  debts,  by  removing  the  bar 
which  the  statute  interposed,  that  might  enable  the  cre- 
ditors, in  direct  opposition  to  the  trusts  of  the  will,  to 
claim  that  part  of  the  residue  which  the  testator  had,  in 
terms,  excluded  from  the  claims  of  creditors,  and  ^ven 
to  others.  In  other  words,  the  creditors,  if  their  debts 
were  revived,  might  possibly  daim  payment  of  their 
debts  paramount  to  the  trusts  of  the  wilL  In  both  cases 
the  direction  is  to  pay  and  divide  a  spedfied  fund  (which, 
in  one  case  absolutely,  and  in  the  other  conditionally, 
withdrew  part  of  the  estate  of  the  testator  from  the 
claims  of  the  creditors)  between  such  creditors  in  pro- 
portion to  the  amount  of  their  debts.  In  both  cases  the 
question  arose,  whether  the  interest  of  a  creditor  who 
died  in  the  testator's  lifetime  would  lapse.  In  botii 
cases  the  original  debt  is  acknowledged.  In  HllHamsan 
V.  Nayhr  Lord  Lyndhurst  bajSj  **  The  debts  were  sub- 
nsting  debts  at  the  time  when  the  will  was  made,  and 
when  the  testator  directed  this  portion  of  his  residuary 
estate 'to  be  divided  amongst  his  creditors  in  proportion 
to  the  amoimt  of  their  original  debts."  He  then  adds, 
**  I  cannot  consider  this  as  a  mere  voluntary  bounty  on 
the  part  of  the  testator,  but  I  must  consider  that  the 
testator  meant  this  money  to  be  applied  in  satisfaction 
of  an  obligation, — ^in  reduction  of  those  debts  which, 
although  they  could  not  be  enforced  against  him  at  law, 
were  nevertheless  subsisting  debts."  He  then  observes, 
that  in  Cappin  v.  Coppin  the  debt  was  extinguished  by 
composition  and  release ;  whereas,  in  the  case  before  him, 
there  was  no  release  or  extinguishment  of  the  debts. 


1844. 


292 


CASES  IN  CHANCERY. 


1844. 


Jmdgmeni, 


nor  any  obstacle  to  the  recoveiy  of  them  except  the  bar 
to  the  remedy  raised  by  the  statate,  which  bar  the  tes- 
tator had  removed.  Now^  if  the  observations  of  the 
Lord  Chancellor  which  I  have  quoted  from  the  judge- 
ment in  Williamson  v.  Naylor  as  to  the  debts  being  still 
subsisting  apply  to  this  cause,  the  resemblance  between 
the  two  cases  is  so  dose,  that  an  attempt  to  distinguish 
them  could  only  be  expkdned  by  a  desire  on  my  part 
to  escape  from  the  authority  of  that  decinon,  which  I 
certainly  do  not  express  or  intimate.  The  question  then 
is,  do  these  observations  apply  to  the  present  case  ? 


The  legal  way  of  stating  this  question  is,  whether  tins 
will,  properly  construed,  acknowledges  the  existence  of 
the  debts  referred  to  (in  whole  or  in  part)  at  the  time 
the  will  was  made.  The  question  is,  not  whether  that 
acknowledgment  is,  in  this  case,  as  plain  and  explicit  as 
it  was  in  WttUamson  v.  Naylor,  but  whether  the  will 
does  or  does  not  contain  such  an  acknowledgment.  In 
considering  this,  I  am  of  opinion,  that  tiie  circumstance 
tiiat  the  gift  is  of  a  residue,  which  might  be  more  or 
less  than  the  amount  of  the  unpaid  debts,  ought  not  to 
have  any  influence  on  the  point  If  the  testator,  calcu- 
lating his  residue  at  the  time  of  making  his  will,  knew 
what  his  property  was  at  the  time  of  his  death,  he  knew 
(as  the  fact  was)  that  his  residue  was  less  than  the 
amount  of  the  debts  as  they  stood  at  the  date  of  the  will. 
If  he  supposed  the  residue  could  or  might  exceed  the 
amount  of  the  debts,  and  still  intended  the  will  to  ope- 
rate,  he  may  have  considered  the  excess  equivalent  only 
to  the  loss  of  interest  and  the  inconvenience  and  delay 
which  his  creditors  had  sustained.  The  case  of  WHUam^ 
ton  V.  Naylor  and  this  case  are  not  distinguishable  in 
this  particular. 


Then,  with  respect  to  the  rest  of  the  case, — the  testator 


CASES  IN  CHANCERY. 


298 


acknowledgee  the  existence  of  the  original  debts:  he 
does  not  suggest  (nor  is  it  suggested  as  a  fact)  that  the 
debts  had  been  extinguished  at  the  date  of  the  will ;  and 
in  this  case,  as  in  Williamson  v.  NayloTy  he  directs  his 
trustees  to  pay  and  divide  an  indefinite  residue  amongst 
the  creditors  rateably,  and  in  proportion  to  the  amount 
of  their  original  debts.  This  alone  I  should  have  thought 
suffident.  But,  to  remove  all  doubt  upon  the  construc- 
tion, he  excepts  out  of  the  debts  to  which  the  previous 
direction  applies  a  debt  owing — (this  is  the  effect  of 
the  exception) — a  debt  due  to  the  administrators  of  his 
late  brother  William ;  an  exception  which  was  useless, 
imless  a  debt  owing  to  a  deceased  creditor  was  within 
the  directing  dause.  The  exception  shewing  (to  use  the 
expression  of  Mr.  Baron  Alderson  in  Williamson  v.  Nay^ 
lor)  that  'Mebts  and  not  persons  were  in  the  contem- 
plation of  the  testator."  But  it  is  not,  I  think,  neces-> 
sarjr  to  rely  upon  any  inference  which  may  be  derived 
from  this  exception.  In  coming  to  the  conclusion  that 
the  representatives  of  the  creditors  who  died  in  the  tes- 
tator's lifetime  are  entitied  to  clidm,  I  consider  that  I  fol- 
low the  case  of  Williamson  v.  Naylor,  that  I  am  giving 
effect  to  the  trusts  of  the  will,  and  that  I  am  doing 
that  which  the  conscience  of  the  testator  led  him  to  do, — 
discharging  pro  tanto  his  obligations  to  his  creditors,  not- 
withstanding the  bar  of  the  statute.  If  that  were  his  in- 
tention, which,  on  the  face  of  the  will,  and  on  the  au- 
thority ot  Williamson  v.  Naylor,  I  will  assume,  I  cannot 
suppose  that  the  testator  contemplated  depriving  of  the 
benefit  given  by  the  will  those  creditors  who  might 
happen  to  die  between  the  date  of  his  will  and  his 
death. 


1844. 


It  was  said,  however,  at  the  conclusion  of  the  argu- 
ment, that  since  the  date  of  the  will  the  debts,  in  point 
of  fact,  had  been  fully  paid  and  satisfied.     This  pointis 
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not  soggested  on  the  pleadings,  nor  is  any  saoh  &ot 
regularly  before  me.  If  any  circumstance  of  this  kind 
exists  which  the  parties  think  material,  I  will  not  allow 
the  order  to  be  drawn  up  until  they  have  had  an  oppor- 
tunity of  presenting  a  petition  with  reference  to  it. 


Pciiiion,  Two  petitions  were  presented  by  the  Plaintiffs:  one 

of  such  petitions  stated  that  the  last  survivor  of  the 
partners  in  the  house  of  TheHtuon,  Brothers,  jr  Cb.  (the 
creditors  in  respect  of  the  fourth  debt  in  the  above  list) 
was  William  Mitchell,  who  died  in  1834 ;  and  that  no 
notice  of  daim  under  the  will  in  respect  of  such  debt 
had  been  given  by  any  person  except  by  H.  and  Gm 
Hibbert,  the  representatives  of  George  Woodford  Tliellu" 
son,  another  of  the  partners  of  the  said  firm,  who  died 
in  1811.  The  same  petition  stated  that  the  sums  of 
1076/.  U.  Ad.,  2839/.  17^.  dd.,  and  part  (viz.  214U  13t. 
4c/.)  of  the  sum  of  3311/.  13«.  4d,  being  the  second, 
fiflh,  and  sixth  of  the  said  debts,  had  accrued  due  in 
respect  of  joint  adventures  by  the  testator  and  another, 
and  had  been  paid  in  full  to  the  respective  creditors, 
partly  by  dividends  under  the  trust  deed,  in  the  years 
1 805  and  1809,  and  the  remainder  in  or  shortly  afler 
the  year  1809.  And  the  petition  prayed  that  the  shares 
of  the  residue  apportioned  to  the  said  second,  fourth,  and 
fifUi  debts,  and  part  of  the  sixth,  might  be  transferred 
to  the  residuary  legatees  for  their  own  benefit 


Second 
PeHtUm. 


The  other  petition  was  presented  by  the  Plaintiffi, 
in  their  capacities  as  executors  of  some  of  the  creditors 
under  the  deed;  it  set  forth  the  duires  of  the  several 
partners  in  the  firms  of  Philips,  Cramond,  4r  Co.,  TTumuu 
PhOgfs  ^  Co.,  and  Charles  Wood  ^  Co.,  (the  creditors 
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in  respect  of  the  said  first,  second^  and  fifth  debts)^  and 
stated  the  death  of  Robert  Phil^s  the  elder,  since  the 
Master's  report,  finding  him  to  be  one  of  the  parties  to 
whom  such  debts  were  then  due:  that  the  Plaintifis  had 
become  the  personal  representatives  of  B4fbert  PhiUps 
the  elder,  and  of  others  of  the  said  deceased  creditors; 
and  the  petition  prayed,  that  the  Plaintiff  in  their  char 
ractersasrepresenlang  such  creditors,  might  be  allowed  to 
come  in  and  be  bound  by  the  proceedings  in  the  cause ; 
and  that,  if  the  share  of  the  residue  attributed  to  the 
first  debt  {PhU^Sy  Cramand,  jr  Co.)  should  be  paid  to 
Sir  George  Philips,  the  now  sole  surviving  partner,  he 
might  be  declared  a  trustee  for  the  petitioners  as  to  the 
shares  thereof  of  the  deceased  partners  in  that  firm  whom 
the  petitioners  represented;  and  that,  if  the  shareof  the 
residue  attributed  to  the  second  debt  {ITunnas  PkHg^s 
jr  Co*)  should  be  paid  to  the  said  Sir  George  Pkilqn,  as 
the  now  sole  surviving  partner,  he  might  also  be  de- 
clared a  trustee  for  the  petitioners  as  to  the  shares  thereof 
of  the  deceased  partners  represented  by  the  petitioners; 
and  that,  if  the  share  of  the  residue  attributed  to  the 
rixth  debt  {Charles  Wood  if  Co.)  should  be  paid  to  the 
said  now  surviving  partners,  they  might  be  declared 
trustees  thereof  for  the  petitioners,  as  to  the  shares  of 
the  deceased  partners  represented  by  such  petitioners. 


1844. 


Second 
PeiitUm. 


Both  of  the  petitions  were  set  down  to  be  heard  with 
the  cause  for  further  directions. 


Mr.  Roupett  and  Mr.  RoU,  for  the  Plaintafis,  and  Mr. 
RamUly  and  Mr.  JSimA,  for  the  Defendants,  in  support 
of  the  first  petition,  argued,  first,  that  the  claim  made 
by  the  representatives  of  a  partner  in  the  house  of  Their 
luson,  BroAerSf  If  Co.,  who  neither  survived  the  testator, 


Argumtnt. 
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nor  was  the  last  Burviyor  of  the  partners  in  the  firm^  was 
not  a  sufficient  clum  to  entitle  the  creditors  in  respect  of 
the  fourth  debt  to  the  benefit  of  the  residuary  bequest. 
If  a  claim  by  a  party  not  entitled  to  payment  would 
suffice,  any  stranger  might  have  made  a  sufficient  daim. 
Secondly,  that  the  second  and  fifth  debts,  and  part  of  the 
sixth,  having  been  paid  in  full,  the  creditors,  in  respect 
of  such  paid  debts,  had  no  interest  in  the  residuary  gift : 
that,  assuming  the  will  to  be  bounty,  and  not  payment 
of  debt,  yet  it  must  be  taken  to  be  bounty  to  the  re- 
presentatives of  persons  to  whom  debts  of  some  amount 
were  owing;  the  extent  of  the  bounty  must  be  measured 
by  the  extent  of  the  debt,  and  where  the  debt  was  satis- 
fied, the  bounty  did  not  attach.  The  character  of  un- 
satisfied creditor  was  part  of  the  description  of  the  per- 
son who  was  to  take  the  legacy;  although  the  testator 
had  regulated  the  amount  of  the  legacy  to  the  persons 
sustaining  that  character  according  to  the  amount  of 
their  original  debts,  and  not  according  to  the  amount  of 
their  present  unsatisfied  claims. 


Mr.  Russell  and  Mr.  James  Parker,  for  the  representar 
fives  of  TheUusouy  Brothers^  jr  Cb.,  insisted  that  the 
claim  by  a  party  beneficially  interested  in  the  debt  in 
respect  of  which  it  was  made  was  a  sufficient  claim 
under  the  words  of  the  will,  notwithstanding  the  claim- 
ants did  not  represent  the  last  surviving  partner  of  the 
joint  creditors. 


Mr.  Kocy  Mr.  Woodt  and  Mr.  Philips,  for  Sir  George 
PhUxps  and  others,  claiming  the  whole  or  part  of  the  first, 
second,  fifth,  and  sixth  debts,  contended,  that,  as  the  tes- 
tator had  measured  his  bounty  by  the  original  debts, 
without  reference  to  the  sums  which  the  creditors  had 
severally  received,  there  was  no  ground  to  infer  that  the 
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fact  of  20s,  in  the  pound  having  been  paid  to  any  cre- 
ditor,  was  to  exclude  his  claim  to  participate  in  the  resi- 
due :  the  testator  might  still  have  considered  the  delay  in 
payment  and  the  loss  of  interest  as  entitling  the  creditors 
to  his  consideration:  the  payment  was,  in  fact,  made 
long  t>efore  the  date  of  the  will,  and  there  was  no  reason 
to  suppose  that  the  testator  was  ignorant  of  it.  He 
had,  therefore,  deliberately  included  the  satisfied  cre- 
ditors amongst  the  objects  of  his  bounty. 


1844. 


Arffument. 


Mr.  JUyhe,  for  the  representatives  of  the  deceased 
partners,  who  were  joint  creditors,  supported  the  second 
petition. 


Vice-chancellor  : — 

After  the  decision  upon  the  questions  which  were 
raised  on  the  former  argument  of  this  case,  I  allowed  the 
further  directions  to  stand  over,  with  liberty  to  present 
a  petition  for  the  purpose  of  nosing  another  point  not 
then  before  me,  founded  upon  the  suggestion  that  some 
of  the  debts  had  been  ultimately  paid  in  full,  at  a  time 
not  mentioned,  but  which  I  understood  to  have  been 
nnce  the  date  of  the  will.  It  appeared,  also,  that  a  point 
was  intended  to  be  made,  and  not,  as  I  had  supposed, 
conceded, — ^that  the  claim  in  respect  of  TkellusarCs  debt 
could  not  be  sustained,  attending  to  the  fact  that  the 
only  claim  made  to  that  debt  within  the  two  years  given 
by  the  will  was  not  made  by  the  personal  representative 
of  the  last  survivor  of  the  partners  in  Thelluson^s  firm, 
but  by  the  personal  representative  of  a  partner  who 
died,  leaving  otiier  members  of  the  firm  surviving  him ; 
and  I  therefore  reserved  the  consideration  of  that  point 
also. 

VOL.  IIL  X  H.  w. 


May  23rd. 
Judgment, 
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A  petition  haB  sinoe  been  presented  by  the  Plaintifis, 
stating,  that  20«.  in  the  pound  had  been  pud  upon  some 
of  the  debts,  not»  however,  (as  I  had  understood), 
since,  but  before  the  date  of  the  will,  and  praying  that 
the  residuary  legatees  might  have  the  benefit  of  the 
sums  to  be  attributed  under  the  will  to  the  particular 
debts  so  alleged  to  have  been  paid ;  not  seeking  to  affect 
my  judgment  as  to  the  other  debts  on  that  account. 
This  illustrates  the  inconvenience  of  permitting  a  case 
to  be  brought  forward  piecemeal.     Had  I  understood 
that  the  debts  to  which  I  now  refer  had  been  paid  in 
iuU  at  the  date  of  the  will,  I  certainly  should  have  given 
no  opinion  upon  the  construction  of  the  will  until  the 
whole  case  was  before  me.     The  payment  of  any  debt 
after  the  date  of  the  will  could  have  no  effect  upon  its 
construction ;  but  it  might  be  otherwise  of  a  debt  paid 
before.     If  all  the  debts  due  in  1801  had  been  paid  at 
the  date  of  the  will,  Coppin  v.  Coppin,  and  not  WiUiam- 
son  V.  Naylorj  would  have  been  the  authority  I  should^ 
A^date^f'^'  P'^^^^y*  ^^^^  relied  upon ;  and,  although  the  circum- 
wUl.  stance  that  some  and  not  all  the  debts  were  paid  at  the 

date  of  the  will  may  not  be  of  equal  force,  it  is  impossi- 
ble to  deny  that  the  construction  of  the  will  might  be 
affected  by  that  circumstance.  Now,  the  Plaintiffs,  by 
the  course  they  have  taken,  place  the  Court  in  consider- 
able difficulty.  I  have  been  allowed  to  decide  the  case 
as  to  all  the  debts,  except  those  now  alleged  to  have 
been  paid,  upon  the  assumption  that  I  had  before  me  all 
the  material  facts.  The  Plaintiffs,  indeed,  by  this  very 
petition,  admit  that  my  decision  as  to  debts  not  paid  at 
the  date  of  the  will  is  right,  whether  the  creditors  sur- 
vived the  testator  or  not.  They  admit  that  the  will  in 
this  cause  is  to  be  read,  to  some  extent,  at  least,  as 
directing  payment  of  debts,  and  not  as  giving  legacies 
If  erediton  who  merely.    For,  if  the  will  is  to  be  read  as  giving  legacies, 


Difforent  oon- 
itmction  of  a 
bequest  to  per- 
lons  who  had 
been  creditors, 
but  had  been 
paid  in  full, 
where  the  pay- 
ment had  be^ 
made  before, 


CASES  IN  CHANCERY.  299 

it  is  difficult  to  underatand  how  the  creditors  who  died        1844. 
in  the  lifetime  of  the  testator  can  avoid  the  consequence 
of  a  lapse;  andif  the  will  is  to  be  read  as  directing  pay- 
ment of  debts,  it  is  at  least  doubtful,  whether  I  must 
not  read  it  as  excepting  those  persons  (if  any)  who,     •^"^"•*»'- 
having  been  creditors  in  1801,  had  ceased  to  be  so  at  aSts^^^fiS^ 
the  date  of  the  wilL    In  that  case  the  residue  would  go  ^^F^  ^?,,^^ 

^     of  the  will, 

to  uie  other  persons  who  were  creditors  in  1801,  and  were  on  that 
whose  debts  were  not  alleged  to  have  been  satisfied,  and  ^doA,  tibe 
which  persons  do  not  make  any  such  case  against  the  ^^SSe^oACT- 
creditors  now  said  to  have  been  paid  as  is  made  by  the  wise  attnbu- 
Plaintifli ;  on  the  contrary,  they,  by  their  counsel,  have  debts  would  go 
admitted  the  concurrent  claims  of  the  creditors  so  alleged  ^ton,°l!nd  not' 
to  have  been  paid.  ^  therettduary 

'  legatees. 

As  my  judgment  in  this  case  has  proceeded,  and  will 
now  proceed  upon  WUUamson  v.  Naybr,  and  as  it  is 
desirable  that  the  parties  should  not  be  misled  by  any 
observations  which  have  been  made,  or  omitted  to  be 
made,  respecting  that  case,  I  shall  again  recur  to  it 
One  of  the  difficulties  of  that  case  was  supposed  to  be, 
that,  if  the  will  revived  the  debts,  the  whole  of  the  estate 
of  the  testator  must  have  become  liable  to  the  debts,  and 
not  that  limited  portion  only  which  the  testator  had 
devoted  to  them;  and,  for  this,  the  observations  of 
Baron  AkkrsoUy  during  the  arguments  of  counsel,  were 
referred  to  (a).  I  am  indebted  to  that  learned  judge  for 
the  observation,  that  it  is  not  strictly  accurate  to  say, 
that  the  effect  of  acknowledging  a  debt  barred  by  the 
Statute  of  Limitations  is  to  revive  it  for  all  purposes. 
The  legal  effect  of  an  acknowledgment  of  a  debt  barred  The  legal  effect 
by  the  Statute  of  Limitations  is  that  of  a  promise  to  pay  ing  a  d^ 
the  old  debt,  and  for  this  purpose  the  old  debt  is  a  con-  ^^^^Jf  lu 
sideration  in  law.    In  that  sense,  and  for  that  purpose,  mitationsisthat 

(a)  See  3  Y.  &  Coll.  213. 
X2 
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1844^  the  old  debt  may  be  said  to  be  revived.  It  ia  revived  as 
a  consideration  for  a  new  promise.  But  the  new  pro- 
mise^  and  not  the  old  debt,  is  the  measure  of  the  credi- 
tor's right.  If  a  debtor  simply  acknowledges  an  old 
debt,  the  law  implies  from  that  simple  acknowledgment 
pay  tbe  old  A  promise  to  pay  it;  for  which  promise  the  old  debt  is 
promiiie*thcUw  *  Sufficient  consideration.  But,  if  the  debtor  promises 
implies  from      to  pay  the  old  debt  when  he  is  able,  or  by  instalments, 

theackDOwledg-         .  ,  , 

ment,  and  for  or  in  two  years,  or  out  of  a  particular  fund,  the  creditor 

debt  ii  a  consi.  <^^  claim  nothing  more  than  the  promise  gives  him. 

w*^'f  the*  * ro-'  "^^  *^®  ®*™®  consequcnces,  I  conceive,  will  follow 

mise  is  limited  upon  that  sort  of  acknowledgment  which  is  found  in  a 

to  payment  of         .n  i-i        i  •  /•  •         i  i^^ 

the  old  debt  in  Will  like  the  present,  creating  a  trust  for  paying  debts 
oninf  ^CT.  ^"ed  by  the  Statute  of  Limitations.  The  creditor  will 
lar  manner,  or  gg^  nothing  but  what  the  trust  gives  him.  This  parti- 
fund,  the  credi-  cuhu*  objection,  therefore,  to  fVilHamsan  v.  Naylor  does 

tor  can  claim  ^    ^ 

nothing  more       nOt,  I  COnCCiVe,  exist 

than  the  pro- 

for*t^'^d  debt       Another  observation  strongly  in  favour  of  fFiffwrm- 

ia  revived  no  son  V.  Naylor  is  this :  if  the  claimants  had  been  treated 
further  than  as         .  -  i*  i        •   i  /•  i- 

a  consideration  as  legatees,  and  not  aa  creditors,  the  nghts  of  a  creditor 
promise"*^  to  the  benefit  of  the  trust  might  have  lapsed  by  his 
death  in  the  lifetime  of  the  testator.  This  could  not 
have  been  in  accordance  with  the  intention  of  the  debtor. 
His  purpose  must  have  been  to  be  honest  towards  his 
creditors,  and  such  is  the  proper  construction  of  the  will, 
unless  the  circumstance,  that  the  testator  has  given  to 
his  creditors  the  residue  of  his  estate,  makes  a  difference. 
With  respect  to  that  point,  the  case,  perhaps,  would  best 
be  considered  as  one  of  obligation  and  bounty  insepara- 
bly mixed  together.  It  was  a  direction  to  pay  the  old 
debt,  with  such  benefit  (if  any )  as  the  residue  might  give, 
by  way  of  compensation,  for  the  inconveniences  of  delay. 
The  direction  to  pay  the  debt  would  prevent  the  possi- 
bility of  lapse,  and  the  bounty  would  be  explained. 

I  have  only  one  other  observation  to  make  upon  that 
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case.  I  believe  I  stated  during  the  argument  that  I  had 
reason  to  think  the  learned  judge  before  whom  WilUam" 
son  y.  Naylor  was  heard,  on  further  directions,  retained 
the  opinion  he  then  expressed.  I  find  that  his  observa- 
tions were  directed  only  to  shew,  that,  whatever  oonr 
struction  might  have  been  put  upon  the  will  in  that 
case,  (whether  as  giving  legacies  or  directing  payment 
of  debts),  the  result,  except  as  to  the  legacy  duty,  would 
probably  have  been  the  same. 


1844. 


Judgment, 


In  considering  whether  I  ought,  in  the  present  case, 
to  accede  to  the  prayer  of  the  petition,  I  am  bound  to 
have  regard  to  the  fact,  that  the  case  made  by  the  peti- 
tion is  a  case  affecting,  or  which  might  affect,  tiie  con- 
struction of  the  wilL  It  is  a  case  which  ought  to  have 
been  made  in  the  first  instance.  There  is  no  suggestion 
that  facts  are  newly  discovered,  and  no  explanation  is 
offered  why  the  case  was  not  brought  forward  in  the 
earlier  and  proper  stage  of  the  proceedings.  The  argu- 
ment before  me  was,  that  the  decision  in  WilUamson  v. 
Naylor  was  unsatisfactory,  and  that  there  were  drcum- 
stances  which  distinguished  it  from  this  case ;  but  the 
circumstances  relied  upon  for  establishing  tiie  distinction 
were  not  such  as  to  bring  this  case  within  Coppin  v. 
Cappin.  I  heard  nothing  of  any  of  the  debts  having 
been  paid  until  the  dose  of  the  argument;  and  then  the 
fact  was  urged, — as  it  is  now, — ^not  as  affecting  the  con- 
struction of  the  will,  but  only  the  particular  creditors 
whose  debts  are  said  to  have  been  pdd. 


The  decree  in  this  case  was  made  in  1828,  and  the 
Plaintiffs,  in  tiie  absence  of  the  creditors,  then  asked 
and  obtained  such  inquiries  with  reference  to  the  debts 
in  question  as  they  thought  proper.  In  August,  1841, 
on  further  directions,  inquiries  were  again  directed  with 
reference   to  those  debts;   and  other  inquiries  were 


After  several 
references  to 
the  Master,  and 
after  the  cause 
had  been  ar- 
gued and  judg- 
ment given  on 
further  direc- 
tionSf  the  Court 
refused  to  stay 
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Judgment. 

the  distribution 
of  the  fund,  and 
direct  a  farther 
reference  with 
respect  to  a 
new  case  as 
against  certain 
auditors,  which 
case  it  did  not 
appear  that  the 
parties  might 
not  have  pre- 
Tiously  bronght 
forward,  and 
which  was  not 
proved  by  the 
endenoe  ad. 
dnoed. 


ordered  to  be  made  when  the  cause  came  on  m  Decem- 
ber, 1842.  And  in  January  last»  when  the  cause  was 
heard  a  third  time  for  further  directions,  the  parties 
chumiDg  to  be  creditors  being  before  the  Court,  no  sug- 
gestion was  made  that  any  additional  inquiries  were 
necessary:  the  case  was  argued,  and  the  parties  in  the 
cause  took  the  chance  of  a  determination  being  come  to 
favourable  to  their  interest.  If  the  creditors  had  been 
parties  to  the  cause,  they  would,  in  strictness,  be  entitied 
to  insist  that  no  case  should  be  made  against  them  which 
was  not  made  by  the  pleadings.  In  this  case,  although 
the  creditors  are  not  parties  to  the  record,  they,  and  the 
parties  in  the  cause,  have  met  in  the  Master's  Office,  and 
contested  this  case  upon  such  grounds  as  the  latter 
thought  proper  to  bring  forward ;  and  the  question  is* 
ought  they  now  to  be  allowed  to  make  a  new  case 
against  any  creditor?  There  is,  perhaps,  no  rule  abso- 
lutely binding  upon  the  Court,  but  the  indulgence  now 
asked  ought  not  to  be  granted,  except  under  very  special 
circumstances ;  and,  in  the  present  case,  I  think  one  of 
those  circumstances  ought  to  be  this:  that  the  Court,  at 
the  time  of  making  the  order  for  further  inquiries,  ought 
to  have  before  it  such  evidence  of  the  truth  of  the  case 
relied  upon  by  the  Plaintiffs,  that  it  can  at  once  say,  if 
that  evidence  cannot  be  controverted,  the  case  is  proved. 
I  speak  of  a  cause  which  has  already  been  three  times 
before  the  Master,  and  in  which  no  explanation  is 
given  why  the  new  case  was  not  adduced  before.  In 
such  circumstances,  that  is  not  necessarily  sufficient  as 
a  ground  for  inquiry,  which  might  have  been  sufficient 
if  adduced  in  the  first  instance.  The  statement  that 
the  last  instalment  of  \As.  in  the  pound,  making  up  20#., 
was  paid  on  some  of  these  debts,  is  founded  merely  on 
the  belief  of  the  witness  who  deposes  to  it  by  his  affi- 
davit, but  does  not  state  the  grounds  of  his  belief.  If 
this  deposition  had  been  made  in  an  examination  upon 
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interrogatories,  it  would  not  be  sufficient  proof  of  the  1844. 
payment  Nor  is  it  dear  that  the  particular  creditors, 
if  paid  the  principal  of  their  debts,  might  not  have  a 
claim  for  interest;  and  if,  at  the  date  of  the  will,  any- 
thing. however  small,  was  due  as  a  debt,  (except  for  the  ^^^^ 
Statute  of  Limitations),  the  case  would  still  fall  within  right  of  a  ere- 
fVilUamsan  v.  Nayhr.  In  such  a  will  as  this,  the  dr-  ^f  ^^  nddue 
cumstance  that  the  testator  has  benefited  one  creditor  "^^^l?"?'.^^. 

BOttained,  if  the 

more,  in  proportion,  than  another,  camiot  have  any  princi{Ma  of  hit 

weight.  paidybothehad 

not  reoeived 
intarest  upon 

On  the  other  point  of  which  I  reserved  the  consider-  the  debt  for  the 
ation,  I  am  of  opinion  that  the  daim  made  by  one  of  p^ment  was 
the  parties  interested  in  TheUuson's  debt  was  a  suffi-  <leW«*— 
dent  daim  to  entitle  the  creditors  in  respect  of  that 
debt  to  the  benefit  of  this  bequest.     Although,  primft 
fade,  the  last  survivor  of  the  partners  would  be  taken 
to  have  an  interest  in  the  joint  debt,  yet  that  is  not  ne- 
cessarily so;  and  if  the  representatives  of  another  part- 
ner were  ezduded  from  the  power  of  making  the  claim, 
the  persons  actually  interested  might  be  shut  out  from 
tiie  benefit  the  testator  intended  for  tiiem  without  any 
default  of  their  own.    I  do  not  say  that  the  daim  by  a 
mere  stranger  would  have  been  suffident,  but  I  think 
the  daim  actually  made  is  sufficient. 

The  second  petition  which  has  been  presented  in  the 
cause  was  unnecessary.  The  sum  attributed  to  each 
debt  may,  where  there  is  any  question  about  the  titie 
to  it,  instead  of  being  paid,  be  carried  to  the  account  of 
the  parties  to  whom  it  has  been  found  to  be  due  upon 
the  facts  which  are  before  the  Court;  and  the  persons 
interested,  or  claiming  to  be  so,  may  have  liberty  to 
apply  in  the  usual  way. 
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im  January.  WOOD  v.  ROWCLIFFE. 

Bill  for  the  de-  X  HE  bill  Stated,  that,  hj  an  indenture  dated  in  Octo- 
ipec^cclutteb  ^^y  1836,  the  Plaintiff  and  /.  jD.  Flood  were  appointed 
Ptoitiff^w^^^^  new  trufltees  of  certain  trust  funds,  under  a  settlement 
A.,  hw  agent,    for  the  benefit  of  John  Wright^  uid  Jane  his  wife,  and 

which  il.  fraud-     ,    ,      ,  __,         ,       _  ,%    »m       %       -m  •     "i**         i 

ulently  con-  tbeiT  issue.  That  m  June,  1837,  the  Flaintin  and 
^B^ll^T"  i^food  lent  to  Knight,  the  husband  of  Jane,  one  of  the 
bt  ww'llnd  ^^^^^  of  John  Wright  and  Jane  his  wife,  1830i,  part 
for  an  injunc-  of  the  trust  funds,  upou  the  security  of  two  warrants  of 
the  sale  by  J5.,  attorney,  one  for  1680/.,  and  the  other  for  150/.,  upon 
A^J^ds!^  each  of  which  judgment  was  entered  up  in  July,  1837: 
parting  with  the  that  the  Plaintiff  {Flood  having  died)  caused  a  writ  of 
goods  being  stiu  fieri  facias  to  be  issued  to  the  sheriff  of  Surrey,  directing 
^fmoFA^^e  ^^^  ^  ^®^  ^®  ®^™  ^^  1680/.  upon  the  goods  and 
agent.  Demur-  chattels  of  Knight     The  officer  entered  Knight's  dwel- 

rer  by  B,  over-     .  .     •^  .  ^  , 

ruled.  ling-house,  in  Nelson  Square,  and  took  in  execution 

Whether  the  hig  household  fumiture  and  effects;  and  on  the  27th  of 

jurisdiction  to 

protect  by  in-  August,  1840,  the  sheriff  executed  to  the  Plaintiff  a 
l>(Mae8s?on,\nd  ^^  of  Sale  of  such  iumiturc  and  effects,  (the  particulars 
^^^^J^'  whereof  were  set  forth  in  an  inventory  thereto  annexed), 
sifccific  chat-     in  consideration  of  949i  12*.,  at  which  the  same  were 

tels,  is  confined 

to  chattels  the    appraised. 

loss  or  injury  of 
which  would  not 

be  adequately         The  bill  sct  forth  a  copy  of  the  inventory,  and  stated 

compensated  ,     ,  '^^  , 

in  damages,  or    that  the  Plaintiff  took  possession  of  the  fumiture  and 

not  be  p^sible   effects  under  the  bill  of  sale ;  diat,  at  the  request  of 

repk^^^  ^°     ^ri^A/  and  his  wife,  he  allowed  the  same  to  remain  in 

gwtfre/  the  house  at  Nelson  Square;  and  that  he  appointed 

Statement,     Elizabeth  Wright,  a  daughter  of  John  Wright  and  Jane 

his  wife,  to  hold  the  bill  of  sale,  and  keep  possession  of 

the  fumiture  and  effects  in  the  Plaintiff's  name :  that,  a 

day  or  two  afterwards,  Knight  and  his  family  removed 

to  another  residence;  and  that,  in  November,  1840, 
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Knight  became  bankrupt:  that  Elizabeth  Wright^  on  be- 
half of  the  Plaintiff,  removed  the  furniture  and  effects  to 
a  house  which  she  took,  in  her  own  name,  in  Meadow 
Place  J  in  March,  1842;  and  shortly  after  such  removal, 
Kmght  and  his  famfly  went  to  reside  with  EUzabeth 
Wright  at  Meadow  Place^  and  thenceforward  continued 
to  use  the  furniture  and  effects  jointly  with  her. 


305 
1844. 
Wood 

V. 
ROWCLIFFB. 

Statement, 


The  bill  stated,  that,  in  the  absence  of  the  Plaintiff 
from  England,  and  without  his  knowledge,  Elizabeth 
Wright,  in  conjunction  with  Kiught,  borrowed  from  the 
Defendant  Rowctiffe  various  sums  of  money,  and  the 
Defendant  Bawcliffe  alleged,  that,  to  secure  the  repay- 
ment thereof,  Elizabeth  Wright  and  Knight  had  given 
to  RmocKffe  their  joint  and  several  promissory  notes; 
and  that,  by  an  indenture,  dated  the  3lBt  of  December, 
1842,  Elizabeth  Wright  had  assigned  to  Rawcliffe  all 
the  household  goods  and  furniture  in  the  house  at  Mea^ 
daw  Place,  set  forth  in  an  inventory  therein  referred  to, 
(comprising  the  furniture  and  effects  which  belonged 
to  the  Plaintiff  under  the  said  bill  of  sale),  upon  trust, 
that  Bawcliffe  might,  at  any  time  after  the  3rd  of  May 
then  next,  whenever  he  should  think  meet,  cause  the 
said  goods  and  effects  to  be  sold  as  therein  mentioned, 
and  out  of  the  money  arising  from  such  sale,  afler  pay- 
ing the  expenses  thereof,  to  repay  himself  tiie  amount  of 
such  advances  and  interest  thereon,  and  pay  the  surplus 
to  Elizabeth  Wright;  and  that  Rawcliffe  was  thereby 
empowered  to  enter  on  the  sud  premises  and  hold  an 
auction  there,  and  remove  the  furniture  and  effects 
thereupon:  that,  on  the  21st  of  November,  1843,  an  ad- 
vertisement appeared  announdng  the  said  furniture  and 
effects  for  sale  by  auction  on  tiie  28th  of  the  same  month: 
that  Elizabeth  Wright  and  Knight  were,  both  of  tiiem, 
unable  to  repay  tiie  said  advances,  and  that  Rawcliffe 
threatened  and  intended  to  proceed  with  the  said  sale. 
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The  bill  also  charged  iiaXEVzabeth  Wright  held  poe- 
sesaion  of  the  furniture  and  effecta  on  behalf  of  the 
Plaintiff  sinoe  August^  1840,  and  that,  by  anch  poasesaion 
of  Elizabeth  Wrighty  the  Plaintiff  had  ever  ranee  retained 
and  did  still  retain  possession  of  tfie  furniture  and  effects 
for  his  own  use  and  benefit  absolutely;  that  the  Plidn- 
tiff  had  applied  to  BawcUffe  to  deliyer  up,  or  cause  to  be 
delivered  up,  to  him  (the  Plaintiff)  complete  possession 
of  the  same;  that  the  whole  transaction  relating  to  the 
indenture  of  the  3l8t  of  December,  1842,  was  a  fraud 
concerted  by  Knight^  and  the  Defendants  Wright  and 
Rmocliffe,  to  deprive  the  Plaintiff  of  the  said  furniture 
and  effects;  and  it  prayed  that  the  Plaintiff  might  be 
declared  the  sole  and  exclusive  owner  of  the  said  furni- 
ture and  effects;  and  that  Elizabeth  Wright  and  Amv 
cKffsj  respectively,  might  be  decreed  to  deliver  up  pos- 
sesnon  of  the  same  to  the  Plaintiff,  and  that  they  might 
respectively  be  restrained  by  injunction  from  parting 
with  or  disposing  of  the  same  to  any  person  other  than 
the  Plaintiff,  and  from  selling  or  anyvrise  injuring,  or 
suffering  to  be  sold  or  disposed  of  or  anywise  injured, 
the  said  furniture  and  effects ;  and  that  BawcUffe  might 
be  restrained  from  selling  the  same  according  to  the 
advertisement. 


Upon  this  bill  an  injunction  was  obtained  ex  parte. 
D«mttfT«r.     The  Defendant  RawcUffe  afterwards  demurred  for  want 
of  equity. 


Argnmeni.        Mr.  Kenyan  Parker  and  Mr.  W.  Hisbp  Clarke,  for 
the  demurrer. 


The  case  alleged  by  the  bill  is  that  of  an  agent,  for  a 
special  purpose,  exceeding  her  authority.  The  Defend- 
ant Elizabeth  Wright  was  appointed  by  the  Plaintiff  to 
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keep  posseesion  of  certain  property  oonsisting  of  com- 
mon articles  of  household  furniture:  the  assignment  of 
those  articles  is  either  a  nullity,  Fenn  y.  Harrison  (a), 
or  it  would  operate  as  a  conversion,  and  therefore  the 
plaintiff  might  bring  trover:  M^Cambie  v.  Dames  (b), 
Stephens  y.  EboaU  {c).  The  remedy  of  the  Plaintiff  is 
at  law,  and  no  difficulties  are  stated  which  require  the 
interposition  of  equity.  The  jurisdiction  of  this  Court 
to  enforce  the  delivery  of  specific  chattels  is  not  exercised 
except  in  cases  where  the  chattel  in  question  has  some 
value  annexed  to  it,  or  some  character  impressed  upon 
it  which  is  not  transferrable  to  any  other  article  of  the 
same  kind,  and  where  the  loss  of  the  particular  thing 
would  be,  in  a  sense,  irreparable.  This  is  obvious  upon 
all  the  authorities.  The  passage  on  this  subject  by  Lord 
Bedesdak  (d),  in  which  the  jurisdiction,  in  all  these  cases, 
is  referred  to  the  incomplete  nature  of  the  legal  remedy, 
— ^to  the  circumstance  that  the  justice  of  the  case  is  not 
satisfied  by  the  recovery  of  the  value  in  trover,  or  by 
possibility  the  thing  itself^  in  detinue, — would  be  unmean- 
ing, if  any  kind  of  goods  or  effects  were  within  the  rule; 
and  the  cases  would  not  have  been  put  expressly  upon 
the  peculiar  nature  of  the  subject  which  was  sought  to 
be  recovered :  as  the  horn  in  Pttsey  v.  Pusey  {e),  the 
tobacco-box  of  the  dub  in  Fells  v.  JRecui  (/),  the 
patera  in  the  Duke  of  Somerset  v.  Cookson  (y),  the  box 
of  jewels  in  SaniUe  v.  Tankred  (A),  and  the  heir-looms 
in  the  Earl  of  Macclesfield  v.  Davis  (t), — all  being  arti- 
cles of  curiosity,  antiquity,  or  hereditary  estimation, 
which,  as  observed  by  Lord  Eldon,  in  the  case  of 


1844. 


Arpumeni, 


(a)  3  T.  R.  757. 

(b)  6  East,  537. 

(c)  Per  Lord  EOenhorough,  4 
Ma.&Sel.261. 

{d)  Tr.onPl.,  p.  117,  ed.4. 
(«)  1  Vem.  273. 


(/)  3  Ves.  70. 

\g)  3  P.  Wmi.  389. 
.    (A)    1   Yes.  101  ;    see  Supp. 
(Belt)  72. 

(0  3  V.  &  a  16. 
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Argument, 


NtMraum  v.  Thornton  (a),  turned  upon  the  pretium 
affectionis.  The  same  considerations  arose  in  Zoify  ^ruit- 
deU  v.  Pkipps  {p),  where  the  injunction  was  granted  to 
protect  ancient  family  pictures,  chattels  which  Lord 
Eldon  describes  "  of  a  very  special  and  peculiar  kind"  (c). 
It  is  on  the  same  ground  that  the  Court  decrees  the 
delivery  up  of  title-deeds,  and  the  whole  jurisdiction  in 
enforcing  the  spedfic  performance  of  agreements  is  an 
expansion  of  the  like  principle  {d).  In  this  case  there  is 
no  all^ation  that  any  article  comprised  in  the  inventory 
is  of  a  nature  which  might  not  be  immediately  replaced 
by  a  common  upholsterer.  The  case  is  analogous  to 
those  in  which  it  has  been  ineffectually  attempted  to 
enforce  the  specific  performance  of  an  agreement  to  buy 
or  sell  government  stock,  where  the  Court  has  left  the 
party  to  his  damages  at  law,  {Cud  v.  Butter  (e)),  as  af- 
fording an  equally  efficacious  remedy. 


Mr.  RomiUt/i  for  the  Plaintiff,  was  not  heard. 


Vice-Chancellor  : — 

Judgment.  The  case  alleged  by  the  bill  is,  that  certain  specific 
chattels,  described  in  an  inventory,  were  placed  in  the 
possession  of  Elizabeth  Wright^  to  be  held  by  her  as  the 
agent  of  the  Plaintiff;  and  that,  in  breach  of  her  duty  to 
her  principal,  she  has  contracted  for  the  sale  of  these 
goods  to  a  third  party :  and  the  question  is,  whether  a 
court  of  equity  will  not,  at  the  suit  of  the  principal, 
restrain  his  agent  from  parting  with  the  possession  of 


(a)  10  Ves.  162;   see,  also, 
6  Ves.  779. 

{h)  10  Ve«.  139. 
(c)  Id.  147. 


{d)  Lord  Redesdale,  Tr.  PL, 
pp.  117,  118,  ed.  4. 
(e)  1  P.  Wms.  571. 
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his  property,  by  which  the  Plaintiff's  title  would  be  em- 
barrassed, if  not  defeated?  I  have  not  the  slightest 
doubt  that  the  Plaintiff  is  entitled  to  the  protection  of 
the  Court  against  the  wrongful  act  which  is  threatened 
by  his  agent.  I  have  known  many  bills  to  have  been 
filed  in  the  Court  of  Exchequer,  formerly,  on  behalf  of 
the  owners  of  cargoes,  to  prevent  improper  dealings  with 
the  goods  by  their  agents,  or  persons  in  the  situation  of 
agents.  The  right  to  be  protected  in  the  use  or  benefi- 
cial enjoyment  of  property  in  specie  is  not  confined  to 
articles  possessing  any  peculiar  or  intrinsic  value.  In 
this  case,  the  Plaintiff  is  clearly  entitled  to  the  injunc- 
tion to  restrain  the  sale  of  the  goods,  in  order  to  carry 
into  effect  the  attempted  alienation  of  the  property  by 
Elizabeth  Wright^  and  the  right  to  the  injunction  will 
sustain  tiie  bilL 

I  proceed  upon  the  ground  that  the  furniture  and 
effects  are  still  in  the  possession  of  Elizabeth  Wright ; 
for,  upon  the  allegations  in  the  bill,  that  must  be  taken 
to  be  the  case.  I  think  the  charge,  that  the  Plaintiff  has 
applied  to  RawcHffe  for  possession  of  the  property,  does 
not  displace  the  previous  allegation,  that  it  is  actually 
held  by  Elizabeth  Wright  on  behalf  of  the  Plaintiff,  and 
that  her  possession  ever  since  August,  1840,  has  been 
the  virtual  possession  of  tiie  Plaintiff  himself.  I  do  not 
say  that  the  bill  could  be  sustained  in  its  present  shape, 
if,  by  the  statements,  the  property  appeared  to  be  in 
RawcUffe^s  possession;  nor  do  I  give  any  opinion  the 
other  way. 

Upon  the  question  raised  by  the  demurrer,  the  charge, 
that  the  transaction  respecting  the  alleged  assignment  to 
BawcUffe  is  a  fraud  concerted  by  him  and  tiie  other 
Defendant  and  Knight^  as  against  the  Plaintiff,  becomes 
also  material. 

Demurrer  overruled. 


1844. 


Judgment. 
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20M  /«.iiary,  ELLIS  v.  LEWIS. 

22nd  Feb.  ^^* 
The  testator  W  t  ELLIS,  by  his  Will,  dated  in  March,  1838,  be- 
real  estate  to  a  queathed  his  personal  estate  unto  the  Defendant  Lewis, 
trust^or  mT  ^P^'^  trust  to  Convert  the  same  into  money ;  and  after 
with  power  to  payment  thereout  of  debts,  and  the  legacies  therein- 
same  to  pur-  before  bequeathed,  the  testator  directed,  that»  in  the 
the  concorrenoB  ^^^^^  ^^  ^^7  Surplus  remaining,  the  same  should  sink 
of  any  person  Jnto  and  form  part  of  his  residuary  real  estate;  and  he 

or  persons  be-  ,  ,  ^  '' 

nefidaiiy  claim,  devised  all  his  messuages,  lands,  tenements,  and  here- 
wiii;andhedi.  ditameuts,  and  real  estate  whatsoever  and  wheresoever 
te^*to  itond"'  situate,  lying,  and  being,  unto  the  Defendant  Lewisy  his 

possessed  of  the  heirs  and  assigns  for  ever,  upon  trust,  as  soon  as  conve- 

prooeedsof  such      ,  . 

sale,  together     niently  might  be  after  his  (the  testator's)  decease,  to 

ofhis^^l^ntl^  sell  and  absolutely  dispose  of  his  said  real  estate  in 

r'^^to*^"*       manner  therein  mentioned,  and  generally  to  do,  per- 

one  moiety  of     form,  and  executc  all  such  further  acts,  matters,  deeds, 

dividends  there-  ^^^  things  as  might  be  requisite  and  proper  for  the 

duri  ^a^^      purpose  of  effectuating  and  completing  such  sale  or 

widowhood,       sales,  and  that  as  fully  and  effectually  as  he  (the  tes- 

moiety  of  such    tator)  himself  could  have  done  if  living;  with  power  to 

i?SI  S-*" "  "^^  ""^  «««°*«  '^  ^«?«««^  -^  P™!*'  conyeyaace. 
the  whole  after  mi^  assurances  of  the  said  real  estate  to  the  purchaser 

his  wife's  de-  ,  -       .  ,  ,  n 

cease  or  second  or  purchasers  thereof,  without  the  concurrence  of  any 
sis^t^for  her  person  or  persons  beneficially  claiming  under  the  said 
maindcr^rto  ^^  >  *^^  ^®  declared  that  the  receipt  or  reoe^ta  of  his 
the  whole  of      said  trustee  should  be  a  sufficient  dischar&ce  for  the  pup- 

the  trust  funds,  ,  °  .  '^ 

to  the  children  chasc-money.  And  afl;er  charing  the  monies  produced 
sister^for  their '  ^7  ^^^  ^^  ^^^  payment  of  the  expenses  attendant 
lives  and  the      ^^^  ^q  execution  of  the  said  trusts,  and  so  much  of  his 

hfc  of  the  sur-  ^  ^  ' 

vivor;  remain-    debts  and  le&cacics  as  his  personal  estate  should  not  suf- 

dfir  over      The 

widow  of  the  ^cc  to  pay,  he  directed  his  trustee  to  invest  such  pro- 
testator  was 

dowable  of  part  of  the  real  estate  :—Held,  that  the  widow  was  entitled  both  to  her  dower 
and  to  the  benefit  giiea  to  her  by  the  will. 
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ceeds  on  government  or  real  securities,  and  receive  the 
interest  and  dividends  thereof,  upon  trust,  as  to  one 
moiety  thereof,  to  pay  the  same  unto  his  wife  Nancy 
during  her  widowhood ;  and  as  to  the  other  moiety  of 
such  interest,  and  as  to  the  whole  thereof  after  his 
wife's  decease  or  second  marriage,  upon  trust  to  pay  the 
same  into  the  hands  of  his  sister  Amelia  White  for  her 
separate  use ;  and  after  the  decease  or  second  marriage 
of  his  wife,  and  the  decease  of  his  sister,  upon  trust  to 
continue  the  said  principal  monies  at  interest,  and  to 
receive  the  interest  and  dividends  thereof,  and  pay  and 
apply  the  same  in  and  towards  the  maintenance  of  all 
such  children  of  his  sister  as  might  be  living  at  his  (the 
testator's)  decease,  in  equal  shares  imtil  they  should  re- 
spectively attain  the  age  of  twenty-one  years,  and  from 
and  after  they  should  respectively  have  attained  that 
age,  upon  trust  to  pay  the  same  interest  and  dividends 
to  the  said  children  in  equal  shares  during  their  lives 
and  the  life  of  the  survivor  of  them ;   and  after  the 
decease  of  such  sturvivor,  the  testator  devised  and  be- 
queathed the  whole  of  the  said  principal  monies  unto 
the  Defendant  Lewis,  his  executors  and  administrators. 
And  he  appointed  his  wife  and  the  Defendant  Lewis, 
executrix  and  executor  of  his  wilL     By  a  codicil  the 
testator  gave  his  ftumiture  to  his  wife,  and  certain  pecu- 
niary legades  to  others,  and  in  other  respects  confirmed 
his  will.     The  testator  died  in  April,  1839.     The  bill 
was  filed  by  the  widow  and  executrix  against  Lewis,  the 
executor,  for  the  performance  of  the  trusts  of  the  will 
under  the  direction  of  the  Court,  and  that  the  rights  of 
all  parties  thereunder  might  be  ascertained. 


1844. 


Staiemeni, 


On  the  cause  coming  on  for  further  directions,  the 
only  material  question  was,  whether  the  Plaintifi^  the 
widow,  could  daim  her  dower  out  of  a  certain  part  of 
the  real  estate  of  the  testator  of  which  she  was  dowable. 
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in  addition  to  the  benefits  given  her  by  the  will,  or  whe- 
ther she  was  put  to  her  election. 


Argument,         Mr.  RomUly  and  Mr.  FoHetty  for  the  widow. 

Mr.  BazdlgettCy  for  the  Defendant  Amelia  White, 
Mr.  RandeUf  for  the  Defendant  Lewis. 

The  arguments  (which,  as  applicable  to  this  point,  will 
be  found  reported  more  at  large  in  the  under-mentioned 
cases)  were,  on  the  part  of  the  Plaintiff,  that  the  gifl  of 
the  testator's  lands  and  hereditaments  must  be  necessa- 
rily confined  to  that  interest  which  belonged  to  the  testa- 
tor, exclusive  of  the  widow's  dower ;  that  there  was  no 
expression  on  the  will  of  any  intention  to  take  away  the 
right  to  dower  as  a  condition  of  the  bequest ;  that  there 
was  no  ground  to  presume  the  testator  intended  tacitly 
to  affect  the  widow's  legal  right ;  and  that  there  was  no 
inconsistency  in  the  enjoyment  by  the  widow  both  of 
her  legal  interest  paramount  to  the  will,  and  her  testa- 
mentary interest  under  it.  On  the  part  of  the  Defend- 
ants, it  was  contended,  that  the  inequality  which  the 
double  interest  in  the  widow  would  occasion  was  irre- 
concileable  with  the  intentions  expressed  by  the  testator, 
that  his  widow  and  sister  should  enjoy  the  income  in 
equal  moieties;  and  that  the  power  given  to  the  trustee 
to  sell  as  effectually  as  the  testator  could,  without  the 
widow's  concurrence,  was  expressive  of  an  intention  to 
exclude  any  paramount  claim  of  the  widow  over  the 
estate :  1  Roper,  Husband  and  Wife,  p.  577,  Pearson  v. 
Pearson  (a),  French  v.  Davies  (J),  Chalmers  v.  StorU  (c). 


(a)  1  Bro.  C.  C.  292.     {b)  2  Vea.  jun.  572.     (c)  2  V.  &  B.  222. 
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MiaUy.  Brain  (a),  Butcher  v.  Kemp  (J),  Dickson  v.  Bo- 
binsan  (c),  Roadley  v.  2>t!r(m  (^,  Roberts  v.  £fm2/A  (c), 
Dowson  V.  -Btf//  (/),  Harrison  v.  Harrison  (^),  Reynard  v. 
Spence  (A),  Tayfor  v.  Tbyfor  (i),  fibWicA  v.  fioWwA  (A), 
Birmingham  y.  Kirwan  (/). 


1844. 


^fi^mm/. 


Vice-Chancellor  : — 

It  appears^  from  some  of  the  earlier  casesy  that  a  dis- 
tinction was  at  one  time  supposed  to  exist  between  a 
deyise  of  a  testator's  estate  or  interest  in  his  lands,  and  a 
devise  of  the  lands  themselves  by  that  description;  it 
being  considered  in  the  former  case  that  the  devise  did 
not,  in  the  latter  that  it  did,  express  an  intention  by  the 
force  of  the  language  itself,  that  the  devisee  was  to  take 
the  lands  discharged  of  the  widow's  right  to  dower.  But 
I  take  the  law  to  be  clearly  settled  at  this  day,  that  a 
devise  of  lands,  eo  nomine,  upon  trust  for  sale,  or  a  devise 
of  lands,  eo  nomine,  to  a  devisee  beneficially,  does  not 
per  se  express  an  intention  to  devise  the  land  otherwise 
than  subject  to  its  legal  incidents,  that  of  dower  in- 
cluded. There  must  be  something  more  in  the  will, 
something  inconsistent  with  the  enjoyment  by  the  widow 
of  her  dower  by  metes  and  bounds,  or  the  devise  stand- 
ing alone  will  be  construed  as  I  have  stated.  The  case 
of  French  v.  Dames  (in)  is  a  direct  authority  for  this  pro- 
position ;  and  the  current  of  the  authorities  which  are 
collected  in  the  last  edition  of  Boper's  Husband  and 
Wife  (n),  beginning  with  the  leading  case  of  Lawrence  v* 


JudgvMid, 


(a)  4Madd.ll9. 
\h)  5  Madd.  61. 
(c)  Jac.  503. 
{d)  3  Rum.  192. 
(«)  1  S.  &  S.  513. 
(/)  1  Keen,  761. 
{g)  Id.  765. 
VOL.  III. 


(A)  4  Beav.  103. 
(t)  1  Y.  &  Coll.  727. 
(it)  2  Y.  &  C.  C.  C.  18. 
(0  2  Sch.  &  Lef.  444. 
(m)  2  Vei.  jun.  572. 
(«)  Vol.1,  p.  577. 

H.  W. 
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J844.         Lawrence  (a)  down  to  Dowsan  v.  BeU  (J),  confirm  it   If 
that  be  80^  it  is  impossible,  in  the  case  of  a  devise  of 
lands  upon  trusts  for  sale,  that  any  direction  for  the  ap- 
plication  of  the  proceeds  of  such  sale  can  affect  the  case. 

Judameni. 

The  devise  is  of  land  subject  to  dower.  The  trust  to 
-rise  of  land  is  scU  is  a  trust  to  scU  subject  to  dowcr,  and  the  proceeds 
Se*^^of^^'  of  the  sale  will  represent  the  gross  value  of  the  estate 
applying  the       minus  the  valuc  of  the  dower.    Whatever  direction, 

prooeedfldoes  ^        ^  •■      i_ 

not  affect  the  therefore,  for  the  mere  distribution  of  the  proceeds  the 
^eTt^widow  will  maj  contain,  that  direction  must  leave  the  widow's 
?erw.  or  i.  rigtt  to  do'^er  untouched. 

pnt  to  her  dec- 

tioQ.  ,  , 

I  have  made  the  above  observations,  because  it  was 
said,  that,  if  in  this  case  I  should  decide  in  the  widow's 
favour,  I  should  overrule  the  decisions  in  Chalmers  v. 
S^aril  (c),  Robertson  v.  Smith  (ef),  and  Dickson  v.  Robin-' 
son  (e).  If  I  thought  those  cases  governed  that  before 
me,  I  need  scarcely  say  it  is  not  likely  I  should  oppose 
my  individual  judgment  to  those  of  Sir  WilUam  Grant 
and  Sir«/oAn  Leach,  But  it  is  quite  clear  those  cases  do 
not  govern  the  present  case.  Sir  William  Grant  certainly 
did  not  mean,  in  Chalmers  v.  StorHy  to  overrule  French  v. 
DavieSy  and  other  cases  which  had  decided  that  a  devise 
of  lands,  eo  nomine,  upon  trusts  for  sale,  or  a  devise  of 
lands,  eo  nomine,  would  per  se  import  an  intention  to  de- 
vise the  land  otherwise  than  subject  to  its  legal  incident 
of  dower.  In  that  case  the  testator's  personal  estate 
and  his  lands  were  directed  to  be  equally  divided  be- 
tween his  widow  and  two  children,  leaving  the  lands, 
therefore,  to  be  enjoyed  in  specie.  Sir  William  Grant 
concludes  his  judgment  by  saying,  "  Here  the  testator 


(a)  2  Vern.  365,  S.  C;  9  Vin.  (h)  1  Keen,  761. 

Ab.,  tit.Dowcr,  Q.  3,  pi.  15,  Q.4,  (c)  2  V.  &  B.  222. 

pi.  7,  pp.  248,  249;  3  Bro.  P.  C,  (d)  1  S.  &  S.  513. 

Dorn.  ed.,  483.  (e)  Jac.  503. 
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says,  the  property  thus  bequeathed  by  him  consiflts  of 
these  particulars :  it  is,  therefore,  the  property  itself  thus 
described  that  is  the  subject  of  the  devise ;  and  not  what 
might,  in  contemplation  of  law,  be  the  testator's  interest 
in  that  property.''  In  Roberts  y.  Smith  Sir  John  Leach 
follows  the  case  of  Chalmers  v.  Storil  as  an  authoiily 
governing  the  case  before  him.  The  facts  of  the  case  of 
Dickson  V.  Robinson  do  not  appear.  All,  therefore,  which 
those  cases  decide  is  that  which  no  one  questions;  that 
1^  in  the  will,  the  Court  discovers  an  intention  incon* 
sistent  with  enjoyment  by  the  widow  of  her  right  of 
dower  by  metes  and  boimds,  that  will  put  the  widow  to 
her  election.  Whether,  in  all  the  three  cases,  the  conclu- 
sion to  which  the  Court  came  can  be  reconciled  with  an- 
tecedent authorities,  is  not  the  question.  The  principle 
of  the  decisions  is  dear,  and  is  in  no  respect  departed 
from  by  my  present  decision.  It  was  said  by  Sir  Edr 
ward  Suffden,  in  Hall  v.  lEll  (a),  that  it  is  difficult  to 
reconcile  the  authorities  upon  this  question*  I  think, 
however,  upon  the  whole,  the  balance  of  these  author- 
ities is  in  favour  of  the  principle,  that  a  devise  of  the 
testator's  lands,  without  more,  does  not  import  an  inten- 
tion, on  the  part  of  tiie  testator,  to  devise  the  lands 
otiierwise  than  subject  to  the  legal  charges  to  which  his 
estate  therein  is  incident,  and  among  which,  in  this  case, 
is  his  widow's  right  to  dower. 


1844. 


Judgment, 


I  found  myself  upon  these  two  propositions:  first,  that 
a  devise  of  land  upon  trusts  for  sale  does  not  per  se  import 
an  intention  to  pass  the  land  otherwise  than  subject  to 
the  legal  inddent  of  dower;  and,  secondly,  that  the  direc- 
tion to  divide  the  proceeds  of  the  sale  cannot  decide  what 
the  subject  of  sale  is,  and  there  is  no  circumstance  afiect- 
ing  the  proposition  in  its  application  to  the  present  case. 


(a)  1  Dr.  &  War.  94. 
Y  2 
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Judgment. 


And  I  may  observe,  that  the  conclusion  to  which  I  have 
come  upon  the  law  of  the  case  is  fortified  in  its  applica- 
tion in  this  instance,  by  the  clause  of  the  will,  wherein 
the  trustees  are  empowered  to  sell  as  fully  and  effectually 
as  the  testator  himself  could  have  done,  if  living ;  and 
the  words  relied  upon  in  the  argument,  whereby  the 
trustees  are  empowered  to  sell  the  property  without  the 
concurrence  of  any  person  beneficially  claiming  under  the 
will,  as  far  as  they  regard  the  widow,  do  not  apply  to 
her  concurrence  in  respect  of  her  dower,  but  in  respect 
only  of  her  beneficial  interest  under  the  wilL  I  must, 
therefi^re,  hold,  that  the  widow  is  not,  in  this  case,  put 
to  her  election. 


13/A,  20th,.  PLUNKETT  v.  LEWIS 

21»^  and  2Sth 
February,       T 

A  trnst  ftind,  to  IN  the  month  of  January,  1827,  a  sum  of  10,500/.  New 
J^ntitiMfor  4^  per  Cent  Annuities,  and  2048i  6s.  8i  3/.  per  Cent 
life,  and  hiB  son  Reduced  Annuities,   were  standing   in   the  name  of 

and  daughter  in  ^~»  o 

remainder,  was   C  Mofiro^  upon  trust  for  Lyndon  JEvefyn  for  life,  with 

proceeds  re-       remainder  to  his  son  and  daughter.  Colonel  Evelyn  and 

fath^.^IIble.  **»«  Plaintiff  Mrs.  Plunkett.     This,  together  with  other 

quentiy,  cmAe  property,   was  the  subject  of  a  settlement  made  in 

1789,  on  the  marriage  of  Lyndon  Evelyn  and  his  late 

wife, 
lefit  of  a 
larger  yalae 
than  the  pro- 
ceeds of  the 
trust  fund  t— 

Held,  That  the  claim  of  the  daughter  against  the  father  in  respect  of  her  share  of  the  pro- 
ceeds of  the  trust  ftind  must  be  presumed  to  be  satisfied  by  the  settlement. 

*  That  neither  the  eipression  in  the  settlement  of  the  consideration  of  natural  loTe  and 
affection »  nor  the  ignorance  of  the  husband  of  the  rights  of  the  wife  in  the  trust  fund,  had 
the  effect  of  excluding  the  presumption  of  satisfaction. 

Evidence  is  admissible  either  to  support  or  rebut  the  presumption-^em^le. 

Whether,  in  the  case  of  a  portion  of  the  precise  amount  of  the  debt,  the  expression  of 
natural  love  and  affection,  as  the  consideration  for  the  settlement,  might  not  be  material  on 
the  question  of  latisfiiction — qtueref 


daughter,  the 
ftither  settled 
property  for 
her  bene' 


In  January,  1827,  Lyndon  Evelyn  wrote  to 
Monro  a  letter,  stating  facts  to  shew  that  he  and  his  two 
children  together  were  absolute  owners  of  the  stock  in 
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question^  and  proposing  to  Monro  that  the  stock  should  * 
be  transferred  into  the  three  names  of  the  cestui  que 
trusts,  concluding, — '^  It  appears  to  me,  that,  if  the  stock 
were  transferred  into  our  three  names,  (Frederick^ 
Elizabeth^  and  mine),  it  woiild  march  in  the  course 
pointed  out  by  the  settlement,  excepting  that  they  {Eli- 
zabeth and  FredericJi)  woiild  have  an  immediate  inter- 
est, in  the  place  of  one  commencing  at  my  death.  My 
diildren,  quite  ready  to  accede  to  any  arrangement  thflt 
I  should  choose,  have  a  claim  to  a  better  position  than 
they  have  at  present.''  The  stock  was  accordingly 
transferred  by  C.  Monro^  in  February,  1828,  into  the 
names  of  the  three  cestui  que  trusts ;  and  in  June  follow- 
ing they  executed  a  general  release  to  C.  Monro.  The 
stock  continued  in  this  state,  Lyndon  Evelyn  receiving 
the  dividends,  until  June,  1833. 


1844. 


Statement. 


In  1833  Lyndon  Evelyn  contracted  to  purchase  estates 
of  large  value  from  Lord  Oxford;  and  in  the  months  of 
Jtme,  1833,  and  February,  1834,  the  said  two  sums  of 
stock  were  sold  under  powers  of  attorney,  granted  by 
the  Plaintiff  (then  EKzabeth  Evelyn)  and  Colonel  Evelyn 
to  their  father,  and  the  proceeds,  amounting  to  ll,445il, 
were  received  by  him  and  applied  to  his  own  use,  prin- 
cipally, though  not  wholly,  in  the  payment  of  the  pur- 
diase-money  to  Lord  Oxford 


On  the  7th  May,  1837,  Colonel  Evelyn  died;  and,  it 
being  supposed  that  he  died  intestate,  administration  of 
his  estate  was  granted  to  his  father  Lyndon  Evelyn. 
Two  testamentary  papers  of  Colonel  Evelyn,  dated  in 
April,  1834,  and  January,  1836,  were  afterwards  pro- 
duced and  proved,  under  which  the  Plaintiff,  his  sister, 
and  J.  Coningham  were  named  executors.  Under  the 
will  of  Colonel  Evelyn,  the  Plaintiff,  his  sister,  took  an 
interest  for  life  in  a  moiety  of  his  property,  with  re- 
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mainder  to  her  childreD,  if  any,  and  if  no  childreDf 
remainder  oyer.  The  will  was  prayed  by  the  Plaintiff 
and«/I  ConhiffhanL, 

On  the  29th  December;,  1838,  the  Pkintiffi  Mr.  and 
Mra.  Plunkett  were  married,  and,  on  that  occadon,  a 
eetdement  was  made,  which  was  the  subject  of  tibree 
indentorea.  By  the  first  indenture,  dated  the  day  pre- 
ceding the  marriage,  to  which  Lyndon  Evelyn,  both  the 
Plaintiffis  and  others  were  parties,  it  was  expressed  to 
be  proposed  and  agreed  on  the  part  of  the  Plaintiff  Mrs. 
Plunkett,  (then  Elizabeth  Evefyn),  that  Xyndbfi  Evefyn 
should  adyance  16,000/.,  of  which  a  competent  part 
should  be  applied  in  discharging  incumbrances  then  ex- 
isting on  certain  estates,  to  which  the  Plaintiff  Mr. 
Plunkett  was  therein  stated  to  be  entitled  in  pooocooicm 
and  in  remainder  expectant  on  the  death  of  his  fiither 
Lord  Dunsany,  and  the  residue  applied  in  discharging 
other  liabilities  of  Mr.  Flujikett;  and  certain  real  estates 
in  Herefordshire  and  Radnorshire  "mere  thereby  settled 
upon  uses  and  trusts  for  the  benefit  of  Z^miionfoei^  and 
the  Plaintiffis  and  the  children  of  the  Plaintiffi,  with  re- 
mainder, as  to  the  Radnor  shire  estates,  to  the  uses  declared 
of  the  Dunsany  property  in  the  second  deed  of  even 
date,  and,  as  to  the  Herefordshire  estates,  to  the  use  of 
LyndonEvefynin  fee;  and  Lyndon  Evelyn  also  coyenanted, 
that,  within  six  months  after  Ins  death,  20,000il  should 
be  paid  out  of  his  estate,  and  inyested  upon  the  like 
uses  with  those  thereby  declared  oT  the  Radnorshire  es- 
tates. By  the  second  indenture  of  the  same  date,  to 
which  the  Plaintiffs,  Lyndon  Eveybi,  and  others  were 
also  parties,  the  Plamtiff  Mr.  Plunkett  settled  and  coye- 
nanted,  on  the  death  of  his  father,  to  settle  all  the  Dun- 
sany  estates  in  tail  upon  uses  and  trusts  for  the  benefit 
of  the  Plaintiffs  and  their  children.  The  third  indent- 
ure, to  which  it  did  not  appear  that  Lyndon  Evelyn  was 
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a  parfy,  related  exclusivelj  to  the  benefidal  interest  of 
Miss  Evehffi  in  the  property  she  derived  under  the  will 
of  her  brother  Colonel  Evelyn,  and  which  was  thereby 
covenanted  to  be  settled  in  manner  therein  mentioned. 

Lyndon  Evelyn  died  in  Aprils  1839.  His  will,  where- 
by he  devised  and  bequeathed  his  real  and  personal 
estate  to  the  Defendant  Francis  Evelyn,  subject  to  cer- 
tain legacies  to  others  of  the  Defendants,  was  proved  by 
the  Defendant  Robert  Lewis,  his  executor. 

The  bill  was  filed  by  Mr.  and  Mrs.  Plunkett,  praying 
that  the  Defendant  Lewis,  as  such  executor,  might  be 
decreed  to  replace  the  said  sums  of  10,5002.  and  2048/L 
6^.  Sd.  trust  stock,  and  that  an  account  might  be  taken 
of  what  was  due  from  the  estate  of  Lyndon  Evelyn  in 
respect  thereof;  that  the  Plaintiff  and  the  Defendant 
J.  Conmgham  might  be  declared  entitled  thereto ;  and 
that,  if  necessary,  a  suffident  portion  of  the  real  estate 
might  be  sold  or  mortgaged  in  order  to  satisfy  the  same. 

The*  Plaintifis  did  not  by  their  bill  admit  that  the 
real  estates  of  Lyndon  Evelyn  were  effectually  devised. 
The  bill  averred  that  the  Defendant  Francis  Evelyn 
claimed  to  be  devisee  of  the  real  estate,  but  alleged  that 
the  Plaintiff  was  the  heiress-at-law  of  Lyndon  Evelyn. 
The  Defendants,  (except  Coningham),  by  their  answer, 
insisted  that  the  interests  of  the  children  of  Lyndon  Eve- 
lyn had  been  voluntarily  given  up  by  them  to  their 
father ;  or,  that,  if  not,  the  share  of  the  daughter  therein 
had  been  satisfied  by  the  property  settled  for  her  benefit, 
upon  her  marriage,  and  the  share  of  the  son  by  several 
sums  of  money  advanced  to  him.  The  Defendants  in- 
sisted upon  the  validity  of  the  will  as  a  devise  of  the 
real  estates.  Much  evidence  was  gone  into,  which  it 
is  not  necessary  to  state,  further  than  to  refer  to  the  re- 
sult, as  it  appears  on  the  conclusion  of  the  Court  upon 
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it  It  afipeared  that  a  creditors*  suit  for  the  admimstnitioa 
of  the  estate  of  Lyndon  Evefyn  had  been  instituted  hj  the 
Phdntiff  'Sir.  Flunketty  and  in  that  suit  the  PlaintifEs  had 
made  no  claim  in  respect  of  the  stock  in  question  in 
this  suit.  A  legatees'  suit  had  also  been  instituted  for 
the  administration  of  the  same  estate,  and  in  that  suit 
the  present  dium  had  been  made,  and  afterwards  with- 
drawn. 


Argument,         Mr.  Swonston,  Mr.  Hodgson^  and  Mr.  Caherty  for  the 
P]ainti£b. 

Mr.  WUkocky  for  the  Defendant  Comnffham,  in  the 
same  interest  as  the  Plaintiff  as  to  one  moiety  of  the 
fund  in  question. 

Mr.  RomSbf  and  Mr.  Bacon,  for  the  devisee  of  the 
real  estate. 

Mr.  CanArffityfor  l^atees  whose  l^acies  were  charged 
on  the  real  estate. 

Mr.  Kenyan  Parker  and  Mr.  Glasse,  for  Lewis,  the 

executor. 

The  several  points  raised  in  argument,  so  far  as  they 
called  for  decision,  are  the  subject  of  distinct  considera- 
tion in  the  judgment. 

The  cases  cited  in  support  of  the  proposition,  that  the 
claim  of  the  Plaintiffs  was  not  satisfied,  either  by  the 
settlement  or  by  advancement,  were  the  following: — 
Chidky  V.  Lee  (a),  M^DawaU  v.  Halfpenny  (J),  Prime 


(a)  Pre.  Gha.  228. 


(6)  2  Vera.  484. 
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V.  Stebbinff{a)y  Clark  v.  SeweU{b)i  Barclay  v.  Wain- 
wright  (c),  Tokan  v.  Collins  {d)s  Ex  parte  Pye  («),  Drewe 
V.  Bidffood(f)y  Stochen  v.  Stocken  {y).  Smith  v.  Lyne  (A), 
Wharton  y.  Earl  of  Durham  (t).  And  the  other  cases^ 
referred  to  as  supporting  the  contrary  proposition^  were, 
— Seed  V.  Bradford  (A),  Wood  v.  Briant  (/),  Famham 
V.  PhilUps  (m),  Surges  v.  Mawbey  (n),  CS^ve  v.  bar- 
ren/ (o),  Goldsmid  v.  Goldsmid  (p).  On  the  question  of 
the  admissibility  of  evidence  to  raise  or  repel  the  pre- 
sumption of  satisfaction,  B€iker  y.  Paine  (q),  HincheUffe 
V.  HincheUffe  (r),  Druce  v.  Denison  (5),  Trimmer  v. 
Bayne  {t).  White  v.  Williams  («),  Langham  v.  Sanford  {x), 
Monck  V.  Zorrf  il^cmcA  (y)  were  cited.  2  Story  Com.  Eq. 
Juris.,  p.  473,  s.  1121,  and  2  Rop.  Leg.  57,  were  also 
referred  to  on  the  general  argument 


1844. 


ArgMmtni. 


Vicb-Chancellor  : — 

The  questions  argued  before  me  were,  first,  whether 
the  transaction  relating  to  the  trust  funds,  derived  under 
the  settlement  of  1789,  the  subject  of  this  suit,  (which, 
for  distinction,  I  will  call  the  trust  stock),  amounted  to 
a  gifl  of  that  trust  stock  by  the  children  to  their  father 
Lyndon  Evelyn;  or  whether,  at  the  time  of  the  marriage 


Judgment, 


(a)  2  Ves.  409. 

(6)  3  Atk.  98. 

(c)  3  Ves.  466. 

Id)  4  Ves.  483. 

(<?)  18  Ves.  140. 

If)  2S.8i  S.  424. 

Ig)  4  My.  &  Cr.  95. 

(A)  2  Y.  &  C.  C.  C.  345. 

(i)  5  Sim,  297;  3  Myl.  & 
K.  472;  10  Bligh,  N.  S.,  526; 
3  CI.  &  Fin.  146,  S.  C. 

(*)  1  Ves.  501. 


(0  2  Atk.  521. 
(m)  Id.  215. 
(n)  10  Ves.  319. 
(0)  18  Ves.  8. 
(p)  1  Swanst.  211. 
(q)  1  Ves.  457. 
(r)  3  Ves.  516. 
(«)  6  Ves.  397-9. 
(0  7  Ves.  508. 
(11)  3  V.  &  B.  72. 
(x)  2  Mer.  17. 
(V)  1  Ba.  &Be.29e. 
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of  his  daughter^  he  remained  debtor^  in  equity^  to  his 
children,  for  the  proceeds  of  such  trust  stock.  Secondly, 
whether  such  claim  (if  any)  as,  at  the  lime  of  her  mar- 
riage. Miss  Evelyn  had  against  her  father,  in  respect  of 
her  moiety  of  the  trust  stock,  was  satisfied  by  the  settle- 
ment of  1838.  Thirdly,  whether  the  daims  of  Mrs. 
Plunketty  and  of  the  Defendant  Coninghaniy  as  one  of 
Colonel  EvelyvCs  executors,  in  respect  of  his  moiety  of 
the  trust  stock,  were  affected  by  the  settlement  of  1838, 
or  by  advancement  Fourthly,  whether  the  PlaintiflfB 
in  this  suit  could  affect  the  real  estate  oi  Lyndon  Evelyn, 
in  order  to  satisfy  such  claim  as  they  may  establish  in 
the  suit 


In  considering  the  second  question,  which  I  shall  first 
notice,  it  is  to  be  observed  that  the  claim  of  the  Plidntiff 
was  to  one-half  of  the  1 1,445/L,  after  her  father's  death ; 
and  the  advance  he  makes  upon  her  marriage  is  16,0002. 
in  ready  money,  and  20,0002^  more  within  six  months 
after  his  death,  besides  a  settlement  of  land,  the  property 
thus  settled  being  estimated  at  70,000/.  in  the  whole. 
It  was  not  argued  before  me,  (nor  coiild  it  have  been 
ai^ed  with  success),  that  such  provision  would  not 
satisfy  Miss  Evelyn^ s  chum,  by  reason  only  that  the  ad- 
vances so  made  and  agreed  to  be  made  were,  in  their 
nature  and  character,  so  different  from  the  father's  liabi- 
lity, that  one  could  not  be  presumed  to  be  a  satisfaction 
of  the  other;  or  that  satisfaction  is  not  to  be  presumed 
in  this  case,  unless  from  the  terms  and  construction  of 
the  entire  settlement,  (consisting  of  the  three  deeds),  or 
from  the  whole  transaction,  the  application  of  the  doctrine 
of  satisfaction  ought  to  be  excluded. 


I  certainly  think  that  the  transaction  of  February,  1828, 
— ^the  transfer  of  the  stock  by  Monro  to  the  three  cestui 
que  trusts, — ^left  the  beneficial  interests  of  the  parties 
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untouched.  When  Mr.  Evelyn  says^  *^it  will  march  in 
the  course  pointed  out  hj  the  settlement,''  I  think  he 
meant  only  that  the  transfer  itself  woiild  be  in  accordance 
with  those  trusts.  What  he  meant  by  the  ^^  exception  " 
whidi  follows  is  not  so  dear.  But  no  suggestion  of  an 
intention  to  change  the  rights  of  the  parties  by  the  mere 
transfer  is  made,  and,  in  that  state  of  things,  I  think  those 
rights  would  remain  as  before.  Having  come  to  this  coi^ 
elusion  as  one  of  law,  Ihayefeltatliberty  to  look  into  the 
evidence,  to  see  whether  anything  would  thereby  appear 
inconsistent  with  this  oondodon ;  and  it  is  satisfactory 
to  me  to  find  very  condusive  testimony  that  snch  was 
Lyndon  Evelyn^s  understanding  as  to  the  mere  effect  of 
the  transfer,  and  until  the  trust  stock  was  sold  in  1833 
and  1834.  If  anything  constituted  Lyndon  Evelyn  the 
owner  of  the  trust  fund,  it  was  the  sale  of  that  stock  and 
payment  of  the  proceeds  to  him,  as  of  the  free  giftof  his 
children.  The  truth  of  the  case,  as  regards  that  trans- 
action, is  not  perfectly  dear  upon  such  of  the  evidence 
as  isstrictly  admissible;  but  I  shall,  for  the  purpose  of 
trying  this  case,  (so  far  as  the  daim  of  Mrs.  Flunkett  in 
her  own  right  is  concerned),  suppose  that  Lyndon  Eve^ 
lyn  remained  accountable  to  his  children,  as  before  the 
sale,  for  their  interest  in  the  trust  stock. 


1844. 
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Now,  the  rule,  as  stated  (a),  and,  I  believe,  correctly 
stated,  is  this:  that,  where  a  debt  exists  from  aparent  to 
a  child,  '^an  advancement  upon  the  child's  marriage,  or 
upon  some  other  occasion,  of  a  portion  equal  to  or  ex- 
ceeding the  debt,  in  the  parent's  life,  shall  primft  facie  be 
deemed  a  satisfaction."  I  think  this  presumption,  in 
the  abstract  case,  is  just  and  reasonable.  If  a  debtor 
pays  to  his  creditor  a  sum  equal  to  his  debt,  the  pre- 
sumption  must  be,  that  he  intends  by  the  payment  to 


(a)  2  Roper,  Leg.  57. 
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discharge  the  debt;  and  if^  instead  of  paying  it  into  the 
hands  of  the  creditor,  he  pays  it  to  another  for  the  use 
and  benefit  of  the  creditor,  as  part  of  a  transaction  to 
which  the  creditor  is  a  consenting  party,  the  presumption 
in  the  abstract  must  be  the  same.  I  say  in  the  abstract, 
because  all  the  cases  shew  that  the  presumption  may  be 
rebutted,  and  that  the  circumstances  of  each  case  must 
be  considered  before  the  Court  can  decide,  whether,  upon 
the  whole  case,  the  presumption  is  to  be  admitted  or 
rejected  In  this  case,  the  existence  of  a  debt  of  ascer- 
tained amount,  and  the  advance  by  the  father  to  an 
amounf  far  exceeding  the  amount  of  the  debt,  and  that 
on  behalf  of  the  daughter,  in  a  transaction  to  which  she 
was  a  party, — all  concur.  But  it  was  said,  first,  that,  in 
the  settlement  by  Lyndon  Evelyn,  distinct  considerations 
(which  I  have  already  noticed)  were  expressed,  and  that 
the  expression  of  those  considerations  excluded  the  satis- 
faction; secondly,  that  the  entire  settiement  was  a  pur- 
chase from  the  husband,  and  that,  as  he  gave  value  for 
tiie  lady's  settied  fortune,  it  would  not  be  presumed 
that  the  whole  intention  of  the  parties  was  not  expressed 
in  the  settiement;  and,  tiiirdly,  that  the  husband  had 
no  notice  of  his  wife's  rights  in  the  trust  stock,  and, 
therefore,  could  not  be  barred 


In  Wood  V.  Bryant  (a),  the  father  was  administra- 
tor durante  minore  setate  of  an  estate  under  which  his 
daughter  was  interested  to  an  extent  not  exceeding  SOOiL 
On  her  marriage  the  father  agreed  to  give  his  daughter 
800^  as  aportum,  and  in  consideration  of  natural  love 
and  affection ;  and  in  that  case,  as  in  this,  the  argument 
was  founded,  inter  alia,  upon  the  expression  of  considera- 
tion. Lord  Hardwicke  went  fully  into  the  law  upon 
the  broad  principle  of  satisfaction;  and,  independendy 


(a)  2  Atk.  521. 
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of  some  delay,  to  which  he  a(l?erted,  held  it  a  satisfac- 
tion. He  said,  ^'  There  are  very  few  cases  where  a  father 
will  not  be  presumed  to  have  paid  the  debt  he  owes  to 
a  daughter,  where,  in  his  lifetime,  he  gives  her  in  mar- 
riage a  greater  sum  than  he  owed  her;  for  it  is  very  un- 
natural to  suppose  that  he  would  choose  to  leave  himself 
a  debtor  to  her,  and  subject  to  an  account."  And  he  ex- 
pressed his  disapprobation  of  Clddley  v.  Lee  (a),  in  which 
Sir  J,  Trevor  went  upon  the  ground  that  the  husband 
was  ignorant  of  his  wife's  claim.  The  case  of  Seed  v. 
Bradford  (£)  contains  a  very  dear  expression  of  Sir  John 
Strangers  opinion  upon  the  abstract  point,  although  he 
fortified  his  opinion  upon  that  point  by  the  acquiescence, 
to  which  he  referred.  In  that  case,  also,  die  husband 
appears  not  to  have  known  of  his  wife's  right  until  after 
the  marriage.  In  Chave  v.  Farrant  (c),  the  father,  owing 
150iL  to  his  children,  as  executor  of  their  grandfather, 
covenanted  in  their  settlements  to  pay  1000^  each  for 
the  portions  of  his  daughters.  It  did  not  appear  that  the 
husbands  knew  of  the  debt  Sir  W,  Grant  was  dear 
upon  the  point. 


1844. 


Judjfnunt, 


The  above  cases,  which  bring  the  law  down  £rom 
Lord  Hardwicke  to  the  time  of  Sir  W.  Grants  have,  I 
bdieve,  always  been  considered  as  shewing  the  law  of 
the  Court  They  clearly  dedde,  that  neither  the  ex* 
pression  of  natural  love  and  affection  as  the  reason  of 
the  ^ft,  nor  the  ignorance  of  the  husband  of  his  wife's 
rights,  will  necessarily  prevent  the  application  of  the  doc- 
trine of  satisfaction.  And  if  the  acts  and  declarations  of 
the  parties,  as  proved  in  evidence,  are  to  be  taken  into 
account  in  this  case,  (as  in  some  of  the  cases  they  have 
been),  it  \&  impossible  to  say  they  do  not,  in  the  dearest 


(a)  Pre.  Cha.  228. 


(h)  1  Vei.  500. 


(c)  18  Ves.  8. 
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manner^  oonfirm  the  conclusion  to  which,  without  those 
acts  and  declarations,  I  should  come. 

I  must  not,  however,  be  understood  as  intimating  an 
opinion  that  tiie  expression  of  natural  love  and  affection, 
as  the  consideration  of  a  portion  given  by  a  parent  on 
the  marriage  of  a  child,  may  not,  in  any  case,  be  entitied 
to  weight.  In  the  case  of  a  portion  being  the  exact 
amount  of  the  parent's  debt  to  his  child,  perhaps  it  might 
be  material,  at  least  in  conjunction  with  other  circum- 
stances; for  it  might  be  said  that  natural  love  and  affec- 
tion could  not  be  the  motive  for  discharging  a  legal  or 
equitable  obligation :  but  that  reasoning  can  have  little 
weight  where  the  iatiier,  as  in  this  case,  gives  a  portion 
so  far  exceeding  his  liabilily.  There  is  here  ample  to 
satisfy  the  natural  love  and  affection,  witiiout  exclud- 
ing the  presumption  that  the  debt  was  intended  to  be 
satisfied  also. 


With  respect  to  the  other  point  relied  upon  by  the 
Plaintiff,  that  the  settlement  must  be  construed  as  a 
purchase  by  tiie  husband,  I  cannot  comprehend  how  tiiat 
bears  upon  the  question.  It  is  the  advance  by  the  father 
which,  by  presumption  of  law,  satisfies  his  liabilities; 
and  if  that  advance,  nmpliciter,  would  discharge  him,  I 
cannot  understand  the  ai^ument  which  supposes  that  the 
advance  will  lose  its  operation  in  the  father's  favour, 
because  he  obtains  for  the  daughter  the  additional  bene- 
fit of  a  settiement  by  her  husband.  I  should  have  thought 
the  argument  in  favour  of  satis&ction  ratiier  &  fortiori 
from  such  circumstances.  No  case  was  produced  sanc- 
tioning such  an  argument ;  and  I  think  the  observations 
of  the  Vtce-ChanceUar  (a)  point  strongly  the  other  way. 


(a)  5  Sim.  314,  315. 
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He  BaySy  that,  where  the  husband,  in  consideration  of 
his  wife's  portion,  settles  his  own  estate,  that  is  the  same 
thing  quoad  satisfaction  as  if  her  fortune  were  settled. 

None  of  the  cases  cited  for  the  Defendant,  unless 
Wharton  t.  Lord  Durham  (a)  be  an  exception,  touches 
the  present  case.  In  that  case  John  Lambton,  at  the 
time  of  his  daughter's  marriage,  was  seised  in  fee,  under 
his  brother  William's  will,  of  certain  lands,  subject  to  a 
term  of  years  vested  in  trustees  under  the  same  will,  for 
raising  15,00021,  to  one-third  of  which,  his  daughter, 
afterwards  Mrs.  Wharton,  was  entitled  John  Lambton 
hsAf  by  will,  made  before  the  marriage,  given  to  the 
same  daughter  10,000/.  for  life,  with  remainder  to  her 
children.  On  the  marriage  of  Mrs.  Wharton,  John  Lanib^ 
ton  gave,  as  her  portion,  15,000/.,  upon  trusts  materially 
differing  from  the  trusts  of  the  will  as  to  the  10,000/. ; 
and  by  the  marriage  settlement  it  was  declared,  that  the 
15,000/.  was  in  iuU  satisfaction  and  discharge  of  Mrs. 
WhartotCs  claims  under  William  Lambton! s  will;  but  no 
mention  was  made  of  the  will  of  John  Lambton.  The 
claim  was  made  in  respect  of  the  10,000/.  only.  In  the 
aigument(&),  the  SoUcitor-^General  certainly  states,  that 
the  5000/.  would  not  have  been  satisfied  by  the  15,000/., 
unless  that  intention  had  been  declared.  But  he  does 
not  explain  why ;  and  certwily  the  cases  n^ative  the 
abstract  necessity  for  such  a  declaration.  The  question 
never  would  have  arisen  if  it  were  so.  The  Vice- Chan- 
cellor does  not  adopt  that  reasoning  of  the  JSfoHcitor- 
Cfeneral,  but  says,  tiie  express  declaration,  that  the 
15,000/.  shall  satisfy  one  sum,  (the  5000/.),  is  evidence 
of  intention  to  confine  it  to  that(c).  He  goes  elabo- 
rately tiux>ugh  the  other  parts  of  tiie  case,  and  by  no 
means  fotmds  his  judgment  upon  that  alone.     From 


1844. 
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(a)  5  Sim.  297 ;  3  Myl.  &  K. 
472;  10  BUgh,  N.  S.,  526. 


(6)  5  Sim.  309. 
(c)  Id.  316,317. 
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what  Lord  Brougham  said  on  the  re-hearing  (a),  it  might 
appear  doubtful  whether  he  adopted  or  not  the  sugges- 
tion at  the  bar  to  which  I  have  adverted;  but»  fix>m 
what  he  says  in  a  later  part  of  his  judgment  {b)^  it  is 
dear  that  he  thought  the  effect  to  be  given  to  a  decla- 
ration^ that  a  portion  given  on  marriage  was  given  in 
satisfaction  of  a  particular  sum^  was  matter  for  consider- 
ation only,  though  of  great  weight ;  and  he  refers  to 
Bduffh  V.  Read{c),  a  case  which  is  explained  by  Lord 
Lyndhurst  (rf).  It  is,  however,  unnecessary  to  pursue 
this  inquiry  further,  for  the  point  does  not  occur  in  the 
case  before  me. 


I  have  been  chiefly  pressed  in  this  case  with  the  ex- 
pression attributed  to  Lord  Lyndhurst  (e),  that  'Mt  was 
necessary,  as  far  as  related  to  this  debt,  (the  500021), 
that  the  provision  in  satisfaction  of  it  should  be  in  terms 
expressed ;  but,  as  far  as  related  to  the  provision  by  the 
will,  it  was  not  necessary,  because  that  effect  is  produced 
by  the  operation  of  law.**  I  should,  of  course,  follow 
the  opinion  thus  intimated  if  it  had  been  intended  as 
the  expression  of  a  general  rule,  but  I  think  it  was  not 
so  intended ;  and  taking  it  as  applied  exclusively  to  the 
case  then  before  the  House  of  Lords,  it  appears  to  me 
to  have  no  bearing  on  the  present  case.  That  the 
passage  referred  to  was  not  intended  as  expressing  any 
abstract  rule,  may  be  inferred  from  the  fact,  that  the 
point  did  not  arise  in  the  case  of  Wharton  v.  Lord 
Durhanu  No  case  had  been  cited  on  that  point  in  the 
argument :  the  cases  all  support  the  contrary  proposi- 
tion ;  and,  in  fact,  the  doctrine  itself  would  not  exist, 
or  call  for  adjudication,  if  such  were  the  law.  It  is  the 
absence  of  expression,  and  that  only,  which  raises  the 


(fl)  3  Myl.  &  K.  478. 

(6)  Id.  481  et  8eq. 

(c)  3Bro.  C.  C.192;  1  Ves. 


jun.  257. 

(d)  10  Bligh.,  N.  S.,  546, 547. 
(«)  Id.  546;  3  CI.  &  Fin.  156. 
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question  in  any  of  the  cafles.  I  consider  the  presump- 
tion of  law  to  he,  that  the  settlement  would  satisfy  the 
debt;  and  that  presumption^  being  in  this  case  unopposed 
by  any  evidence  whatever,  becomes  conclusive. 

I  should  not,  however,  do  justice  to  the  Defendant  if 
I  were  to  pass  unnoticed  the  evidence  in  the  cause, 
which,  although  it  has  proved  unnecessary,  is  yet  clearly 
admissible  to  support  the  presumption.  [His  Honor 
then  stated  the  evidence  given  in  support  of  the  defence, 
that  the  settlement  of  1828  was  intended  to  satisfy  and 
extinguish  the  claim  of  the  Plaintiff  Mrs.  Plunkett  to 
her  moiety  of  the  trust  stock ;  and,  after  saying  that  the 
evidence  was  conclusive  against  that  claim,  proceeded : — "] 
It  is,  therefore,  unnecessary  to  consider  the  first  ques- 
tion,— ^whether  the  transaction,  with  regard  to  the  trust 
stock,  constituted  a  gift  of  that  stock  to  the  father, — 
so  far  as  that  question  applies  to  the  Plaintiff  Mrs. 
Plunkett.  It  is  only  with  reference  to  the  moiety  of 
the  trust  stock  claimed  by  the  representatives  of  Colonel 
Evelyn  that  the  questions  raised  in  this  suit  remain  to 
be  considered.  For  this  purpose,  I  must  treat  the  case 
as  if  any  stranger,  and  not  Mrs.  Plunkett,  sustained  the 
character  of  such  representative,  and  was  a  plaintiff  in 
this  suit 
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Colonel  Evelyn  was  not,  nor  were  his  representatives, 
in  that  character,  parties  to  the  settlement.  On  the 
contrary,  it  appears,  that,  on  the  part  of  Caningham,  the 
other  executor,  it  was  insisted  that  Colonel  Evehpis 
property  should  not  form  part  of  the  property  to  be  set- 
tled. I  can  find  no  principle  for  saying  that  an  advance 
to  the  Plaintiff  upon  her  marriage  can,  in  such  circum- 
stances, be  presumed  to  affect  Colonel  EvehpCs  share, 
only  because  she  happened  to  be  one  of  his  representa- 
tives. 

VOL.  in.  z  H.  w. 
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JB43^  [Hk  Honor  then  proceeded  to  oonader  the  erideiioe 

applicable  toCcJond  EvefyiCs  moiety  of  the  trust  atocfc, 
with  lefierenoe  to  the  fint  qnestioii,*— whether  there  had 
been  agift  of  that  moietj  by  theacm  to  the  fiither;  and 
finally  held  that  there  was  nothing  in  the  fiicts  whereupon 
to  eondndediat  there  had  been  anysnch  gift^and  thai  the 
oircomstances  did  not  call  for  any  ftuther  inquiry  on  that 
Advaiicct  made  point.  His  Honor  held,  also,  that  the  advances  shewn 
hif  toD,  rim.  to  haTC  been  made  by  the  fiither  to  the  son,  haying 
^^^^^  aU  been  made  whilst  the  trust  stodc  stood  in  the  name 
ntUfaction  of    ^f  Monro.  the  tmstee,  and  therefore  befi»re  any  debt  in 

the  claim  of  tbe  *  ^  ,      ^    ,  ,, 

ion  to  tiie  pro.  that  respect  had  arisen  as  against  the  fiither^  oould  not 

ftmd  belonging  Constitute  any  answoT  to  the  claim  of  the  rq>reaentatives 

iLiSd^lST'  of  the  son  for  his  share  in  the  proceeds  of  the  stock.] 

fiitiier  after  The  ckum  to  the  trust  stock  made  by  this  suit  must, 

•nch  adTanoea« 

therefore,  succeed  with  regard  to  the  share  of  Cdonel 
Evelyn  in  that  fund,  and  fail  so  fiurasidatestotheshare 
claimed  by  the  Plaintiff  in  her  own  rig^t 

The  feurth  and  only  remaining  question  is,  whether 
the  suit  is  so  fiwmed  that  the  real  estate  of  hj/ndan 
Evebfn  can  be  charged ;  and  I  am  of  opinion  that  it  is 
not ;  and  I  am  not  aware  of  any  authority  for  retaining 
the  bill,  to  enable  a  plaintiff  to  prove  that  he  has  not 
the  case  he  pretends  to  have.  The  bill  must  be  dis- 
missed with  costs,  so  far  as  it  seeks  to  obtun  payment 
of  the  daim  of  the  Pbdntifis  in  their  own  rights  and  so 
fiur  as  it  seeks  to  charge  the  real  estate.  The  represent- 
atives of  Colonel  Evefyn  are  entitled  to  the  moiety  of 
the  proceeds  of  the  tmst  stock;  and«  with  regard  to 
that,  the  usual  accounts  of  the  personal  estate  must  be 
directed. 
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MATTHEWS  t;.  SMITH. 

On  the  18th  of  December,  1843,  the  Plaintiff  moved, 
upon  notice,  for  an  injmiction  to  reBtrain  the  Defendant 
fix)m  asaigning  or  in  any  way  disposing  of  the  patents 
and  partnership  premises  and  property  mentioned  in  the 
bill,  and  from  using,  exercising,  or  vending  the  said 
patents  and  patent  manufacture;  and  from  granting 
Uoenses,  or  pennission  to  others  to  use,  exercise,  or  vend 
the  same ;  and  from  using  and  permitting  to  be  used  the 
said  partnership  premises  otherwise  than  for  the  benefit 
of  the  said  co-partnership,  and  according  to  and  in  con- 
formity with  the  articles  of  partnership,  and  from  hin- 
dering the  Phuntiff  from  participating  in  the  manage- 
ment of  the  said  co-partnership  business,  and  from 
having  free  access  to  the  said  partnership  premises  and 
the  works  and  property  of  the  said  co-partnership,  and 
the  books  and  accounts  belonging  thereto;  and  also  to 
restrain  the  Defendant  from  removing  the  books  and 
accounts,  and  any  of  the  said  partnership  property,  from 
the  several  places  where  the  same  ought  to  be  kept 
respectively,  according  to  the  provisions  of  the  articles. 
After  hearing  the  motion,  the  Court,  on  the  20th  of 
December^  awarded  the  injunction  to  restndn  the  De- 
fendant from  assigning,  vending,  or  disposing  of  the 
patents  and  leasehold  premises  of  the  partnership,  and 
from  removing  the  books  from  the  partnership  premises, 
but  made  no  further  order. 


loth  Feb. 


Jaiisdiction  of 
the  Court  to 
grant  or  dis- 
solve  an  injunc- 
tion, or  com- 
mit for  con- 
tempt, in  cases 
where  the  plain- 
tiffs or  defend- 
ants, or  other 
persons,  pub- 
lish notices  or 
advertisements 
with  reference 
to  the  subject 
of  a  suit,  cal- 
culated to  preju- 
dice the  nghts, 
or  misrepresent 
the  relative 
position  or 
character,  of 
any  of  the  par- 
ties to  the  cause. 

Statement. 


li^ttetioH. 


In  the  early  part  of  February,  1843,  the  Plaintiff 
caused  the  following  advertisement,  signed  by  his  soli- 
citor, to  be  inserted  in  the  THmes  newspaper,  and  in  the 
Mining   Gazette: — "Wire-rope  patents. — The  under- 

z2 
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signed  is  requested  by  Mr.E^bnund  Matthews,  the  Plain- 
tiff in  a  suit  instituted  by  him  against  Andrew  SmM,  of 
MiUwaU  and  White  Lion  Court,  Comhitt,  wire-rope  ma- 
nufacturer,  to  give  notice  to  all  persons  dealing  with  Mr. 
Andrew  Smith  that  the  above-mentioned  patents  cannot 
be  parted  with  or  disposed  of,  or  any  licenses  there- 
under granted,  without  the  consent  of  Mr.  Matthews,  and 
that  Mr.  Smith  has  not  any  l^al  right  to  buy  mate- 
rials for  wire-rope,  or  receive  money  for  sales  of  wire- 
rope,  except  with  the  consent  of  Mr.  Matthews;  and  all 
persons  so  dealing  with  Mr.  Smith  without  Mr.  Mat- 
thews^ consent,  after  this  notification,  must  take  upon 
them  all  the  consequences,  losses,  damages,  and  l^al 
proceedings  which  may  be  incurred  by  their  so  doing. — 
(Signed)    ^.  JB.,  &c,  SoUcitor.'* 


Motion.  Mr.  Ruuett  and  Mr.  WiUcock,  now  moved,  on  behalf  of 

the  Defendant,  that  the  injunction  might  be  dissolved, 
or  that  the  Plaintiff  might  stand  committed  to  the 
Queen's  prison  for  contempt  of  this  Court,  in  having 
published,  or  caused  to  be  published,  the  said  advertise- 
ment 

Argument.  They  cited  Roach  v.  HaU  (a),  where  Lord  Hardwicke 
said,  that  nothing  was  more  incumbent  on  a  court  of 
justice  than  to  preserve  the  proceedings  from  being  mis- 
represented, or  the  public  mind  from  being  prejudiced 
with  respect  to  parties  and  matters  pending  before  it. 
In  Ex  parte  Jones  (b)  Jjord  Erskine  describes  the  charac- 
ter of  the  publication  which  made  it  a  contempt,  ''  as 
interesting  the  public,  prejudiced  in  favour  of  the  author 


(a)  2  Atk.  409. 


(6)  ISVes.  239. 
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hj  her  own  partial  representation,  to  procure  a  different 
species  of  judgment  from  that  which  would  be  admini- 
stered in  the  ordinary  course."  In  this  case,  the  Plaintiff, 
adverting  to  tiie  suit  in  this  court,  left  it  to  be  inferred 
that  the  Defendant  was  incapacitated  from  carrying  on 
the  business,  owing  to  the  interference  of  the  Court, 
which  was  not  only  a  misrepresentation  of  the  result  of 
the  motion  for  the  injunction,  but  was,  in  fact,  an  at- 
tempt to  effect  those  very  objects  to  which  the  Court,  on 
hearing  tiie  motion,  had  refused  its  sanction.  They  cited 
also  Cann  y.  Cann(a).  The  notice  was  calculated  to 
do  serious  injury  to  the  trade. 


1844. 


Argument, 


Mr.  Kenyan  Parker  and  Mr.  Groce^  for  the  Plaintiff, 
argued  that  the  publication  of  the  advertisement  was 
not  a  contempt;  it  did  not  refer  to  the  injunction,  and 
did  not  affect  to  represent,  and  therefore  could  not  mis- 
represent, any  proceeding  in  the  cause.  It  was,  at  the 
farthest,  nothing  more  than  an  erroneous  statement  by 
the  Plaintiff  of  tiie  relative  position  of  the  parties, — an 
error  in  law  which  the  Court  would  not  visit  with  the 
penalties  of  a  contempt 


(a)  L.  C,  July  3rd.,  1754, 
(MS.)  Motion  by  the  Attorney- 
General,  that  the  Defendants  and 
Sarah  Farley  be  committed,  and 
be  restrained  from  publishing, 
printing,  or  vending  the  Defend- 
ants* answers.  Affidavits  read. 
Cur. :  Let  Sir  K.  Cann  and  Sarah 
Farley  be  restrained  as  prayed; 
and  let  Sarah  Farley  stand  com- 
mitted for  her  contempt.  And 
upon  Sir  B,  Cann  entering  his 
appearance  with  the  registrar,  as 
upon  an  attachment,  within  ten 
days,  let  him  be  at  liberty  to  come 


in  and  be  examined  touching  the 
said  contempt ;  and  let  the  Plain- 
tiff exhibit  interrogatories  for  that 
purpose  in  ten  days  after  such 
appearance. 

July  18th,  1 754.  It  being  ad- 
mitted by  the  counsel  for  the 
Plaintiff  Lady  Cann,  that  Defend- 
ant Sir  A.  Cann  has  made  his 
submission  and  paid  the  costs, 
and  the  said  Plaintiff  not  opposing, 
let  the  order  as  to  Sir  B.  Cann  be 
discharged,  and  let  Sarah  Farley 
be  discharged  out  of  the  custody 
of  the  warden  of  the  Fleet. 
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The  Vicb-Chancbllor  said,  that  ihe  insertion  of  the 
advertisement  in  this  form  was  not  a  ooBlenapt  lequi^ 
ing  the  interference  of  the  Court  by  committal ;  but 
the  PlaintiiF  had,  whether  ignorantly  or  nolf,  pablished 
an  advertisementy  containing  a  statem^ity  ocmiposed 
partly  of  what  the  Court  had  ordered^  and  partly  of  what 
it  had  not  ordered.  If  an  advertisement  of  this  kind  had 
been  published  before  tiie  motion  for  the  injunction,  he 
nK)st  probably  would  not  have  granted  it.  In  obtaining 
that  assbtance  from  the  Court,  the  Plaintiff  had  under- 
taken to  do  what  should  be  right  on  his  part,  and,  there* 
fore,  in  upholding  the  injunction,  the  Court  would  re- 
quire the  Plaintiff  to  insert  such  other  advertisements  as 
would  correct  the  error  contained  in  those  which  had 
given  rise  to  this  application. 


The  Plaintiff  undertook  to  insert  other  advertisements 
in  a  form  which  was  then  settied,  and  accepted  on  the 
part  of  the  Defendant 


1843. 
31^  Jufy. 


WALTON  V.  BROADBENT. 


fJ^^^t!"  °^     Ml^  WILLCOCK  moved,  on  behalf  of  aU  tiie  par- 

the  file  by  •         i_         i         •  •    •  .  ^^ 

conient.  ties,  that  the  bill,  containing  matters  which  they  were 

unwilling  should  remain  on  tiie  record,  might  be  taken 
off  the  file,  and  cited  Trername  v.  Tremame  (a).  The 
cause  had  been  compromised. 


The  Vics-CftANGBLLOR  made  the  order, 
(a)  1  Vera.  IW. 
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1843. 
Attorney-General  v.  Rat.  "^ — "^^^ 

±N  the  report  of  thiB  case  (Vol.  2,  p.  518)  it  appears  Note  on  ii^/or- 
that  the  order  directed,  among  other  things,  that  the  ^^^  ^vol.  2, ' 
proper  officer  diould  attend  and  produce  on  the  trial  at  P*  ^^^^' 
law  the  original  record  of  the  prooeedii^  filed  in  the 
smt.  No  objection  was  made  with  respect  to  the  order 
for  the  production  of  the  original  interrogatories  and 
depositions  in  the  Examiner's  Office,  but  the  Clerk  of 
Becords  and  Writs  requested  that  the  application,  so  far 
as  related  to  the  original  records  in  that  office,  might  be 
made  to  the  Master  qf  the  RoU$,  referring  to  the  stat. 
1  &  2  Vict.  c.  94»  The  motion,  as  to  the  latter  doca- 
mentSy  was  accordingly  made  before  the  Master  of  the 
Botts,  when  his  Lordship,  after  reserving  the  questi<»i 
for  consideration,  finally  refused  the  order;  observing, 
that  there  was  no  sufficient  proof  before  him  that  the 
production  of  tiie  original  record  was  absolutely  neces- 
sary on  a  trial  rekting  to  a  civil  matter;  that  great 
inconvenience  would  ensue  if  the  officers  of  the  Court 
were  required  to  attend  at  different  parts  of  the  country 
with  the  records ;  and  that  such  documents  ought  not  to 
be  exposed  to  the  risk  of  loss  or  injury,  or  removed  fix>m 
their  proper  deporitories.  The  reasons  for  refusing  the 
order  were  so  well  explained  in  HermeU  v.  Lyon  (a), 
that  it  would  be  sufficient  to  refer  to  that  case. 

(a)  1  B  &  A.  184-187. 


1844. 

BROUGHTON  v.  BROUGHTON.  27th  and'mh 

jyiOTION  for  leave  to  enter  the  memorandum  of  it  u  sufficient 
service,  under  the  Order  XXIV  of  August,  1841,  of  a  ^^^^h^ 

bill  ierved  un- 
der the  24th  Order  of  Angmt,  1841,  is  a  true  copy;  and  not  neoessarj  to  shew  (aain  Pen* 
fold  ▼.  Bouck)  the  manner  of  eiamination. 
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1844. 
Bbouohton 

V. 

BaouonroN. 


Argument, 


Judgment, 


copy  of  the  bill.  The  affidavit  stated  only  that  the 
copy  served  was  "b.  true  copy  of  the  bill,"  and  did  not 
verify  the  manner  of  examination. 


Mr.  Barber,  for  the  motion,  said,  that  the  case  of 
Penfold  V.  Bauch  (a)  had  not  been  followed  in  the  other 
branches  of  the  Court :  a  simple  averment  that  the  copy 
was  "  a  true  copy,"  without  any  more  particularity,  was 
deemed  sufficient. 


The  Vice-Chakcellob,  after  inquiry,  said,  that  he 

had  ascertained  the  practice  before  two  of  the  other 

judges  of  the  Court  to  be  as  was  stated.     In  deciding 

Penfold  V.  Bouch  he  had  applied  the  ordinary  rule  of 

evidence,  according  to  which  the  mere  statement  that 

one  document  was  a  copy  of  another  was  not  deemed 

sufficient  (&);  but  it  was  important  that  the  practice  of 

the  Court  should  be  uniform,  and  he  should,  therefore, 

defer  to  the  opinions  of  others,  though  by  no  means 

satisfied  that  his  own  practice  was  not  the  safer  and 

better  course. 

Order  made. 

(a)  2  Hare,  157.  ed.  3;  2  Phillips  on  Evidence,  132, 

{h)  1  Starkie  on  Evidence,  229,    133,  ed.  9. 


In  the  matter  op  the  act  1  WILL.  4,  a  60,  and  in 
THE  MATTER  OF  NIGHTINGALE'S  CHARITY. 

JD  Y  indenture  made  in  1634,  a  rent-charge  of  QL  2s.  6(L 

a  year,  arising  out  of  certain  premises  in  Glastonbury, 

was  granted  to  twelve  trustees  therein  named,  their 

charitable  lues,  heirs  and  assigns,  to  distribute  6/.  thereof  annually  on 

and  the  last  sur- 
vivor of  such 

trustees  being  unknown,  the  Conrt,  under  the  stat.  1  Will.  4,  c.  60,  s.  23,  on  the  petition  of 
the  persons  who  administered  the  charity  before  the  rent-charge  ceased  to  be  paid,  appointed 
new  trustees,  and  a  person  to  convey  the  rent-charge  to  such  tmstees. 


1848, 
31^  March, 

1844, 
\^h  Juhf, 
By  an  indenture 
of  1634,  a  rent- 
charge  was 
granted  to  cer- 
tain trustees  for 
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the  feasts  of  the  Annunciation  and  St,  Michael  amongst 
the  poor  of  the  upper  and  lower  alms-houses ;  the  re- 
maining 2s.  6d.  being  for  the  refreshment  of  the  trustees 
who  took  the  care  and  pains  of  attending  to  the  per- 
formance of  the  trust.  The  premises  were,  by  the  same 
indenture,  subjected  to  a  further  charge  of  1#«  per  week 
(nomine  poens)  for  every  week  that  the  rent-charge  re- 
mained unpaid,  with  power  of  distress  for  the  recovery 
of  the  same.  And  it  was  thereby  provided,  that,  when 
eight  or  nine  of  the  trustees  should  die,  the  surviving 
four  or  three  should  grant  the  rent-charge  to  twekre 
other  trustees,  to  be  named  by  the  Bishop  of  Bath  and 
Wells  and  the  Dean  of  Wells  for  the  time  being. 

The  petition  was  presented  by  the  perpetual  curate 
and  the  overseers  of  the  poor  of  the  united  parishes  of 
St,  John  Baptist  and  St.  Benedict,  in  Glastonbury,  stat- 
ing, that  it  did  not  appear  that  any  new  trustees  had 
ever  been  appointed,  but  that,  since  the  death  of  all  the 
said  trustees,  and  in  particular  since  the  year  1819,  the 
rent-charge  had  been  paid  to  the  clergyman  and  over- 
seers of  the  said  parishes,  and  by  them  distributed  to  the 
poor :  that  for  the  last  five  years  the  owner  of  the  pre- 
mises subject  to  the  rent-charge  had  refused  to  pay  the 
same,  alleging,  that  the  clergyman  and  overseers  were 
not  lawfully  entitled  to  receive  it.  The  petition  stated 
that  all  the  trustees  were  long  since  dead,  and  that  it  was 
not  known  who  was  the  survivor  of  them,  or  in  whom 
the  legal  estate  in  the  rent-charge  was  vested ;  that  the 
Bishop  and  Dean  were  willing  to  nominate  or  appoint 
new  trustees,  but  the  petitioners  were  advised  that  the 
rent-charge  could  not  be  conveyed  to  or  vested  in  such 
new  trustees  without  the  aid  of  the  Court,  and  the 
petition  prayed  a  reference  to  the  Master  to  appoint 
new  trustees  accordingly. 


1844. 
Rs  1  Will.  4, 

C.  60,    AND 

Nightin- 
gale's 
Charity. 

Statement. 
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Rb  1  Will.  4, 
e.  60,  AN» 

NlOHTIK- 

oalb's 
Cbabitt. 
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Mr.  FreeUng^  for  the  petition,  submitted  that  the  < 
came  clearly  within  the  stat.  1  WilL  4,  c  60,  s.  23. 
The  Court  would  presume  that  trustees  living  in  1634 
were  now  all  dead.  Whether  the  case  was  brought 
within  sect  8  of  the  same  statute  by  sect.  21,  would 
depend  on  the  question,  whether  the  statute  52  Geo.  3, 
a  101,  empowered  tiie  Court,  in  such  a  case,  to  make  a 
summary  order  without  suit. 


judgmei^.        'The  Vice-Chancellor  made  tiie  order  of  reference 
in  the  terms  prescribed  by  tiie  23rd  section. 


Order.  This  Court  doth  order,  that  it  be  referred  to  the  Master  &c,  whe- 

ther the  petitioners  are  the  persons  administering  the  charities  in 
the  petition  mentioned.  And  it  is  ordered,  that  die  Master  do  in- 
quire whether  all  the  persons  in  whom  the  rentrcharge  in  &c.  was  by 
the  indenture  of  the  20th  of  February,  1634,  vested,  are  dead;  and,  if 
dead,  whether  any  new  trustees  were  ever  appointed  of  the  said  rent- 
charge  ;  and  if  so,  whether  they  are  living  or  dead,  and,  if  dead,  who 
was  the  survivor.  And  the  Master  is  to  order  two  suoeessive  adver- 
tisements to  be  published  in  the  London  Gazette^  and  in  one  or  more 
of  the  newspapers  circulating  in  the  county  of  Someruet,  giving  notice 
that  the  representative  of  the  last  surviving  trustee  named  in  the  said 
indenture  of  the  20th  of  February,  1634,  is,  within  twenty-eight  days, 
to  appear  or  give  notice  to  the  Master  of  his  titis,  and  prove  his  pedi- 
gree or  other  title  as  trustee ;  and  if  no  person  shall  appear  or  give 
such  a  notice  within  such  twenty-eight  days,  or  the  person  who  might 
appear  or  give  such  notice  shall  not,  within  thh^-one  days  after  such 
notice  or  application,  prove  his  title  to  the  sattsfactien  of  such  Maa- 
ter,  then  it  is  ordered,  that  the  said  Master  do  approve  of  proper 
persons  to  be  appointed  trustees  of  the  said  rent-charge,  and  also  of  a 
proper  person  to  convey  the  charity  premises  to  the  trustees  so  to  be 
appointed.    [Reservadon  of  flvther  order  until  after  die  report] 


Report.  The  Master  found  that  the  peddoners  were  the  persons  administer- 

ing the  charity ;  and  reported  that  he  did  not  find  that  any  new  trua- 
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tMs  liAd  be«n  appointed,  and  no  representative  of  the  ninrivor  of  tha  1844. 

last  trustees  had  appeared,  and  he  had  therefore  approved  of  the       \^        a 
twelve  persons  named  in  his  report  to  he  new  trustees.  ^^  ^q  ^^vd  ' 

NlOBTIW- 
OALl'S 

Cbautt. 

The  Vice-chancellor  confirmed  the  report,  and  appointed  the      /«/«  13/A 

persons  therein  named  trustees  of  the  rent-charge,  and  appointed  a  

person  to  convey  the  rent-charge  and  premises  to  such  new  trustees         Ordtr, 
upon  the  trusts  of  the  indenture  of  the  20th  of  February,  1634,  in 
the  room  of  the  representative  of  the  said  hist  surviving  trustee. 


The 


WOOD  ALL  V.  WALKER  1844. 

29th  January, 
Plaintiff  had  been  a  shareholder  in  the  **  Agri-  In  a  suit  by  a 
cultural  and  Commercial  Batik  of  Ireland.^    The  De«  a  banking  com- 
fendants,  WcMery  Grterson,  and  various  other  persona,  j^JJJ;^^'^ 
cbumed  to  be  creditors  of  the  company,  and  brought  ten  and  set  aside, 
different  actions  in  the  Court  of  Queen's  Bench  in  /re-  sgainst  tbe 
land  against  its  public  officers,  for  the  reeoyery  of  such  of  thebanMhe 
allied  debts.  Li  these  actions,  judgments  upon  confes-  J^,!^^, 
don  were  entered  up  in  May,  1843,  for  yarious  sums,  vice  of  the  sab- 

,  a      poena  upon  the 

amounting  to  17,520/.  in  the  whole;  the  judgments  in  attorney  at  law 

fFaOer's  action  being  for  the  sum  of  1056i  2s.  3i,  and  ^^^"^^l 

in  Griersan's  for  428£  lis.  Id.     Jn  Noyember,  1843,  'iff/J]j^.'^ 

'  ^      ontof  thejnns- 

judgments  in  the  same  actions,  in  the  name  of  the  public  diction,  al- 
officers  of  the  bank,   were  confessed  in  the  Court  of  not  caased  a 
Queen's  Bench  in  England^  and  thereupon  a  writ  of  ^jjdmei? 
scire  facias  quare  executionem  non  was  issued  against  J|^]?^?^ 


the  Plaintiff  upon  the  judgment  in  GriersovCs  action.  Plaintiff  in 
The  bill  was  filed  to  restrain  proceedings  in  this  and  ^^^*^' 
the  other  judgments,  and  to  set  the  judgments  aside      Siaiemeni. 
as  against  the  Plaintiff,  impeaching  the  proceedings  on 
which  they  were  founded  as  being  collusiye  and  fraudu- 
lent, and  intended  not  for  the  purpose  of  recoyering  debts 
owing  by  the  company  to  the  plaintiffs  in  the  actions. 
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1844.  but  to  be  used  for  enforcing  contributions  from  persons 
who  were,  or  had  been,  shareholders,  towards  liabilities 
irregularly  incurred  by  the  managing  committee  in 
Dublin. 


Siatemeni. 


The  statements  of  the  bill  were  yerified  by  affidavit, 
by  which  it  was  also  stated,  that  Grierson  and  Walker 
were  residing  out  of  the  jurisdiction, — Grierson  in  Scot- 
land,  and  Walker  in  Bavaria, — ^and  that  Messrs.  John- 
ston, Farquhar,  and  Leech  were  the  attomies  at  law  for 
the  plaintiffs  on  die  record  in  all  the  judgments  in  the 
Queen's  Bench  in  England. 


Argumeni.  Mr.  Romitty  and  Mr.  Molt  moved^  that  service  of  the 
subpoena  in  this  suit  on  the  attomies  at  law  in  the  judg- 
ments, "  Walker  v.  Hodges,  public  officer,  fitc.,"  and 
**  Grierson  v.  Hughes,  public  officer,  &c,"  might  be  good 
service  on  the  Defendants  Walker  and  Grierson,  They 
submitted,  that,  as  against  Grierson,  at  whose  suit  the 
scire  facias  had  been  issued  against  the  Plaintiff,  sub- 
stitution of  service  on  the  attorney  was  within  tiie  ordi- 
nary rule ;  and  that,  as  against  Walker,  who  had  ob- 
tained a  judgment  which  he  might  at  any  time  make  use 
of  in  tiie  same  manner,  the  order  to  substitute  service 
was  equally  necessary. 


Judgment.  The  Vice-Chancellor  made  the  order  to  substitute 
service  on  the  attomies  at  law,  as  against  Walker  and 
Grierson. 


See  Botanquet  v.  Ranrfordy  public  officer,  &:e.,  11  Ad.  &:  Ell.  520, 
S.  C,  12  Ad.  &  £11. 812 ;  Executors  of  WHght  v.  Nutt,  1  T.  R.  388. 


CASES  IN  CHANCERY.  34I 

1844. 

HUGHES  V.  LIPSCOMBE.  2nd,  6M.  22«rf, 

Tand  TAlhJuly. 
HE  bill  was  filed  against  three  Defendants.     The  One  of  several 

Plainti£r  required  discovery  from  two  of  the  Defendants  served  with  the 

only,  (as  in  Order  XVII  of  August,  1841),  and  the  *^^^^^l^,,. 

other  Defendant  was  not  required  in  the  note  at  the  «wer,  i«,  under 
--,,.„  /.    ,       .  .the  16th  Order 

foot  of  the  bill  to  answer  any  of  the  interrogatories,  of  Augi]Bt,l84l, 

The  subpoena  to  appear  and  answer  in  the  usual  form  ^tinanjan- 

was  served  on  all  the  three  Defendants.    The  Defendant  "T^''  *t  ^*  "H' 

wnere  he  is  not 
who  was  not  required  in  the  note  at  the  foot  of  the  bill  required  to  do 
A  •   X  X  1  •  J  xi.      BO  by  the  note 

to  answer  any  mterrogatory  put  m  no  answer ;  and  the  inserted  at  the 

time  for  answering  having  expired,  the  PlaintiflT  pro-  under the*;^' 

ceeded  to  sue  out  an  attachment  against  him,  but  the  ?'J**L*^i?*"* 

^^^  '  default  of  an- 

officer  declined  to  seal  it  without  the  especial  direction  swer  by  soch  a 

^  ^,      ^        ^  defendant  with- 

Of  the  Court.  in  the  time 

~" allowed  for  an- 

swering, the 
Mr.  Freeling  applied  for  a  direction  to  the  officer  to  plaintiff  may 

seal  the  attachment,  and  submitted  that  the  Order  XYI  note  against 
of  August,  1841,  although  it  protected  the  Defendant  2UtoI!to!*^* 

from  exception  to  his  answer,  did  not  exempt  him  from       . . 

the  necessity  of  obeying  the  subpoena:  Wilson  \.  Jones  (a). 
The  answer  had  two  significations, — one,  that  of  defence, 
the  other,  that  of  discovery.  Because  the  Plaintiff  did 
not  require  the  assistance  of  the  Defendant  to  prove  his 
case,  it  did  not  follow  that  he  was  not  bound  to  answer, 
in  order  to  substantiate  the  proceedings.  The  travers- 
ing note  could  not  be  filed  until  the  time  for  answering 
had  expired;  (Order  XXI  of  August,  1841);  and  there- 
fore, if  the  Defendant  was  not  bound  to  answer,  the 
Plaintiff  was  equally  prevented  from  resorting  to  the 
traversing  note.  In  Emery  v.  Newson  (b)  it  was  held, 
that  a  traversing  note  could  not  be  filed  against  an  infant 
defendant. 

(a)  12  Sim.  961.  (h)  10  Sim.  564. 
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1844. 


HUOHBS 
LiFtCOMBB. 


Vicb-Chancellor  : — 

Prior  to  the  orders  of  26th  Augasty  1841^  a  defend- 
ant in  equity,  served  with  a  subpoena  to  appear  to  and 
answer  the  bill,  was  bound  primfi  facie  to  answer  every 
interrogatory  in  the  bill:  and  also  to  answer  every 
statement  and  charge  in  the  bill,  whether  specially  in- 
terrogated thereto,  or  not  The  practice  of  the  Court, 
prior  to  those  orders,  was  subject  to  this  further  incon- 
venience: a  defendant  who  was  ignorant  of  all  the 
facts  alleged  in  the  bill  had  no  direct  means  of  submit- 
ting, without  answering  the  bill,  to  such  decree  as  the 
plaintiff  might,  by  evidence,  be  able  to  prove  himself 
entitled  to,  and  the  plaintiff  had  no  means  of  putting 
the  truth  of  the  bill  in  issue  without  calling  for  an 
answer ;  and  if  he  called  for  an  answer,  he  subjected 
both  himself  and  the  defendant  to  the  expense  and  in- 
convenience of  an  answer  to  the  whole  bill,  although 
the  interests  of  neither  might  require  that  any  answer 
whatever  should  be  filed.  To  remedy  these  inconveni- 
ences, the  16th,  17th,  18th,  19th,  and  21st  Orders  of 
the  26th  of  August,  1841,  were  passed.  According 
to  the  practice  introduced  by  these  orders,  a  defendant 
cannot,  without  subjecting  himself  to  the  consequences 
of  impertinence,  unless  specially  interrogated,  (in  man- 
ner pointed  out  by  the  orders),  answer  any  statement, 
charge,  or  interrogatory  in  the  bill,  only  by  stating  his 
ignorance  of  the  matter  so  stated  or  charged.  And 
after  the  time  allowed  a  defendant  to  plead,  answer,  or 
demur,  not  demurring  alone,  to  the  bill,  has  expired,  if 
the  defendant  has  filed  no  plea,  answer,  or  demurrer  to 
the  bill,  the  plaintiff,  by  filing  a  traversing  note,  may 
bring  the  cause  to  issue  as  completely  as  if  the  defend- 
ant had  filed  an  answer,  and  the  plaintiff  had  replied 
thereto,  and  served  a  subpoena  to  rejoin.  And,  if  the 
case  be  one  in  which  the  interests  of  the  defendant  do 
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not  require  that  he  should  file  an  answer,  the  course 
pointed  out  by  the  2l8t  Older  is  that  which,  in  point  of 
expense  and  conveniencei  is  obyiouslj  best  adapted  to 
the  interests  of  all  parties. 

In  this  case  the  Plaintiff  has  not  called  upon  or 
required  the  Defendant  to  answer  any  statement^  charge, 
or  interrogatory  in  the  bill.  The  time  allowed  the  De- 
fendant to  plead,  answer,  or  demur,  not  demurring  alone, 
has  expired,  and  the  Defendant  has  not  filed  any  plea, 
answer,  or  demurrer  to  the  bilL  The  Plaintiff  has  not 
thereupon  filed  a  traversing  note,  but  has  required  the 
record  and  writ  clerk  to  seal  an  attachment  agfdnst  the 
Defendant  for  not  answering ;  and  the  record  and  writ 
derk  having  refused  so  to  do,  I  have  been  required  to 
direct  him  to  seal  the  attachment. 

In  the  absence  of  authority  I  should  have  had  no 
doubt  upon  the  point.  If  the  Plaintiff  in  this  case,  for 
the  mere  purpose  of  getting  his  cause  to  issue,  by  means 
of  a  replication,  instead  of  by  a  traversing  note,  had  de- 
sired an  answer,  he  might,  in  the  first  instance,  have 
interrogated  the  Defendant^  ^'  whether  he  did  not  claim 
some  interest,"  or  any  other  simple  question.  If^  by 
mistake,  he  had  omitted,  in  the  first  instance,  so  to  in- 
terrogate the  Defendant,  he  might  have  amended  his 
bill  and  supplied  the  deficiency.  Or  he  might  now, 
according  to  my  view  of  the  practice,  file  a  traversing 
note,  and  thereby  obtain,  with  the  least  expense  both  of 
money  and  time,  every  advantage  which  a  merely  formal 
answer,  followed  by  a  replication,  will  ^ve  him.  It  was 
said,  indeed,  by  Mr.  FreeUng,  that  a  traversing  note 
could  not  be  filed ;  that,  in  this  respect^  it  was  like  the 
case  of  an  infant  defendant^  from  whom  an  answer  was 
always  required.  I  do  not  agree  that  a  traversing  note 
cannot  be  filed  in  this  case.  If  the  Defendant  is  not  in 
default^  an  attachment  cannot  issue ;  and  if  he  is  in  de- 
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fault,  the  trayersing  note  may  be  filed.  The  right  of 
the  Plaintiff  to  file  the  traversing  note  is  incident  to  the 
same  default,  upon  which  alone  the  right  to  the  attach- 
ment (if  it  exists)  must  be  founded.  By  refusing  the 
attachment,  the  Plaintiff  can  lose  nothing ;  for,  if  the 
Defendant  desires  to  say  nothing  about  his  own  case,  the 
attachment  would  extract  from  him  nothing  but  some 
formal  and  immaterial  statement  If  a  traversing  note 
could  not  be  filed  in  the  case  of  an  infant  defendant,  it 
proves  that  infants  are  not  within  the  scope  of  the  orders 
referred  to ;  and  if  that  be  so,  the  old  practice  will  of 
course  apply  in  such  cases.  My  observations  are  directed 
to  those  cases  to  which  the  orders  apply. 

It  was  further  said,  that,  if  I  did  not  follow  Wiban  v. 
Jonesy  I  should,  in  effect,  disregard  the  well-established 
distinction  between  discovery  and  defence  in  one  and 
the  same  answer, — the  subpoena  calling  upon  the  De- 
fendant for  both,  and  the  bill  dispensing  only  with  the 
former.  But  to  that  the  answer  is,  that  the  Plaintiff  has 
no  interest  in  the  defensive  part  of  the  answer,  except 
in  so  far  as  an  answer  of  some  sort  may  be  necessary  to 
enable  the  Plaintiff  to  prosecute  his  suit,  by  giving  him 
something  to  reply  to.  The  defence  is  exclusively  for 
the  defendant's  use  and  benefit,  and  accordingly,  where 
the  bill  is  amended  after  answer,  and  does  not  call 
for  an  answer  to  the  amendments,  the  defendant  is 
allowed  a  certain  time  to  consider  whether  he  will  put 
in  an  answer  by  way  of  defence,  and  if  he  do  not,  the 
plaintiff  may  reply  to  the  old  answer,  and  so  prosecute 
his  suit.  To  give  him  the  same  means  of  prosecuting 
his  suit,  without  any  answer,  where  neither  the  plaintiff 
nor  the  defendant  desired  an  answer,  was  the  purpose  of 
the  traversing  note. 

Upon  the  above  view  alone,  I  should  be  prepared  to 
hold  that  an  attachment  would  not  issue ;  but  another 
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observation  ariees.  I  do  not  say  anything  about  the  bill 
in  this  particular  case,  because  the  question  before  me  is 
one  of  general  practice,  and  it  cannot  be  the  duty  of  the 
officer  charged  with  sealing  attachments  to  read  the  bilL 
I  will,  therefore,  suppose  a  case  in  which  the  defendant 
is  ignorant  of  the  matters  stated  or  charged  in  the  bill, 
in  which  he  has  nothing  to  add  to  the  case  made  by  the 
bill,  and  in  which,  not  being  called  upon  for  an  answer, 
he  has  not  filed  one.  In  sucha  case  (and  such  cases  are 
not  imcommon)  the  answer  must  of  necessity  be  imper- 
tinent imder  the  16  th  Order,  or  immaterial ; — ought  the 
orders  of  the  Court  to  be  so  construed  as  to  allow  the 
plaintiff  in  such  a  case  to  attach  the  defendant,  in  order 
only  that  the  plaintiff  may  have  a  nominal  answer  to 
leply  to,  when,  by  filing  his  traversing  note,  the  same  end 
may  be  accomplished?  My  opinion  is,  that,  according 
to  a  soimd  construction  of  the  16th,  17th,  18th,  and 
19th  Orders  of  August,  1841,  the  obligation  upon  a 
defendant  to  answer  the  bill  under  the  subpoena  only, 
there  being  no  interrogatories  addressed  to  him,  in 
manner  required  by  the  Orders  in  question,  is  taken 
away;  that  the  defendant,  in  that  case,  has  the  option 
of  not  answering  the  bill ;  and  that,  if  the  plaintaff  de- 
sires to  proceed  according  to  the  old  practice,  instead  of 
by  filing  a  travermng  note,  he  must,  in  the  first  instance, 
or  by  amending  his  bill,  specially  interrogate  the  de- 
fendant, in  manner  pointed  out  by  the  Orders  of  August, 
1841;  or  fall  back  upon  the  Orders  of  August,  1841, 
and  put  the  cause  at  issue,  by  means  of  a  traversing 
note. 


I  have  not  been  able  to  suggest  to  myself  a  single 
case  in  which,  by  this  construction  of  the  Orders,  the 
plaintiff,  unless  by  his  own  default,  can  be  prevented 
from  conducting  his  cause  in  the  way  he  thinks  best. 
But  any  other  construction  would,  in  my  judgment,  be 

VOL.  ni.  A  A  H.  w. 


346 


CASES  IN  CHANCERY. 


1844. 


Judgment. 


productive  of  inoonyenieiice,  if  not  of  injustice,  to  tiie 
defendant. 

[His  Honor  then  said^  that,  if  he  had  adopted  the  view 
of  the  Order  taken  in  Wilson  v.  Jones  hj  the  Vke- 
Chancellor  ofEnglandy  it  would  not  have  coincided  witii 
the  opinion  of  another  judge  of  the  Court;  and  he, 
therefore,  requested  that  the  application  might  be  made 
to  the  Lord  Chancellor ,  that  the  rule  of  practice  might 
be  settied.] 


22nd  and  2ith 
Jtdy. 


Mr.  FreeUng  made  the  application  before  the  Lord 
ChaneeUorf  when  his  Lordship  expressed  an  opinion, 
that  the  Order  qualified,  in  effect,  the  language  of  the 
subpcena,  so  as  to  render  an  answer  necessary  only  where 
tiie  note  called  for  it ;  and  that  the  case  was  one  in  which 
a  traversing  note  could  be  filed ;  but  added  that,  as  there 
was  a  difference  of  opinion,  the  question  must  not  be 
considered  as  disposed  of,  imtil  he  had  conununicated 
with  those  judges  of  the  Court  before  whom  the  point 
had  not  yet  been  judidallj  brought.  Subsequentiy, 
after  having  had  such  communication,  the  Lobb  Chan- 
cellor affirmed  the  above  construction  of  the  Orders. 
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TATAM  V.  WILLIAMS.  ifi^tttirfiWA 

February^  and 
IN  the  year  1816,  George  Bawsery    Thomas  Foster y  BiUbygwr^v- 
Charks  Bonner,  and  Thomas  Gaunt,  were  entitled,  in  ""^jJ'J^jje"* 
equal  shares,  to  the  yeins  of  coal  under  certain  lands  in  execaton  of  a 
Carmarthenshire;  and  also  to  shipping  places  for  coal,  had  died  thir- 
sites  of  roads,  and  other  premises,  under  leases  or  agree-  fo^uwiJgtitii. 
ments  for  leases  for  several  terms  of  years,  granted  or  tion  of  the  suit, 

•^  °  for  an  aocoont 

made  by  Lord  Cawdor,  Sir  H*  Owen,  and  the  Earl  of  ofthepart- 

Ashbumham, — subject  to  rents  and  covenants.     The  kfgs  and  trans- 
shares  of  the  partners  (except  Bowser's)  were  also  sub-  J^^J  J^*' 
ject  to  an  annuity  to  Stephen  Pitt.     By  a  deed  dated  the  deoeaacd  part- 
2nd  of  December,  1816,  Bowser,  Foster,  Bonner,  and  debtedtothe 
Gauni,  agreed  that  the  collieries  should  be  managed  by  ti^  of  hu 
Gaunt  and  Bowser,  the  younger,  who  should  receive  the  ^^iledfrti' 
profits;  and,  in  case  of  their  ceasing  to  manage  the  same,  co*ts,  on  the 
that  other  persons,  to  be  chosen  as  thereby  directed,  Upieoftime, 
should  manage  and  work  the  collieries  on  behalf  of  the  ^^^}^^^' 
persons  beneficially  interested;  and  that,  after  paying  former  partner- 
certain  specified  charges,  the  profits  should  be  divided  to  have  arisen, 
between  the  said  four  parties  in  equal  shares;  and,  in  known,  after 

the  death  of 
the  deceased  partner. 

Bt  an  agreement  between  some  of  the  partners  in  a  colliery,  reciting,  that  it  was  appre- 
hended it  would  be  competent  for  one  partner  to  determuie  the  joint  interest  and  bring  the 
partnership  property  to  sale,  and  that  the  death  of  any  partner  would  have  that  effect ;  and 
that  they  were  desirous  that  their  interests  should  be  so  &r  several,  that  the  share  of  any 
partner  should  be  transmissible  to  his  representatives,  and  that  the  partnership  interest 
should  not  be  determined,  and  the  entire  property  sold,  without  the  consent  of  the  majority  in 
value,  but  each  should  be  competent  to  sell  his  own  share  only ;  it  was  agreed  that  each  of 
them  should  hold  to  himself,  transmissible  to  his  own  representatives  or  assigns,  an  aliquot 
share  of  certain  of  the  partnenhip  property,  and  that  their  joint  holding  should  not  be  sub- 
ject to  the  ordinary  terms  applying  to  partnenhip  property  so  as  to  entitle  any  one  of  them 
to  a  sale  without  the  concurrence  of  such  majority,  or  to  dissolve  the  partnership,  or  so  as 
to  cause  a  total  dissolution  of  partnership  by  the  death  of  any  one  of  them  : 

Htldt  that  this  was  not  an  agreement  by  the  parties  that  the  representatives  of  a  partner, 
after  his  death,  should  continue  partnera  with  the  survivora,  and  contribute  to  the  working 
of  the  colliery  on  their  joint  account ;  but  was  only  an  agreement  that  none  of  the  partnera 
or  their  representatives  should  be  entitled  to  a  sale  of  more  than  his  own  share  of  the  part- 
nenhip property. 

The  existence  of  a  creditor's  suit  for  the  administration  of  the  estate  of  a  deceased  debtor 
does  not  prevent  the  operation  of  the  Statute  of  Limitations  against  a  debt,  in  respect  of 
which  no  claim  is  made  under  the  decree,  Mtmble, 
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case  any  one  of  them  ehould  acquire  any  interest  in 
another  colliery,  the  others  were  to  haye  the  option  of 
sharing  such  interest  with  him.  Considerable  sums  of 
money  were  lud  out  upon  the  tram-roads,  shipping  places, 
and  premises ;  and  on  the  12th  of  January,  1819,  FoHer, 
Bonner,  and  Gaunt  signed  the  followmg  agreement: — 


"  Whereas  the  undersigned  T.  Faster,  C.  Banner,  and 
T.  Gaunt  are  jointly,  but  as  tenants  in  common,  entitled 
as  lessees  (or  under  an  agreement  for  a  lease)  from  the 
Earl  of  Ashbumham,  to  a  harbour  or  slupping  place,  and 
certain  sluices,  ndlroads,  lands,  and  premises,  in  the 
parish  of  Pembrey,  in  the  county  of  Carmarthen  i  and 
whereas  it  is  apprehended  that  the  interest  of  the  said 
parties  in  the  premises  is  that  of  co-partners,  and  that, 
therefore,  it  would  be  competent  for  any  one  of  them  to 
determine  the  joint  interest  and  bring  the  entire  part- 
nership property  to  sale ;  and  that  on  the  death  of  any 
one  of  them  a  dissolution  of  partnership,  and  consequent 
sale,  would  follow:  and  whereas  the  said  parties  are 
desirous  that  their  interests  should  be  so  far  several,  that 
the  share  of  any  one  of  them  shall  be  transmissible  to 
his  representatives  or  assigns,  and  that  none  of  them 
shall  be  entitled,  without  the  consent  of  the  others,  or  a 
majority  in  value  of  the  whole,  to  determine  the  part- 
nership interest  and  bring  the  entire  partnership  pro- 
perty to  sale,  each  of  them  and  his  representatives  being 
competent  to  dispose  only  of  his  own  peculiar  share; 
now  it  is  hereby  mutually  declared  and  agreed  by  and 
between  the  said  parties  respectively,  that  each  of  them 
shall  hold  to  himseLT,  transmissible  to  his  own  represent- 
atives or  ajsdigns,  an  equal  third  part  or  share  of  the 
aforesaid  premises,  and  of  any  other  premises  to  be  ac- 
quired as  after  mentioned,  and  that  their  joint  holding 
or  interest  (as  partners  in  the  profits)  shall  not  be  subject 
to  the  ordinary  laws  applying  to  partnership  and  part- 
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neiahip  property,  so  as  to  entitle  any  one  of  them, 
without  the  consent  or  concurrence  of  the  others,  or  a 
majority  in  value  of  the  whole,  to  dissolve  the  partner- 
ship, or  so  as  to  cause  a  dissolution  of  partnership  by 
the  death  of  any  one  of  them.  And,  fiurther,  that  it 
shall  not  be  competent  for  any  of  them  to  incur  any 
debt  or  raise  any  obligation  binding  upon  the  others  or 
other  beyond  the  ordinary  expense  of  works  and  con- 
taracts  made  with  the  assent  of  alL  And  it  is  agreed 
that  the  covenant  or  agreement  for  a  partnership  of  and 
in  any  mines,  collieriefif,  or  other  premises,  which  is  con- 
tuned  in  a  certain  deed,  dated  the  2nd  of  December, 
1816,  between  the  said  parties  and  Mr.  George  Bowser^ 
or  a  corresponding  covenant  and  agreement^  shall  be 
adopted  by  the  said  above-named  parties,  Foster^  Banr 
ner,  and  Gauntf  upon  the  same  terms  and  conditions  as 
above  mentioned  or  referred  to,  subject  to  such  modifi- 
oation,  for  the  better  effectuating  the  intent  and  interests 
of  the  said  parties,  as  counsel  may  advise;  and  also  sub- 
ject to  proper  provisions  for  raising  the  necessary  funds 
for  taking,  opening,  and  working  to  profit^  the  mines, 
collieries,  and  otiier  premises  to  be  purchased,  hired,  or 
taken  under  such  covenant  or  agreement." 

By  an  indenture  of  the  1st  of  February,  1819,  Bowser, 
reserving  certain  rights  or  easements,  relinquished  to 
Foster,  Bonner,  and  Gaunt  his  interest  in  an  agreement 
for  a  lease  of  certain  shipping  places,  roads,  veins  of  coal, 
and  premises,  to  be  made  by  the  Earl  of  Ashbumham  to 
the  four  parties  jointiy.  The  Earl  of  Ashbumham  de- 
mised the  premises  comprised  in  this  agreement,  toFaster, 
Bonner,  and  Gaunt,  by  two  indentures,  dated  the  28th 
of  February,  1820,  for  a  term  of  sixty  years. 

On  the  24th  of  September,  1819,  an  agreement  was 
made  between  Foster,  Bonner,  and  Gaunt,  and  John  Cal- 
throp,  whereby  Calthrop,  in  consideration  of  10,000iL 
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paid  by  him  to  Faster^  Banner^  and  Gaunt,  became  a 
partner  with  them  in  the  said  land,  ooUieries,  harbours, 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  said  co- 
venant of  partnership,  fix>m  the  1st  of  October,  1819, 
subject  to  the  incumbrances  and  chaiges  thereon*  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  Octo- 
ber, 1820,  in  consideration  of  10,50021  and  one-fifth  of 
the  monies  expended  on  the  works  since  the  15th  of 
October,  1819,  Thomas  Puhertoft  became  a  partner  with 
Foster^  Bonner,  Gaunt,  and  CaUhrop,  and  it  was  agreed 
that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  the  like 
incumbrances  and  charges. 


On  the  11th  of  January,  \%22,  Fosler,  Bonner,  Gcnint, 
CaUkrop,  and  Puhertoft,  borrowed  10,000/.  of  C.  IM, 
and,  by  deed  of  that  date,  they  assigned  to  him  their 
interest  in  the  premises  demised  to  them  by  the  Earl  of 
Ashbumham,  in  the  two  indentures  of  the  28th  of  Fe- 
bruary, 1820,  by  way  of  mortgage,  to  secure  the  10,000il 
and  interest.  Foster  died  on  the  10th  of  May,  1822 ; 
and  his  executors,  Williams  and  Bonner,  proved  his  wilL 
In  January,  1831,  the  mortgage  of  the  premises  to  HiU 
was  assigned  to  Jones  and  Waters,  bankers  of  Carmar^ 
then;  and  in  May,  1831,  Jones  and  Waters,  in  consider- 
ation of  the  absolute  assignment  to  them  of  Foster^ s 
interest  in  the  mortgaged  property  by  his  executors, 
released  his  estate  from  the  mortgage  debt  and  interest 
and  the  covenant  for  payment.  In  July,  1832,  Jones 
and  Waters  became  bankrupt;  and  Howell  and  Scott  w&ce 
appointed  assignees  of  their  estate. 


The  bill  was  filed  on  the  30th  of  June,  1835,  by  Tatam 
and  Butters,  assignees  of  the  estate  of  Bonner  (who  had 
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become  bankrupt),  and  by  CaUhrcp^  Puhertoft^  and 
Gaunt, — against  fVUUanu  and  Banner,  as  the  executors 
of  Faster, — HaweU  and  Scott,  as  the  assignees  of  Janee 
and  Waters, — and  the  personal  representatives  of  George 
Bowser;  and  the  bill  allied  that  the  whole  of  the  sum 
of  lO^OOOiL  borrowed  from  C  HUl,  upon  mortgage  of  the 
partnership  property,  was  received  by  Foster;  that  Fas- 
ter  hdd  out  about  6000/.  on  partnership  purposes,  and 
that  the  other  4000/.  remained  in  Foster^ s  hands  at  the 
time  of  his  death ;  that  the  works  were  continued  by 
Bafnner,  Gaunt,  CaUhrop,  and  Pvlvertoft  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership ; 
that  the  works  were  then  continued  by  Bonner,  CaUhrop, 
and  Pidvertoft  until  September,  1828,  when  Bonner  be- 
came bankrupt.  The  bill  prayed  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  partner- 
ship between  Bonner,  Foster,  Gaunt,  CaUhrop,  Pulver- 
tofU  and  Bowser,  and  of  the  partnership  property  and 
effects;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  tiie  Court,  and  the 
produce  divided  amongst  and  pud  to  the  parties  entitled 
to  it;  and  that  the  personal  estate  of  Foster  might  be 
declared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership;  and  that  such  estate, 
and  also  the  estate  of  Bowser,  might  be  applied  in  due 
.course  of  administration. 


1844. 


Statement. 


The  Defendants,  the  executors  of  Foster,  admitted  the 
partnership,  and  the  several  changes  therein;  but  did  not 
admit  that  Foster  had  retained  the  4000/.  in  his  hands, 
and  denied  that  they,  the  executors,  since  the  death  of 
Foster,  had  done  any  act  by  which  his  estate  could  be- 
come or  be  continued  liable  in  respect  of  the  said  part- 
nership transactions;  and  they  submitted  that,  after  the 
time  which  had  elapsed  from  the  death  of  Foster  until  the 
institution  of  the  suit,  his  estate  was  not  liable  to  account 
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or  to  any  daim  in  respect  of  the  said  partnership  dealings' 
and  transactions.  They  stated,  moreoyer,  that  a  suit  had 
been  instituted  in  Michaelmas  Term,  1822,  against  ihem 
as  such  executors,  for  the  administration  of  the  estate  of 
Faster,  and  that  a  decree  had  been  made  in  such  suit  in 
May,  1824;  that  no  claim  had  been  made  in  that  suit 
in  respect  of  the  partnership  tomsaclions  in  question, 
and  that  a  report  of  debts  was  made  in  August,  1831, 
and  the  estate  distributed.  The  Defendants,  the  execu- 
tors of  Bowser f  submitted,  that  Fostei^s  executors  were 
bound  to  account  for  the  4000/L  The  assignees  of  Jones 
and  Waters  said,  that  ihe  lessor  had  recovered  the  mort- 
gaged premises  in  ejectment,  and  ihey  disclaimed. 


Calthrop,  Puhertqft,  and  GaufU  afterwards  became 
bankrupt,  and  their  assignees  were  brought  before  the 
Court  by  supplemental  bill,  and  bill  of  reyivor  and  sup- 
plement 

Jrgumtmt.  At  the  hearing,  Mr.  Kenyon  Parker  and  Mr,  Bacon, 

for  the  Defendants,  the  executors  of  Foster,  objected  that 
no  official  assignees  in  the  bankruptcies  of  Bonner,  or 
Jones  and  Waters,  were  parties  to  the  suit.  The  stat 
5  &  6  Vict.  c.  122,  ss.  48,  53,  provided  for  the  appoint- 
ment of  official  assignees  under  coimtry  fiats,  whether 
issued  before  or  after  the  passing  of  that  act.  There 
was  nothing  before  the  Court  to  shew  that  such  assignees 
had  not  been  duly  appointed. 


Mr.  Walker,  for  the  Plamtiffs. 

The  appointment  of  official  assignees  in  existing  fiats 
is  not  imperative.  It  is  in  the  discretion  of  the  commis- 
sioners:   Ex  parte  Josq)k  Bowker,  &c  (a).      The  act 

(a)  2  Mont.  Dea.  &  De  Gex,  324. 
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relating  to  country  fiats  passed  in  1842 ;  nothing  conld        1844. 
therefore  appear  upon  the  pleadings  with  r^ard  to  the 
official  assignees,  and  the  Court  would  not  presume  that 
any  such  official  assignees  had  been  appointed  in  these 
cases.    There  were,  in  fact,  no  assets  to  collect 


Afyument, 


The  Vice-chancellor  said,  that  the  appointment  of  In  laits  hj  or 
an  official  assignee  under  the  old  fiats  was  discretionary,  ^^  of  a"' 
and  the  Court  was  not  to  assume  that  such  appointments  Jj^J^ebank- 
were  necessary  in  these  cases.    If  the  bill  had  been  filed  ruptcy  took 

plaoo  and  the 

after  the  act  extending  to  country  bankruptcies  had  mit  was  insti. 
passed,  the  Court  would  have  required  the  official  as-  ^^te^^|[!^ 
signee  to  be  a  party,  or  his  absence  to  be  accounted  for;  ***«  t'dT^fficlal 
but,  as  the  bill  had  been  filed  before  the  act,  the  case  aasigneea,  and 

•  1  111  •  1 1  no  official  aasig* 

nught  proceed,  unless  the  parties  could  not  agree  upon  nee  ia  a  party 
the  fact  of  whether  there  was  or  was  not  an  official  Jj  ^  hwfring 
assignee  of  any  of  the  estates  of  the  bankrupts.    In  that  any  of  the  pur- 
case  there  might  be  an  inquiry,  at  the  request  of  any  of  to  an  inquiry 

M't          _.•  whether  an 
the  parties.                                                                                              official  anignee 
of  the  bank- 
rupt's estate 
has  been  ap- 

It  was  admitted  by  all  parties  that  there  was,  in  fact,  po*"*^* 
no  official  assignee,  and  the  case  proceeded. 


Mr.  Walker  and  Mr.  WiUiamSi  for  the  Plaintiffs,  in-  Arffumeni. 
fflsted,  first,  that  by  the  construction  of  the  agreement  of 
the  12th  of  January,  1819,  the  estate  o{  Foster,  after  his 
decease,  continued  to  be  a  partner  in  the  collieries,  and, 
therefore,  continued  to  be  entitied  and  liable  to  account; 
secondly,  that  the  case,  being  one  of  merchants'  accounts, 
was  excepted  firom  the  Statute  of  Limitations;  and, 
thirdly,  that  the  suit  against  the  executors  ot  Foster  to 
administer  his  estate  prevented  the  operation  of  the 
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statute :  Stemdak  y.  Hankxnsan  (a) ;  the  advertifiements 
for  creditors  would,  also,  take  the  case  out  of  the  statute: 
BaiUie  t.  Sibbald  (ft).  The  circumstance  that  the  Plain- 
tiffs did  not  go  in  under  the  decree  was  of  no  importance, 
as  they  might  go  in  at  any  time,  whilst  there  was  out- 
standing estate :  Lashley  y.  Hogg  (c) ;  and,  especiallj  in 
this  case,  in  which  the  daim  was  not  an  ordinary  debt,  but 
required  a  preliminary  proceeding,  by  bill,  or  otiierwise: 
Paynter  y.  Houston  {d).  It  was  manifestiy  absurd  to 
say  that  a  surviving  partner,  continuing  himself  liable  in 
respect  of  transactions  begun  in  tiie  lifetime  of  a  deceased 
partner,  was  precluded,  at  the  end  of  six  years,  from 
calling  on  the  estate  of  the  latter  for  contribution,  merely 
because  his  death  had  put  an  end  to  the  active  account 
as  between  him  and  his  surviving  partner. 


Mr.  Heathfieldy  for  the  executors  of  Bowser. 

Mr.  Metcalfe,  for  Bonner,  one  of  the  executors  of 
Foster. 

Mr.  Shee,  for  tixe  surviving  assignee  of  Jones  and 
Waters. 

Mr.  Kenyan  Parker  and  Mr.  Bacon,  for  WtlUams,  the 
otiier  executor  of  Foster,  contended,  tiiat  the  agreement 
of  January,  1819,  had  not  tiie  effect  attributed  to  it  by 
the  Plaintiffs;  tiiat  the  accounts  between  the  estate  of 
Foster  and  the  surviving  partners  had  terminated  at  his 
death ;  and  that  any  balance  due  on  either  side  was  not 
recoverable  after  six  years  from  that  cessation  of  the 
account, — at  least,  in  the  absence  of  any  case  shewing 
that  liabilities,  not  then  known,  had  since  arisen. 


(a)  1  Sim.  399. 
(6)15  Ves.  192. 


(c)  11  Ves.  602. 
{d)  3  Mer.  303. 
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Vice-Chancellor  : — 

Two  questions  were  argaed  in  this  case;  firsts  whether 
the  persons  representing  the  estate  oi  Foster  were  to  be 
considered  as  in  partnership  with  the  owners  of  the  other 
portions  of  the  coUiery  after  Foster^ s  death;  and,  secondly, 
whether,  if  that  were  excluded,  the  Plaintiffs  could  now 
daim  an  account  of  the  partnership  transactions  prior  to 
Foster's  death  in  1822. 


March  4M. 
Judgment. 


The  aigument  in  support  of  the  affirmative  of  the 
first  question  depended  wholly,  as  I  understand,  upon 
the  effect  to  be  given  to  the  agreement  of  the  12th  of 
January,  1819.  For,  it  was  not  contended,  nor  could 
it  with  reason  have  been  contended,  that,  in  the  absence 
of  that  agreement,  there  was  any  thing  in  the  relation  of 
the  parties  which  could  have  entitied  the  part-owners 
of  the  colliery,  who  survived  Foster^  to  insist  that  his 
executors  should  continue  to  work  the  colliery,  on  joint 
account  with  them,  after  Foster^s  death.  The  agree- 
ment of  the  2nd  of  December,  1816,  between  Bowser, 
Foster,  Bonner,  and  Gaunt,  had  only  tiie  effect  of  pro- 
viding that  the  entire  mine  should  be  worked  for  the 
benefit  of  the  beneficial  owners,  by  agents  appointed  by 
all, — tiie  only  way  in  which  a  coal  mine,  belonging  to 
several  persons,  can  practically  be  worked :  Jeffreys  v. 
Smith  (a).  Then,  as  to  the  effect  of  the  agreement  of 
the  12th  of  January,  1819, — ^was  that  an  absolute  con- 
tract on  the  part  of  Foster,  that  he  and  his  personal 
representatives  should  continue  partners  with  the  sur- 
vivors, so  as  to  be  bound  to  work  the  colliery  on  joint 
account,  and  to  contribute  accordingly?  Or  was  it  not 
simply  an  agreement  that  the  dissolution  of  the  partner- 


(a)  IJ.  &  W.  298. 
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silip,  by  the  death  of  any  one  of  the  three  parties,  should 
not  entitle  any  one  to  call  for  a  sale  of  more  than  his  own 
interest  ?  I  think  the  latter  was  all  that  was  meant,  and 
that  it  is  all  that  is  expressed,  and,  consequently,  that 
the  onus  is  upon  the  Plaintilflb  to  shew  that  the  executors 
of  Foster,  at  his  death,  mads  themselves  liable  to  contri- 
bute  to  the  expenses  of  working  the  collieries  (a).     It  is 
positively  denied  in  these  pleadings  by  the  executors, 
that  they  ever  did  so ;  and  no  evidence  is  ^ven  to  raise 
an  inference  that  they  ever  interfered  after  Foster^s  death; 
and,  if  they  did  not,  however  they  might  be  precluded 
from  establishing,  as  Plaintafis  in  this  Court,  an  interest 
in  the  past  working  of  the  mines,  the  Plaintiff  in  these 
causes  cannot  obtain  relief  against  them  in  the  case  sup- 
posed :  Norway  v.  Boe  (ft).    And,  even  if  the  construction 
of  that  agreement  were  otherwise,  yet,  adverting  to  the 
facts  that  it  was  not  referred  to  in  either  of  the  subse- 
quent agreements  entered  into  on  the  admission  of  Cah- 
ikrop  and  Puhertofl,  and  that  it  was  not  brought  forward 
or  insisted  upon  until  thirteen  years  afterwards,  it  may 
be  doubtful  whether  this  Court  would  not  presume  that 
the  agreement  itself  was  abandoned,  or,  at  all  events, 
reftise  to  enforce  it.     I  am,  therefore,  of  opinion,  that 
such  account  (if  any)  as  the  Plaintifis  may  eventually 
appear  to  be  entitled  to  against  the  estate  of  Foster, 
must  be  confined  to  the  dealings  and  transactions  of  the 
partnership  prior  to  his  death;  and  the  only  remaining 
question  is^  whether  the  Plainti£&  are  entitled  to  that 
account. 


The  answer  of  Foster^ s  executors  to  this  demand  is 
founded  wholly  on  the  time  which  elapsed  between  Fos* 
ter^s  death  and  the  filing  of  the  bill;  viz.  from  the  10th 


(a)  See  1  Hare,  930,  369. 


(b)  19  Ves.  144. 
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of  May,  1822,  until  the  30th  of  June,  1836,  I  ttust,  J844^ 
upon  these  pleadings  and  on  the  evidence,  assume  that 
Foster^s  executors  have  not,  by  any  act  of  theirs,  since 
Ins  death,  made  themselves,  or  the  estate  of  Foster,  liable 
to  this  part  of  the  Plaintiffi'  demand.  The  estate  of 
Foster  was,  undoubtedly,  liable  to  this  account  at  his 
death,  and  as  clearly  continued  so  for  some  period  of 
time.  The  question  is,  how  long  it  continued  to  be  so 
liable  by  force  of  the  original  contract,  and  whether  that 
liability  existed  at  the  time  of  filing  the  bill 

The  question  how  long  the  estate  of  a  deceased  part- 
ner continues  liable  to  the  dettiands  of  surviving  partners, 
is  not,  I  apprehend,  the  siibject  of  any  positive  statutory 
enactment,  except  so  far  as  this  Court  may  found  its 
rules  upon  analogous  cases  at  law.  The  cases  at  law 
which  appear  to  have  been  commonly  argued  upon  in 
this  Court,  as  affording  an  analogy  in  questions  be- 
tween partner  and  partner  after  a  dissolution  of  partner- 
ship, are  those  which  fall  within  the  exception  as  to 
merchants'  accounts  in  the  Statute  of  Limitations  (a). 
Now,  notwithstanding  the  doubts  which  appear  for  a  long 
time  to  have  hung  over  the  construction  of  that  excep- 
tion in  the  statute,  I  understand  the  rule  at  law  now  to  be 
settled,  that,  if  all  dealings  have  ceased  for  more  thiulsiz 
years,  the  statute  (even  between  merchant  aaid  merchant, 
their  factors  and  agents)  is  a  bar  to  tiie  whole  demand, 
except  where  the  proceeding  is  an  action  of  account,  or 
perhaps  an  action  upon  the  case,  for  not  accounting: 
IngUs  T.  Hcdgh  (Jk),  Cottam  v.  Partridge  (c),  in  which 
cases  the  antecedent  authorities  are  referred  to.  Upon 
the  question  whether  one  partner  could,  at  law,  main- 
tain an  action  of  account  against  his  co-partner,  I  shall 
refer  only  to  the  very  elaborate  argument  of  Mr. 

(a)  21  Jac.  1,  c.  16,  s.  3.  {h)  8  Mees.  &  Wels.  769. 

(e)  4Man.&Gr.271. 
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Hayes  (a)  in  Cattam  t.  Partridge.    In  tiuB  Court  there 
is  direct  and  very  high  authority  for  the  proposition  that 
a  court  of  equity  will  not»  after  six  years'  acquiescence 
unexplained  by  circumstances^  or  countervailed  by  ao- 
knowledgmenty  decree  an  account  between  a  surviving 
partner  and  the  estate  of  a  deceased  partner:  Barber  v. 
Barber  {b),  AuU  v.  Goodrich  (c\  Bridges  v.  MitcheU((£), 
(a  case  spoken  of  by  Lord  Eldon  in  Foster  v.  Hodgson  (e) 
as  a  case  of  authority ),  to  which  may  be  added  also  the 
case  of  Martin  v.  Heatlicote  (f),  and  Lord  Herdetfs  note 
upon  that  case  (  g^     The  authority  of  the  case  of  Barber 
y.  Barber,  and,  consequently,  the  authority  of  the  other 
cases  is,  without  doubt,  much  shaken  by  the  observations 
of  Lord  Brougham  in  moving  the  judgment  of  the  House 
of  Lords  in  the  case  of  Robinson  v.  Alexander  (A).     For, 
notwithstanding  Lord  Cottenham^s  remark  in  Mirehause 
y.  Scaife  (t),  to  the  effect,  that  the  judgment  of  the 
House  of  Lords  in  any  given  case  does  not  inyolve  an 
approbation  of  all  the  reasons  which  each  peer  may  have 
given  for  his  yote,  so  as  to  make  those  reasons  binding 
upon  courts  of  inferior  jurisdiction,  it  is  impossible  not 
to  defer  to  the  opinion  to  which  I  have  adverted,  and, 
perhaps,  difficult  to  explain  the  judgment  of  the  House 
of  Lords  upon  any  other  reasons,  notwithstanding  the 
special  circumstances  of  that  case.    But  Lord  Brougham 
in  that  case  acknowledged,  in  the  clearest  manner,  that, 
whether  by  analogy  to  the  statute,  or  for  any  reason, 
six  years  was  or  was  not  a  bar  in  that  case,  it  was  the 
duty  of  a  court  of  equity  to  consider  whether,  under 
circumstances  of  delay,  a  decree  should  be  made.     In 
this  case  it  is  unnecessary  that  I  should  rely  upon  the 


(a)  4  Man.  &  Gr.  278. 

(b)  18  Ves.  286. 
*(e)  4  Rum.  430. 

{d)  Gilb.£q.Rep.224;  Bunb. 
217;  15  Vin.Ab.,  tit.  Limitation, 
E.2ypl.  7,  p.  110. 


(e)  19  Vei.  185. 
(/)  2  £den,  169. 
(g)  lb. 

(h)  8  Bligb,  N.  S.  352  ;  3  CI. 
&  Fin.  717. 

(t)  2  Myl.  &  Cr.  704. 
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cases  which  have  decided  that  thb  Court  will  not  give 
relief  after  six  years  of  delay  wholly  unaccounted  for, 
inasmuch  as  in  this  case  it  was  not  six  years,  but  a  dear 
period  of  thirteen  years  which  elapsed  between  the  death 
o{  Faster  Bnd  the  filing  of  the  bill,  and  no  excuse  is  given 
for  that  delay. 

In  addition  to  the  delay  which  has  occurred,  it  appears 
that  in  1822  a  bill  was  filed  for  the  administration  of 
the  estate  of  Foster,  a  decree  in  the  cause  was  made  in 
1824,  and  in  183 1  there  was  a  report  of  debts.  In  that 
suit,  Banner,  one  of  the  executors,  who  was  also  a  sur- 
viving partner  in  the  colliery,  was  a  defendant.  No 
claim  in  respect  of  the  matters  now  in  question  appears 
to  have  been  made  in  the  suit  in  which  the  assets  of 
Faster  were  in  course  of  administration,  and  those  assets 
have  been  distributed. 

It  was  said,  however,  that,  although  the  estate  of 
Faster  may  not  be  liable  in  respect  of  any  new  trans- 
action entered  into  after  Foster's  death,  the  contracts  and 
other  transactions  of  the  partnership  depending  between 
them  and  third  parties, — that  is,  contracts  and  other 
transactions  of  the  partnership  to  which  Faster  was  liable 
with  his  co-partners  to  strangers  dealing  with  the  firm, — 
may  be  shewn  by  the  Plaintifis  not  to  have  been  wound 
up  until  a  very  recent  time  before  filing  the  bilL  But 
on  this  point  it  is  sufficient  to  say  that  the  bill  makes  no 
such  case. 

Bill  dismissed  with  costs  as  against 
the  executors  of  Faster. 
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It  was  admitted  that  the  only  olject  of  the  suit  was  the  4000/. 
charged  to  have  been  retained  by  Foster.  No  party  desired  a  de- 
cree in  respect  of  any  other  matter. 
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2W,STI'  FLETCHER  v.  STEVENSON. 

2Uh  Feb. 

In  an  admini-  B  •  FLETCHER,  by  his  will,  dated  in  1 832,  gave  the 

appeared  that  Plaintiff,  his  wife,  a  legacy  of  2521,  to  be  paid  on  the  day 

md  Wa*8urri?-  ^^^  ^  death,  and  directed  his  debts  and  funeral  and 

ingpartncrg  testamentary  expenses  to  be  paid  out  of  his  personal 

certain  iron  estate,  and  charged  his  real  estate  with  the  deficiency 

miaea  for  a^^~  (^  cuiy);  and  he  gave  the  residue  of  his  personal  estate 

of  whidi^deven  ^^^  *^  ^^  ^^  estate  to  trustees,  upon  trust,  as  to  cer- 

were  unexpired,  tain  furniture  and  effects,  to  permit  the  Plwntiff  to  use 

and,  aa  auch 

leaaeea,  wera  and  cnjoy  the  Same  for  her  life  or  widowhood;  and  as  to 
^anta  for^'  ^^  residue  of  such  personal  estate,  to  sell  and  dispose 
rent,  repaira,      ^f  g^^jh  p^^^g  thereof  as  did  not  consist  of  money,  and  to 

inanrance,  Sec. ;    ^  *  ^  ^ 

and  that,  by       invest  the  whole  of  such  residuary  personal  estate  as 

the  articlea  of       «        .  •         t  i  i 

partnership,  therem  mentioned;  and  as  to  the  real  estate,  upon  trust, 
SVdwSuS  during  the  lifetime  of  his  wife,  to  set,  let,  and  manage 
partner  might     the  Same,  and  receive  the  rents  and  profits  thereof  and, 

elect  to  become       _  ,    .  .     i         .         t  .i        i 

partnera  in  after  applying  a  competent  part  m  keepmg  the  said  real 

to*idthd«w  ^^  estate  in  repair,  to  pay  and  apply  an  annuity  of  50/., 

^  f^^^  during  the  life  of  his  wife,  for  the  benefit  of  his  nieoe 

therefrom :—  Mary  Fktcher,  with  remainder  to  her  children,  or  as  she 

although  the  should  appoint     And  the  testator  directed  his  trustees 

ef«:ted*no?to  *^  P*y  ^^'^  ^PP^J  ^^  residue  of  the  rents,  interest,  divi- 

bccomepart-  dcnds,  and  profits  of  his  real  and  residuary  personal 

nera,  and  no  .    '^  ,  •'    '^ 

breach  of  the  estate  to  his  wife  for  her  life  or  widowhood ;  and  if  she 

pear«i  to  have  married  again,  then  upon  trust  to  pay  to  her  thereout 

aa  roS^covet*'  ^'^  annuity  of  10/,  only ;  and  from  such  her  second  mar- 

nanta,  if  riage,  upon  trust  to  suffer  the  residue  of  the  aaid  annual 

broken,  might     .  ^        ^ 

leave  the  eatate  income,  after  payment  of  the  said  annuities,  to  accumulate 
liable  to  de-  ^    ^'^^  ^^®  benefit  of  his  estate  during  the  lifetime  of  his 

manda  anfi* 

dent  to  abaorb  it,  the  intereat  aa  well  aa  the  principal  of  the  reaidnary  eatate  mnat  be  re- 
tained  to  answer  any  snch  possible  demanda,  until  the  extent  of  the  liability  coald  be  as- 
certained ;  or,  if  any  part  of  the  intereat  or  income  should  be  paid  to  the  tenant  for  life,  it 
could  only  be  on  aecurity  to  refund  the  aamct  if  required  to  aatiaff  any  such  ftiture  de- 
mand. 
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wife.  And  the  testator  ^Greeted  his  said  trustees,  after 
the  decease  of  his  wife,  to  sell  the  said  real  estate,  and 
to  stand  possessed  of  the  proceeds  thereof,  and  the  re- 
siduary personal  estate,  upon  trust  to  pay  1000/.,  part 
thereof,  to  his  said  niece,  or  her  issue,  if  she  should  be 
dead,  leaving  issue,  in  numner  therein  mentioned;  and 
as  to  the  residue,  upon  trust  to  pajthe  same  and  all  un<- 
applied  accumulations  unto  his  sisters  Eliza  and  Sarah, 
and  his  wife's  brother  Jokn  Price,  as  tenants  in  common. 
Bj  a  oodidl  made  in  1840,  the  testator  republished  his 
will,  and  appointed  another  executor.  The  testator 
died  in  1 840.  The  bill  was  filed  by  the  widow, — against 
the  trustees  and  executors,  the  testator's  niece  and  her 
children,  and  the  three  residuary  legatees, — ^for  the  exe- 
cution of  the  trusts  of  the  will. 


1844. 
Flbtcbee 

V. 
STBVBMfON. 

StaUmmi. 


The  executors  by  iheir  answ^  stated,  that,  by  an 
indenture  of  lease,  dated  the  Ist  of  July,  1834,  the 
Earl  of  Bdlcarras  demised  to  the  testator  and  four 
other  persons,  their  executors  and  administrators,  cer- 
tain iron  foundries,  workshops,  a  fire-brick  manufac- 
tory, wharf,  coal  basin,  and  other  buildings,  closes 
of  land,  and  premises,  situated  in  the  county  of  Lan* 
caster,  together  with  the  steam-engines,  bodies,  cylin- 
ders, shafts,  pipes,  mill-gearing,  and  fixtures  thereon 
or  attached  thereto,  for  the  term  of  twenty-one  years, 
at  iiie  yearly  rent  of  1568iL ;  and  the  said  testator,  and  the 
four  other  lessees  thereby,  among  other  things  jointly 
and  severally,  and  for  their  several  and  respective  heirs, 
executors,  and  administrators,  covenanted  with  the  said 
Earl  and  the  reversioner  for  the  time  being  to  pay  the 
said  annual  rent,  and  all  taxes,  rates,  and  assessments,  in 
respect  of  the  said  premises,  and  to  repair  the  messuages, 
steam-engines,  fixtures,  and  things,  and  to  purchase  and 
provide  new  engines,  fixtures,  and  things,  as  the  case 
ought  require,  and  to  insure  and  keep  insured  during 
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Siatemeni. 


the  term  the  messuages,  buildings,  and  premises,  against 
damage  bj  fire,  and,  in  case  of  sach  damage,  to  apply  the 
monies  received  by  virtue  of  the  policy  of  insurance  as 
therein  mentioned.  And  that  it  was  thereby  agreed, 
that,  if  one  or  two  of  the  said  lessees  should  die  during 
the  term,  and  his  or  their  executors  or  administrators 
should,  within  six  months  after  such  death,  pay  or  tender 
to  the  earl,  or  the  reversioner  for  the  time  being,  lOOOil, 
then  the  said  covenants  and  agreements  on  the  part  of 
each  or  either  of  such  two  lessees,  whose  executors  or 
administrators  should  pay  or  tender  such  sum,  should 
cease  and  determine,  and  all  liability  at  law  or  in  equity 
in  respect  of  any  future  breach  or  non-performance 
thereof  be  absolutely  released  and  discharged,  but  not  so 
as  to  release  or  discharge  the  said  surviving  lessees,  or 
the  covenants  and  agreements  on  their  parts  and  be- 
halves. The  executors  further  stated,  that  the  testator 
and  the  other  four  lessees  entered  into  partnership  for 
the  said  term  of  twenty-one  years  in  the  trade  of  iron- 
founders,  steam-engine  makers,  iron-forgers,  and  fire- 
brick makers;  and  by  articles  of  partnership  made 
between  them,  dated  the  30th  of  May,  1835,  option  was 
given  to  the  executors  of  a  partner  who  should  die,  or 
any  person  or  persons  appointed  by  the  deceased,  to 
become  a  partner  or  partners  for  the  residue  of  the  term; 
or,  if  the  executors  or  administrators  of  any  one  or  two 
of  the  partners  who  should  die  within  the  first  seventeen 
years  should  elect  not  to  become  such  partner,  they  the 
executors  or  administrators  of  each  such  deceased  part- 
ner should  receive  from  the  survivors  the  sum  of  lOOOil, 
and  the  interest  of  the  deceased  partner  should  cease  and 
determine,  and  his  share  of  the  capital  be  paid  out,  as 
therein  mentioned.  The  executors  further  stated,  that 
J.  F.  CariDeUy  one  of  the  four  other  lessees  and  partners, 
retired  from  the  partnership,  and  by  indenture,  dated 
the  4th  of  July,  1838,  conveyed  and  assigned  all  his 
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estate  and  interest  in  the  hereditaments  and  premises 
comprised  in  the  said  demise  to  the  testator  and  the  three 
continuing  partners,  their  executors,  administrators^  and 
assigns^  and  the  testator  and  the  three  continuing  part- 
ners, for  themselves,  jointly  and  severallj,  and  for  their 
several  and  respective  heirs,  executors,  and  administr^ 
tors,  covenanted  with  Carwell,  his  executors,  admini- 
strators, and  assigns,  to  pay  the  rent  and  perform  the 
covenants,  and  to  indemnify  him,  his  heirs,  executors, 
and  administrators,  of  and  from  all  costs,  charges,  losses, 
damages,  and  expenses  which  could  or  might  arise  from 
the  non-payment  or  non-performance  thereof.  The 
executors  stated,  that  the  testator,  with  the  other  con- 
tinuing partners,  carried  on  the  partnership  business 
nntil  his  death.  The  executors  also  stated,  that  they 
had  elected  to  put  an  end  to  the  partnership,  and 
had  applied  to  the  Earl  of  Balcarras  and  to  Carwell 
to  release  the  estate  of  the  testator  from  the  covenants ; 
that  the  Earl  was  willing  to  receive  the  1000/.,  and  to 
release  the  estate  from  its  liabilities  to  him,  but  that 
Carwell  refused  to  release  the  estate  from  any  demand 
under  the  deed  of  indenmity ;  and  that,  in  consequence 
of  such  refiisal,  and  with  the  concurrence  of  the  plaintiff, 
they  had  not  thought  it  advisable  to  pay  the  1000/. 
to  the  Earl;  and  they  submitted,  therefore,  that  the 
testator's  estate,  and  themselves  in  respect  thereof,  re- 
mained liable  to  all  the  covenants  and  provisions  of  the 
lease. 


The  Defendants,  the  residuary  legatees,  by  their 
answer^  submitted,  that  a  part  of  the  personal  estate  of 
ike  testator  ought  to  be  set  apart  to  answer  the  con- 
tingent claims  which  might  be  made  thereon. 

At  the  hearing  of  the  cause,  besides  the  common    j^^  iq^j^^ 
yoL.  WL  CO  H.  w. 
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1844.^  inquiries  proper  for  the  administration  of  the  estate* 
special  inquiries  were  directed  with  reference  to  the 
contingent  liability  referred  to. 


Special  Ordered,  that  the  Master  inquire,  &c.,  whether  the  testator'i  estate 

Inquirif.  jg  q^  ought  to  he  subject  to  any,  and  what  liability,  with  respect  to 
the  lease  of  the  1st  of  July,  1834,  or  the  articles  of  partnership  of 
the  30th  of  May,  1835|  or  the  partnership  busineis  carried  on  by  the 
testator,  or  with  respect  to  the  indenture  of  the  4th  of  July,  1838,  in 
the  pleadings  mentioned,  and  the  particulars  of  such  liability ;  and 
whether  anything,  and  what,  can  be  done  with  respect  to  such 
liability,  or  with  respect  to  getting  rid  of  or  meeting  or  providing 
for  the  same.  And  the  Master  is  to  ascertain,  &c.,  whether  or 
not  the  defendants  (the  executors)  acted  properly,  under  the  circum- 
stances, in  electing  not  to  become  partners  in  the  concern  in  the 
pleadings  mentioned,  and  in  electing  not  to  take  advantage  of  the 
proviso  contained  in  the  said  indenture  of  lease,  by  which  the  heirs, 
executors,  or  administrators  of  any  one  or  two  of  the  lessees  who 
should  first  die  might,  on  payment  or  tender  of  the  sum  of  lOOOJL, 
become  released  and  dischaiged  from  liability  in  respect  of  any 
future  breach  or  non-performance  of  the  covenants  and  agreements 
contained  in  the  said  lease. 


1843.  I'he  Master  stated  the  particulars  of  the  real  and  per- 

Nov.  Uth.  gQjjgj  estate  of  the  testator,  and  that  he  had  published  the 
B^part,  usual  advertisements  for  creditor^  but  hedid  not  find,  that 
there  was  any  debt  of  the  testator  remaining  unsatigfied, 
no  creditor  having  proved  or  claimed  any  debt  before  him. 
And,  with  reference  to  the  above  inquiry,  the  Master 
stated  the  lease  of  the  1st  of  July,  1834,  the  partnership, 
and  execution  of  the  articles  of  the  30th  of  May,  1835, 
the  retirement  of  Carwell  in  1838,  and  the  assignment 
and  indemnity  of  the  4th  of  June,  1838,  as  set  forth  in 
the  answer.  The  Master  also  proved,  that  the  testator, 
until  his  death  in  1840,  continued  the  partnership  busi- 
ness with  the  three  other  partners;  that  the  Earl  of 
Balcarras  was  willing  to  accept  the  lOOO/L,  and  release 
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the  testator's  estate  firom  the  liabilities  under  the  cove- 
nants in  the  lease,  but  that  CartoeU  refused  to  release 
the  testator's  estate  from  any  liabilities  under  the  deed 
ol  indemnity,  or  to  come  to  any  agreement  for  that  puiv 
pose,  in  consequence  whereof  the  testator's  estate  would 
remain  liable  to  all  the  covenants  of  the  lease  to  which 
CarweU,  his  executors  or  administrators,  was,  or  were,  or 
should  be  liable ;  and  he  found,  that  the  lease  would  ex- 
pire by  lapse  of  time  in  the  year  1855,  until  which  time 
the  liabilities  (if  any)  of  the  testator's  estate  under  such 
lease,  and  indemnity  to  Cartoell,  could  not  be  ascertained 
or  liquidated, — that  nothing  could  be  done  with  respect 
to  getting  rid  of,  meeting,  or  providing  for,  such  liabili- 
ties,— and  that  the  executors  acted  properly,  under  the 
circumstances,  in  electing  not  to  become  partners  in  the 
concern,  and  not  to  take  advantage  of  the  provision  in 
the  lease,  by  paying  the  lOOOil  to  the  Earl  of  Balcarrtzs. 

The  personal  estate  of  the  testator  consisted  of  various 
specific  articles  which  had  not  been  converted,  a  sum  of 
Consols,  standing  in  the  names  of  the  executors,  and 
some  cash  in  their  hands.  It  was  admitted  that  there  was 
a  possibility  that  breaches  of  covenants  in  the  lease  might 
happen,  the  amount  of  the  liability  in  respect  of  which 
would  be  sufficient  to  exhaust  the  estate  of  the  testator, 
even  if  it  were  accumulated  until  the  expiration  of  the 
lease,  at  compound  interest.  At  the  hearing  for  further 
directions. 


1844. 
Plitchbb 

0. 

Stbvxnson. 
Heport. 


Mr,  RomUhf  and  Mr.  FoUeU,  for  the  Plaintiff,  the 
widow,  claimed  payment  of  the  income  of  the  residuary 
estate. — It  might  be  true  that  the  corpus  of  the  residuary 
estate  ought  to  be  set  apart  to  answer  the  contingent 
liabilities  imder  the  covenants,  (^Simmons  v.  BoUand{a)y 
Hawkins  v.  Day  (&)),  but  that  rule  did  not  apply  to  the 

(a)  3  Mer.  547.  (b)  Ambl.  160  ;  S.  C,  3  Mer.  555,  n. 

CC2 


Argument. 


Argwmtut 


366  CASES  IN  CHAKCERY. 

1B44.  ^  flocniiiig  interest  to  which  the  Fhuntiff  had,  under  the 
win,  a  present  right, — ^to  winch  no  present  cre£tor  hsd 
any  claim, — and  the  payment  whereof  to  the  Plaintiff 
would  leave  the  whole  residuarj  estate  still  untouched 
as  a  security  to  the  creditor  under  the  oovenants,  if  any 
such  creditor  there  should  ever  be.  It  wasnot  theduty 
of  an  executor  to  accumulate  interest  for  the  benefit  of 
creditors :  if  he  made  interest  of  the  testator's  estate  in 
his  hands,  he  mi^t  be  charged  with  it;  but  if  he  chose 
to  take  the  money,  and  lock  it  in  a  box,  he  would  not,  in 
an  action  at  law  either  by  a  simple  contract  or  specialty 
credi  tor,*be  charged  with  anything  more  than  he  had  actu- 
ally possessed.  It  was  only  in  a  court  of  equity  that  an 
executor  was  required  to  make  interest  of  the  fund  con- 
fided to  lum.  The  liability  under  the  covenants,  if  it 
ever  arises,  will  be  merely  a  Ic^  demand ;  and  if  the 
creditor  then  has  all  that  the  law  would  have  given  him, 
he  will  have  no  ground  of  complaint  merely  because 
equity  has  not  interfered  to  give  him  more.  It  has 
never  been  the  rule  or  practice  at  law  or  in  equity  to  pre- 
serve more  than  the  corpus  of  the  fund  for  the  contingent 
creditor :  this  is  seen  by  the  security  which  is  required 
from  legatees  to  refund,  if  contingent  liabilities  should 
arise,  as  in  Simnums  v.  Bolland,  JEeles  v.  Lambert  {a\  and 
Nector  v.  Gennet  (b).  There  is  no  case  in  which  that 
security  has  been  required  to  extend  beyond  the  amount 
of  the  legacy  actually  paid ;  but,  according  to  the  prin- 
ciple suggested  by  the  executors  and  parties  in  remin- 
der in  this  case,  the  security  ought  to  extend  to  the  re- 
payment of  the  legacy  with  aU  intermediate  interest  and 
profits.  The  relative  rights  of  the  parties  are  these : 
the  creditor  is  entitied  to  what  the  law  would  give  him 
if  *he  sued  on  the  covenant;  the  tenant  for  life  is  en- 
titied to  the  current  income,  keeping  down  the  interest 

(a)  Cited,  3  Mer.  552.  (b)  Cited,  lb. 
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of  the  ezifiting  debts  that  bear  interest  {a),  and  to  the 
income  of  the  reduced  iund  after  the  debts  are  paid  off; 
and  the  remainderman  is  entitled  to  the  corpus,  at  the 
expiration  of  the  life  estate,  subject  (as  the  tenant  for 
life  is)  to  tJie  reduction  of  the  amount  of  his  fund  when 
and  as  debts  may  arise.  The  fallacy  in  the  argument  for 
retaining  the  interest  is,  in  assuming  that  state  of  things 
actually  now  to  exist  which  may  by  possibility  exist 
hereafter,  and  for  which  proTision  is  to  be  made.  The 
debts  of  the  testator  must  be  paid,  but  not  before  they 
are  due.  Until  the  debt  arises,  the  will  of  the  testator 
confers  the  only  title.  If  the  estate  bears  fruit,  the  dis- 
poution  of  the  usufiruct  is  governed  by  the  will,  until  the 
moment  that  a  paramount  claim  appears.  The  creditor, 
when  he  has  established  his  demand,  has  a  right  to  be 
satisfied  out  of  the  naked  estate  as  it  stood  after  all  prior 
dfums  were  satisfied.  He  is  entitled  to  have  the  estate 
simply  secured ;  he  has  no  right  to  have  it  beneficially 
managed  so  as  to  make  a  profit  upon  it,  and  thereby  to 
increase  the  assets.  It  is  the  inflexible  rule  of  this 
Court,  not  to  interfere  for  that  purpose  on  behalf  of  a 
creditor  (b);  still  less  will  it  so  interfere  on  behalf  of 
those  who  never  may,  and  most  probably  never  will,  be 
creditors.  Unless  the  interposition  of  the  Court  was 
called  for  upon  its  ordioary  principles,  there  will  be  no 
disposition  to  extend  it  where  the  effect  would  be  to 
withhold  from  the  widow  of  the  testator  her  mainte- 
nance for  at  least  eleven  years,  and  probably  during  the 
whole  of  her  life. 


1844. 


Argument. 


Mr.  BaurdiUon,  for  the  Defendant  Mary  Fktcher  and 
her  children,  adopted  a  similar  argument,  deprecatory  of 
the  retention  of  the  ftmd. 


(a)   See  Faulkner  v.  Daniel^ 
ante,  p.  199. 


(h)  See  CoUinum  v.  Baliard, 
2  Hare,  119. 
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Argument, 


Mr.  Tinney  and  Mr.  Fleminff,  for  tfce  Defendants  tlie 
sifiters  and  brother-in-law  of  the  test&tor,  the  re^duary 
legatees  in  remainder. 

It  is  incorrect  to  describe  the  debt  or  liability  under 
the  covenants  as  contingent;  it  is  a  present  liability  to 
a  future  debt, — ^there  is  only  uncertainty  in  amount. 
Suppose  the  amount  were  now  ascertained^  but  the 
time  of  payment  would  not  arrive  until  ten  years  hence : 
could  the  tenant  for  life  chum  the  income  of  the  aggre- 
gate fund  for  the  whole  time  that  the  payment  was  sugh 
pended?  or  must  not  a  fund,  sufficient,  with  the  interest 
which  would  accumulate  upon  it,  to  pay  the  debt  when 
it  becomes  due,  be  separated  from  the  corpus  from  the 
death  of  the  testator?  Or,  suppose  a  debt  is  due  to  the 
estate,  and  is  not  recovered  for  many  years  after  the 
death  of  the  testator:  is  not  the  tenant  for  life,  or  his 
representatives,  entitled  to  interest  on  the  fund  so  reco- 
vered ?  Suppose  a  debt  of  the  testator  owing  on  a  pro- 
missory note,  payable  at  the  end  of  two  years,  and  the 
executor,  on  being  allowed  a  discount,  pays  the  debt 
immediately  out  of  the  estate  in  his  hands :  could  the 
tenant  for  life  impeach  the  antidpated  payment  as  a 
breach  of  trust  ?  The  question  in  this  case,  however, 
does  not  depend  on  that  argument.  The  covenants  are 
for  the  payment  of  rent  at  fixed  times.  The  lessor  may 
not  sue  the  executors  immediately  upon  the  breach  of 
covenant  occurring :  it  is  sufficient  for  him  to  sue  within 
twenty  years,  and  he  may  then  recover  not  merely  the 
rent  in  arrear,  but  the  interest  on  the  arrears ;  (stat  3  & 
4  Will.  4,  c  42,  s.  28) ;  and  even  according  to  the  ar- 
gument for  the  Plaintiff,  the  tenant  for  life  must  bear 
that  part  of  the  daim.  The  proposition  that  a  principal 
debt  is  to  be  paid  out  of  the  corpus,  and  interest  out  of 
interest,  is  untenable:  it  is  a  mode  of  administration 
which  is  impracticable.     The  simple  question  is,  what 
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18  the  residue  of  the  estate  ?    Whether  there  is  a  tenant  1844. 

for  life  or  not,  the  rule  of  administration  is  the  same :  Flstcbbr 

the  fund  in  either  case  must  be  impounded  to  answer  ^ 
the  demands  upon  it. 


Stbtbnbon. 
Arffumeni. 


Mr.  Spence  and  Mr.  Bazafyeite,  for  the  executors,  con- 
troverted the  proposition  that  the  interest  on  the  residue 
was  not  legal  assets  with  which  the  executors  would  be 
charged.  It  was  a  part  of  the  estate  which  came  to  the 
executors  in  right  of  their  executorship,  and  for  which 
they  were  accountable  to  creditors  at  law,  and  to  the 
residuary  legatees  in  this  Court. 

The  other  cases  referred  to  in  argument  were  Mana- 
tony.  Manaion{a\  Howe  v.  Lord  Dartmouth  {b\  Pick- 
ering V.  Pickering  (c),  Vernon  v.  Earl  of  Egmont  (d), 
Antrobtu  v.  Davison  («),  Earl  of  Shaftesbury  v.  Duke  of 
Marlborough  (/),  Thomas  v.  Montgomery  (g).  Buries  v. 
Popplewell  (A),  Smith  v.  Day  (i ),  Harrison^ s  case  (A), 
Gaunt  Y.  Taylor  {I). 


Vicb-Chancellor: — 

The  question  in  this  case  was,  whether  I  should  order 
the  income  of  a  sum  of  money  now  in  the  hands  of  exe- 
cutors, and  stated  to  constitute  the  residuary  estate  of 
the  testator  in  the  cause,  to  be  paid  to  the  widow  of  the 
testator,  who  is  tenant  for  life  of  his  residuary  estate ;  or 
whether  that  income  as  well  as  the  capital  must  remain 


Feb.  24ih. 
Judgment* 


(a)  2  P.  Wmf.  234. 

(b)  7  Ves.  138. 

(c)  4  Myl.  &  Cr.  289. 
{d)  1  Bligb,  N.  S.,  654. 

(e)  3  Mcr.  581,  per  Sir  W. 
Grant. 


(/)  2  Myl.  &K.  111. 

(p)  1  R.  &  Myl.  729. 

(A)  10  Sim.  383. 

(t)  2Mee.&  Well.  684. 

(k)  6  Rep.  28  b. 

(I)  2  Hare,  413. 
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in  Court  as  a  proviflion  against  certain  covenants  not 
yet  broken,  (I  assume  that  state  of  things,  to  try  the 
question),  to  which  the  testator's  estate  is  liable, — ^Uable 
primarily  to  the  covenantee,  the  Earl  of  Balearras,  but 
liable  only  as  surety  as  between  the  testator  and  his  late 
partners. 

If  the  widow  could  give  security  to  the  satisfaction  of 
the  Court  to  refund  the  payments  she  asks  to  have 
made  to  her,  or  if  the  residue  were  of  such  an  amount, 
with  reference  to  the  covenants  referred  to,  that  it  could 
itself  be  reasonably  considered  a  sufficient  security  for 
the  possible  demands  to  be  made  upon  the  estate,  I 
should  (so  far  at  least  as  the  Earl  of  Balcarras  is  con- 
cerned) have  found  little  difficulty  in  acceding  to  the 
widow's  application.  For  which  HawMns  v.  Day  (a) 
and  Simmonds  v.  Bolland{b)  would  be  a  sufficient  sanc- 
tion. But  neither  of  these  circumstances  existing,  as 
is  admitted,  in  the  present  case,  I  am  compelled  to  con- 
sider the  case  upon  principle. 

The  widow's  daim  is  opposed  by  two  parties :  first, 
by  the  executor,  and,  secondly,  by  the  legatees  in  re- 
mainder. So  far  as  the  executor  is  personally  con- 
cerned, he  would,  I  apprehend,  be  safe  in  acting  imder 
the  direction  of  the  Court;  but,  in  considering  what 
degree  of  protection  is  due  to  the  absent  covenantee,  I 
am  bound  to  consider  whether  the  Court,  taking  the 
fund  out  of  the  hands  of  the  executor,  can  do  less  than 
it  would  expect  the  executor  to  do  if  the  fund  remained 
in  his  hands.  In  his  hands  the  fund  has  produced  and 
is  producing  interest;  and,  if  the  Court  allows  the  fund 
to  remain  with  the  executor,  it  will  continue  to  produce 
interest,  of  which  the  covenantee,  in  case  of  breach  of 
covenant,  will  have  the  benefit     I  am  not,  indeed,  pre- 


(o)  Amb.  160;  S.  C,  3  Mer.  355,  n.        (6)  3  Mer.  547. 
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pared  to  admit,  that  the  Court  would  not  charge  the 
executor  with  interest  in  favour  of  the  covenantee,  if  he 
omitted,  without  reasonable  cause,  to  make  the  residue 
productive^  or  paid  the  interest  to  a  legatee,  with  notice 
of  the  covenants  in  question.  I  must  repeat,  however, 
that  I  am  dealing  with  a  case  in  which,  ex  ooncessis, 
the  residue,  as  it  now  stands,  cannot  be  represmted  in 
any  sense  as  an  adequate  fund  to  meet  the  onerous  cove- 
nants to  which  the  estate  of  the  testator  is  liable. 
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I  feel  bound  to  add,  that,  independentlj  of  the  daim 
of  the  covenantee,  I  am  not,  as  at  present  advised,  pre- 
pared to  reject  the  argument  for  the  residuary  legatee  in 
remainder.  The  tenatit  for  life  is  entitled  to  the  income 
only  of  the  true  residue  of  the  testator's  estate.  If  the 
demands  to  which  the  estate  of  the  testator  may  possibly 
be  found  liable  (aimually  as  well  as  occasionally)  were 
certain  though  future,  I  am  not  prepared  to  say,  that 
the  present  value  of  all  those  liabilities  must  not  be 
ascertained  in  otder  to  shew  what  the  true  residue  of 
the  testator's  estate  is,  upon  the  same  principle  upon 
which  the  Court  in  favour  of  a  tenant  for  life  reduces 
future  assets  into  possession  at  their  present  value.  I 
cannot  say,  that,  in  favour  of  the  remainderman,  the 
Court  ought  not  to  reduce  the  future  liabilities  of  the 
estate  into  present  value,  in  order  to  ascertain  the  true 
residue  of  the  estate,  which  the  tenant  for  life  and  the 
remainderman  are  to  enjoy  in  succession.  And,  if  that 
be  so  where  the  liabilities  are  certain,  the  Court  must 
equally  do  so,  until  the  result  is  known,  where,  as  in  this 
case,  no  security  can  be  given,  and  the  funds  are  an 
inadequate  security  for  the  possible  demands  of  the  cove- 
nantee. It  is  only  with  the  true  residue  I  can  deal,  as 
between  the  tenant  for  life  and  remainderman. 
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1844. 
MSfM 
^^Jr^  TAYLOR  V.  EARL  OF  HAKEWOOD. 

The  testator  ^  Settlement  made  in  1765  on  the  maniage  of  Ro- 

bequeathed  lut  bert  Domson  with  Ann  Chetwode^  the  manor  or  lordship 

icndowT  fttafg      - 

upon  trust  for   of  Brand,  and  the  messnage  called  Brand  Hall,  and  the 

Mndt!itr]um^'  demesne  lands  thereto  belonging,  atoated  in  NortonHn- 

dSd**  'of  hk    ^^^'  "^  *^®  connty  of  Sabp,  (described  in  the  cause  as 

nidMm;  aadhe  *^  the  Brand  estate^X  a  messuage  and  lands  in  the  town- 

In  CMS  his  idd  ship  of  Betton,  (caUed  **  the  Betion  estate  '^^  and  a  mes- 

nT^Detiim-  ^°^^  ^^^  lands  in  the  parish  of  Malpas  and  county  of 

iAer  oome  into  fUnt,  (called  <<  the  Jlfoes^GVoef  estate 'O^  wcre  settled 

toe  SCCQSl  DOS*  .^ 

aeisionof  sn  to  the  use  of  Robert  Davison,  the  husband  and  settlor, 
n^Wm*(Se    ^^^  ^^^  ^^  pcmailder,  as  to  ''the  Brand  estate,"  to 

h?^*°'^^b?his  '^'''*  ^^  ^^^  ^^'  ^®^  ^®»  *®  P*"^  ^^  ^®'  jointure;  and 

late  mde  as  to  all  the  Other  hereditaments,  subject  to  an  annuity 

theniuidin''  of  3001,  to  the  wife;  and  as  to  thewhole,  subjecttothe 

proriSon^di  ^^  ^^'^^  ^^^  annuity,  to  the  use  of  the  first  and  other 

be  had  there-     gone  of  the  marriaire  and  their  issue  sucoessiYely  in  tail 

mbeforemsde  ^^ 

for  his  nid  son,  male,  with  remainder  to  the  use  of  the  husband,  his 

erery  the'tmsts  ^^^  ^^^  assigns  for  ever.    Robert  Davison,  the  husband 

^SSTdiJt^   and  settlor,  by  his  will,  dated  in  1769,  in  case  of  his  own 

mine,  snd  be      death  without  issue,  as  therein-mentioned,  gave  all  his 

trustees  shoiOd    estate,  both  real  and  personal,  subject  to  his  debts  and 

i^d^Msened  ^gacies,  to  his  wife  for  life,  with  remainder  to  trustees 

of  the  Mid  trust 

monies  for  the  benefit  of  his  other  children,  excloslTe  of  his  nid  son.  it.  D.,  of  JB.,  the 
Ute  uncle  of  the  testator,  had  settled  three  estate  to  uses,  which  included,  after  scTeral 
estates  for  life  and  in  tail,  a  limitation  in  remainder  to  his  nephew  (the  testator)  for 
his  life,  with  remainder  to  trustees  upon  trust  to  presenre  contimfent  remainders,  with 
remainder  to  the  first  and  other  son  and  sons  of  the  body  of  his  said  nephew  sererally 
and  suooessiTelj  in  tail  male,  with  dirers  remainders  orer.  Before  the  date  of  the  will,  a 
tenant  in  tail,  who  had  the  then  first  expectant  estate  tail,  joined  with  the  first  tenant  for 
life  in  a  recoTCry,  whereby  sudi  tenant  in  tail  had  acquired  the  fee  as  to  one  of  the  three 
estates ;  but  whether  that  feet  was  known  to  the  testator,  did  not  appear.  After  the  death 
of  the  testator  the  same  tenant  in  tail  came  into  possession  of  the  property,  and  suffered 
recoreries,  whereby  the  entail  as  to  the  two  remaining  estates  was  barred ;  and  he  then 
devised  the  three  estates  to  the  son  of  the  testator  in  fee,  subject  to  oq^tsin  charges,  under 
which  devise  the  said  son  afterwards  entered  into  possession  of  the  same  three  estates : — 
Heldf  that  the  possession  thus  acquired  was  not  an  actual  possession  of  the  estate  entuled 
upon  the  testator  and  his  issue  within  the  meaning  of  the  will. 
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to  preserve  coniangent  remainders;  and  after  the  decease 
of  his  wife,  to  a  trustee  therein  named,  upon  trust  to 
raise  1200Z.  for  certain  persons  therein  named ;  and  sub- 
ject thereto,  he  gave  the  same  estates  unto  his  brother 
WUHdm  for  his  life,  remainder  to  trustees  to  preserve  &c., 
with  remainder  to  his  nephew  William  Holt  Davison^  the 
son  of  his  brother  ffUHamy  during  his  life,  remainder  to 
trustees  to  preserve  &c,  with  remainder  to  the  first  and 
other  son  and  sons  of  WiUiam  Holt  Damson  successively 
in  tail  male,  with  remainder  to  his  brother  Samuel  for 
life,  remainder  to  trustees  to  preserve  &&,  with  remain- 
der to  the  first  and  other  son  and  sons  of  Samuel  succes- 
sively in'  toil  male,  with  remainder  to  his  nephew  Bobert 
Damson  (the  testator,  the  construction  of  whose  wUl  was 
the  subject  of  this  cause)  for  life,  remainder  to  trustees 
to  preserve  &c,  with  remainder  to'  the  first  and  other 
sons  of  his  said  nephew  Robert  Davison  successively  in 
tail  male,  with  divers  remainders  over.  Bobert  Davison, 
the  husband  and  settlor,  died  in  1772,  without  issue, 
leaving  his  wife  Ann  (afterwards  the  wife  of  Edward 
Mainwaring)  surviving.  William  Holt  Davison,  the 
nephew,  died  in  1791,  leaving  two  sons,  one  of  whom, 
William  Holt  Damson  the  younger,  attained  the  age  of 
twenty-one  years.  Samuel,  the  brother,  died  without 
issue  male  in  1770.  In  March,  1806,  Ann,  then  the 
wife  of  Edward  Mamwaring,  joined  ^ith  William  Holt 
Davison  the  younger  in  suffering  a  recovery  of  the 
Betton  estate,  and  in  declaring  the  uses  thereof  to  Ann 
Mainwdrinff  for  life,  remainder  as  William  Holt  Davisofi 
the  younger  shoidd  appoint,  and  subject  to  such  appoint- 
ment to  the  use  of  William  HoU  Davison  the  younger 
for  his  life,  remainder  to  uses  to  bar  dower,  remainder 
to  William  HoU  Davison  the  younger,  his  beirs  and  as- 
signs for  ever. 


1844. 


Statemeni. 


In  this  ffltuation  of  the  uses  and  possession  of  the  es- 
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tates,  Robert  Davison^  the  .nephew^  the  testator  in  the 
cau8e>  by  hia  will^  dated  in  L810,  devised  ajad  bequ^^ed 
his  real  and  personal  estate  to  trustees  for  sale,  and  to 
eoAvert  into  money  such  parts  as  did  not  oonost  of  mo- 
ney,  and  after  payment  of  his  debts,  funeral  and  testa- 
mentary e:q)ei]ses»  and  a  legacy,  to  invest  the  residue, 
and  pay  the  interest  and  dividends  to  his  wife  for  her 
lifei,  and  after  her  decease,  upon  trust,  as  to  a  certam 
part  of  the  said  trust  monies,  for  the  children  of  his  son- 
inrlaw  Hmry  Janes,  and  Ann  his.  wife ;  and  as  to  20002^, 
other  part  of  the  trust  monies,  for  his  daughter  Diaaa 
for  life,  with  remainder  to  her  children;  and  in  case  of 
her  death  without  issue,  as  therein  mentioned,  then  upon 
trust  to  pay  and  apply  the  interest  of  the  2000/1  equally 
unto  and  among  such  of  the  children  of  the  testator  as 
should  be  then  living,  and  the  survivors  and  survivor  of 
them,  until  none  of  his  said  children  should  be  livii^ 
without  having  issue  of  his,  her,  or  their  body  or  bodies,  or 
duldren  of  such  issue,  and  then  to  divide  the  said  2000/. 
equally  among  the  issue  of  his  children,  and  the  children 
of  such  issue  per  capita.  And  as  to  such  part  of  the  trust 
monies  as  should  be  sufficient  for  that  purpose,  upon 
trust  to  pay  an  annuity  of  130/L  to  his  daughter  Mar^ 
for  her  life,  if  she  continued  unmarried,  but,  upon  her 
marriage,  SOL  thereof  to  cease,  and  the  principal  to  sink 
into  the  residue ;  and  after  the  decease  of  his  daughter 
Martfp  upon  trust  to  pay  and  divide  2000/1  amongst  her 
children  or  their  issue,  subject  to  the  same  trusts  and 
provisoes  as  were  declared  with  respect  to  the  foregoing 
legacy  to  his  daughter  Diana ;  and  if  his  daughter  Mary 
died  without  leaving  issue  as  therein  mentioned,  then 
upon  trust  to  pay  the  interest  of  1000/.,  part  of  the  said 
sum  of  2000/.,  to  his  son  Daniel  Wihon  Davison  for 
life,  with  remidnder  to  his  children  and  their  issue,  sub- 
ject to  the  same  trusts  and  provisoes  as  were  declared 
with  respect  to  the  legacy  to  Diana.    And  as  to  500/., 
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otie  moiety  of  the  remainder  of  the  said  2000/.»  upon 
trust  for  the  children  and  issue  of  his  kte  son-in-law 
Henry  Jone9^  and  Aim  his  wife;  and  as  to  500/.,  the 
Other  moiety  thereof^  ujx>n  trust  for  the  children  and 
issue  of  his  daughter  Dianoy  subject  respeotiYelj  to  the 
same  trusts  and  [nroyisoes  as  are  declared  of  the  said 
former  bequests ;  and  as  to  such  part  of  the  trust  mo- 
nies as  should  be  suflBicient,  to  pay  an  annuity  of  70/:  to 
his  daughter  Jane  Davies  for  her  life,  and  in  case  of 
her  surviying  Mtxry,  then  a  further  auiuity  of  30^  for 
her  life;  and  after  the  decease  of  hia  daughter  Jane, 
upon  trust  to  pay  and  divide  1500L  amongst  her  children 
or  theii'  issue,  subject  to  the  trusts  and  provisoes  declared 
of  the  preceding  Iq^ies.  And  after  investing  such 
monies  as  should  be  necessary  for  the  said  purposesj  the 
testator  directed  his  trustees  to  stand  possessed  of  the 
residue  of  the  said  trust  monies,  upon  trust  to  pay  the 
annual  interest  thereof  to  his  BonDaniel  WUsan  Davison 
and  his  assigns  for  his  life;  and  after  his  decease^  to 
pay  and  divide  such  residue  unto  and  amongst  his  child- 
ren and  their  issue,  subject  to  the  like  trusts  and  provi- 
soes. Then  followed  this  clause,  which  gave  rise  to  the 
principal  question  in  the  cause : — 


1844. 


S^aiemeni. 


'^  Provided  always,  and  my  will  and  mind  further  is, 
and  I  do  her^y  declare  and  direct,  that  in  case  my  said 
son  Daniel  Wilaen  Davison  shall  at  any  time  hereafter 
come  into  the  actual  possession  of  an  estate  entailed  upon 
me  and  my  issue  by  my  late  undo  Robert  Damans  of 
Brand,  in  the  county  of  Salop,  Esq.,  then  and  in  such 
case  the  provision  whidi  I  have  hereinbefore  made  for 
my  said  son,  and  all  and  every  the  trusts  thereof  here- 
inbefore contained,  shall  cease,  determine,  and  be  void 
to  all  intents  and  purposes;  and  that  then  and  from 
thenceforth  my  said  trustees,  and  the  survivors  and  sur- 
vivor of  them,  or  the  executors  or  administrators  of 
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1844.        0ach  santYCfr,  shall  stand  and  be  possessed  of  the  said 
Tatloa      trust  monies  hereinbefore  given  to  or  in  ikyonr  of  my 
Eau  of      ^^  ^^  jDonte/  Wikon  Daxnsonj  and  his  issue  as  afore- 
Hauwood.    said,  upon  trust  to  paj  and  divide  the  same  unto  and 
Staiewtemi.     equally  amongst  all  and  eveiy  my  children,  except  my 
said  son,  who  shall  be  then  living  and  the  lawful  issue 
of  sudi  of  them  as  may  be  then  dead,  (share  and  share 
alike),  at  such  times  and  in  such  manner,  and  subject  to 
such  and  the  like  trusts  as  are  herrinbefore  expressed 
and  declared  with  req)ect  to  the  original  portions  or 
fortunes  of  my  said  childrrai  or  their  issue  req)ectively, 
and  that  in  as  ample  and  benefidal  a  manner,  to  all  in- 
tents and  purposes,  as  if  all  such  trusts  were  here  re- 
peated and  set  forth,  or  such  of  them  as  are  existing,  or 
capable  of  being  perfonned  or  taking  efiect" 


.  n 


The  testator  Robert  Davison^  the  nephew,  died  in  Au- 
gust, 1810,  leaving  his  son  Daniel  JVUsan  Daoisonj  his 
daughters  Dianas  ^Mary^  and  Jcme^  and  several  children 
of  his  daughter  Ann^  surviving. 

Ann  Mainaaring  died  in  1816,  and  thereupon  ffUUam 
Holt  Davison  the  younger  came  into  possession  of  the 
three  estates,  and  in  Easter  Term  of  that  year  he  suf- 
fered a  coinmon  recovery  of  the  Brand  estate,  and  by 
indentures,  dated  in  May  of  the  same  year,  such  re- 
covery was  declared  to  be  to  the  use  of  such  person  or 
persons,  and  for  such  estates,  trusts,  or  purposes,  as 
WilUam  Holt  Davison  the  younger  should  appoint,  and 
subject  thereto  to  the  like  subsequent  uses  as  had  been 
declared  of  the  recovery  of  the  Betton  estate  in  1806. 
At  the  Spring  Great  Sessions  for  FUnt,  in  1816,  a 
recovery  of  the  Maes^-Groes  estate  was  also  suffered  to 
the  same  uses  as  had  been  declared  of  the  Brand  estate. 

William  Holt  Damson  the  younger,  by  his  will,  dated 
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in  November,  1824,  after  directiiig  his  debts  to  be  paid^ 
gave  to  his  aunt  Barbara  an  annuity  of  200/.  for  her 
life,  charged  on  all  his  real  and  personal  estate,  with 
power  of  entry  and  distress  to  compel  payment  thereof: 
he  also  gave  an  annuity  of  10/.  to  a  servant  of  his  said 
aunt,  charged  on  the  same  estates,  with  like  powers. 
And  after  giving  some  legacies  out  of  his  personal  estate » 
he  gave,  devised,  and  bequeathed  unto  his  cousin  Daniel 
Wtbon  Damson,  (the  son  of  the  testator  Robert,  the 
nephew),  his  heirs,  executors,  administrators,  and  as- 
signs, according  to  the  nature  thereof  respectively,  the 
said  Brand  estate,  and  all  his  freehold  and  leasehold 
lands  and  hereditaments,  and  all  his  personal  estate  and 
effects;  (subject  to  and  charged  with  the  payment  of  the 
annuities  and  legacies  as  aforesaid) ;  and  he  thereby  ex- 
pressed his  wish  and  desire  to  be,  that  his  said  cousin 
should  reside  at  the  Brand,  and  that  the  plate,  pictures, 
books,  and  other  valuables  in  the  mansion-house  should 
not  be  sold  or  disposed  of,  but  be  held  and  enjoyed  with 
the  same;  and  he  appointed  Daniel  WUson  Davison  sole 
executor  of  his  wilL     WUtiam  Holt  Davison  the  younger 
died  shortly  aft;er  making  his  will,  in  the  same  month  of 
November;  and  Daniel  WUson  Davison  thereupon  entered 
into  possesnon  and  receipt  of  the  rents  and  profits  of  the 
estates  devised  to  him  by  such  wiU.      Daniel  Wilson 
Damson  died  in  1836. 


1844. 


Statement. 


The  bill  was  filed  by  the  children  of  Ann,  the  daugh- 
ter of  the  testator  Robert  Davison,  the  nephew,  against 
the  trustees,  the  children  and  representatives  of  Daniel 
Wilson  Davison,  (the  surviving  daughters  of  the  testator 
being  also  Defendants),  for  the  execution  of  the  trusts 
of  the  will,  submitting,  that,  inasmuch  as  Daniel  Wilson 
Davison  had  acquired  the  actual  possession  of  the  Brand 
estate,  the  event  had  arisen  upon  which  the  provision 
made  for  him  by  the  will  was  to  cease,  and  the  other 
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1944.  children  were  theBoefortk  eatiiled  to  the  benefit  of  auoh 
bequests.  The  children  and  z^OFeaentatiTes  of  Dcaud 
WiUon  Daviion  insisted  that  his  possesrioo^  bj  Tirtue  of 
the  will  of  WUUam  Holt  DavUan  the  younger^  was  not 
within  the  construction  of  the  will  of  the  testator  in  the 
cause^  an  event  upon  which  the  limitatian  over  would 

1842.  take  effect  At  the  hearing  inquiries  were  directed, 
^%eeree.^'     Under  which  the  Master  reported  the  facts,  (as  contained 

— '  in  the  forgoing  stat^nent)^  and  found,  that,  in  1806, 
5M  December,  the  estate  tail  in  the  Bettm  estate  was  barred  by  the 
^  '  recovery  of  that  date,  and  the  uses  thereof  were  de- 
clared as  above  stated ;  and  that^  at  the  date  of  the 
will  and  death  of  Robert  Damson^  the  nephew  and  tes- 
tator in  the  cause,  the  estate  tail  created  in  the 
Brand  estate  and  the  Maes^y^Groes  estate  by  the  will  of 
Robert  Davison  (the  settlor)  was  still  subsisting;  and 
upon  the  determination  of  the  life  estate  of  Ann  his 
widow,  by  her  death,  in  February,  1816,  the  uses 
limited  by  the  indenture  of  the  29th  of  March,  1806,  to 
or  in  favour  of  William  HoU  Davison  the  younger  in 
the  Betton  estate,  took  effect  in  possession ;  and  that  the 
estate  tail  in  the  Brand  and  Maes^^Groes  estates  at  the 
same  time  fell  into  the  possession  of  WiJUam  HoU 
Damson  the  younger,  as  tenant  in  tail;  and  that  by  the 
recoveries  suffered  in  1816  of  the  Brand  estate  and 
Ma£s^-Groes  estate,  by  WilUam  HoU  Damson  the 
younger,  he  acquired  a  full  power  of  disposing  of  the 
fee-simple  thereof;  and  that  he  did,  by  his  will,  dated 
in  November,  1824,  devise  the  last-mentioned  estates, 
and  also  the  Beiton  estate,  as  above  stated  And  he 
found,  that^  upon  the  death  of  William  HoU  Davi9on  the 
younger,  in  November,  1824,  Daniel  Wilson  Davison 
did,  as  such  devisee^  and  at  such  time,  and  by  such  tide, 
and  for  such  interest,  and  under  such  circumstances  as 
aforesaid,  come  into  the  actual  possession  of  the  estate 
entailed  upon  Robert  Davison  the  nephew,  the  testator 
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in  the  cause,  and  his  issue,  by  his  late  unde  Robert 
Davison  the  settlor. 

The  parties  diuming  under  Daniel  WxUon  Davison 
excepted  to  the  last-mentioned  finding  of  the  Master. 
The  cause  came  on  upon  the  exceptions,  and  also  upon 
further  directions. 


ia44. 

Tatlok 

«• 

Earl  OF 

Habbwood. 

Staiement. 


Mr.  RomUfy,  Mr.  JVebster,  and  Mr.  Cantrett,  in  sup- 
port of  the  exceptions,  argued  that  the  acquisition  by 
Daniel  Wilson  Davison  of  tiie  estates  devised  to  him  by 
the  will  of  William  JSolt  Davison  the  younger  was  not 
that  possesion  of  the  entailed  estate  upon  which  the 
interest  of  Daniel  Wilson  Davison,  under  tiie  will  of  his 
fatiier,  the  testator  in  the  cause,  was  given  over  to  tiie 
other  children.  He  took  a  different  estate  and  interest 
from  that  which  he  would  have  derived  under  the  entaiL 
The  estate,  moreover,  devised  to  him  was  charged  with  an- 
nuities, and  it  was  not  therefore  the  whole  estate  which  tiie 
testator,  his  &tiier,  contemplated  in  the  clause  in  ques- 
tion :  Fazaherhf  v.  Ford{a).  The  titie  and  event  by  which 
tiie  devisee  acquired  this  estate  was  as  distinct  from 
that  referred  to  in  the  shifting  clause  as  it  would  have 
been  i£ Daniel  Wilson  Damson  had  purchased  the  estate,  in 
which  case  it  could  scarcely  be  argued  that  his  interest 
under  his  father's  will  would  thereupon  cease :  Tayleur 
V.  Dickenson  (b),  Spencer  v.  Spencer  (c),  Pectcocke  v. 
Pares  (rf),  Harrison  v.  Foreman  (e).  Doe  dem.  Lean  v. 
Lean  (/),  Earl  of  Scarborough  v.  Savile  (y).  Driver  v. 


jLtpUHUIUu 


(a)  4Sim.390;  1  Ad.  &  £U. 
897,  S.C. 

(b)  1  Rum.  521. 

(c)  8  Sim.  87. 
(J)  2  Keen,  689. 

VOL.  m.  D  D 


{e)  5  Ves.  207; 
(/)  1  Ad.  &  EU.  Q.  B.  Rep. 
229. 
(ff)  3  Ad.  &  EU.  897,  962. 
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Frank  (a),  SavOle  r.  SaviUe  {b),  Bwrchett  y.  Wool- 
ward  {c\  ThomhUl  y.  Hatt{d)t  Morrioe  y.  Langham  (e). 
There  was  nothing  of  the  nature  of  election  in  this  case. 
If  Daniel  fVibon  Datmon  had  declined  to  take  the  estate 
devised  to  him  by  WHUam  Holt  Davison  tho  younger, 
the  other  children  of  the  testator  in  the  cause  would  not 
have  taken  that  estate. 


Mr.  Tinney,  Mr.  Walker y  Mr.  Stinton,  and  Mr.  RoU^ 
for  the  Plaintiffs^  and  the  Defendants  interested  in  sup- 
porting the  same  construction^  contended  that  the  pos- 
session of  the  devised  estate  by  Daniel  Wilson  Damson 
was  an  event  upon  which  the  provision  made  for  him  by 
the  testator  was  given  over  to  the  other  children.  It 
was  not  material  that  he  did  not  actually  acquire  the 
estate  by  force  of  the  entail.  The  estate  was  the  corpus 
or  subject,  upon  which  the  limitation  over  depended^ 
without  reference  to  the  title  under  which  the  estate 
should  be  derived.  The  reference  to  the  entail  of  the 
estate  was  not  to  indicate  any  particular  title  as  that 
which  alone  was  to  have  the  effect  of  determining  the 
beneficial  interest  ot  Daniel  Wilson  Davison  in  the  estate 
of  his  father^  but  merely  for  the  purpose  of  description, 
and  in  order  to  distinguish  the  particular  property  to 
which  the  testator  referred.  It  was  not  necessary  to 
insist  that  a  possession  of  the  estate  as  a  purchaser  for 
value,  or  as  a  creditor,  would  satisfy  the  words  of  the 
will,  although  even  in  that  case  it  might  be  said  that  it 
was  the  folly  of  the  party  to  take  a  possession  to  which 
such  consequences  were  attached.  The  description  of 
the  entailed  estate  could  not  be  taken  in  its  strict  sense, 
as  importing  a  then  existing  limitation;  for  the  entail  of 


(o)  6  Price,  41;    8  Mao.  & 
Sel.  25 ;  8  Taunt  468,  S.  C. 
{h)  2  Atk.  458. 
f  c)  T.  &  R.  442. 


{d)  2  CI.  &  Fin.  22. 
{e)  11  Sim.  260;  8  Mee.  & 
Wela.  lSr4. 
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the  Beitan  estate^  part  of  the  property  referred  to  by 
the  testator,  waa  then  barred,  and  his  son  could  not 
therefore  have  afterwards  taken  that  estate  by  force  of 
the  original  entail:  it  necessarily  followed  that  the  re- 
ference to  the  entail  must  be  taken  not  in  its  technical 
sense,  but  in  sc»ne  popukr  or  qualified  meaning,  as 
pmnting  to  an  estate  which  had  been  the  subject  of  an 
entul,  and  llie  limitations  whereof  had  been  or  might 
be  kept  on  foot  or  preserved  by  similar  instruments.  In 
this  vulgar  and  not  incorrect  signification,  the  barring 
of  an  entail,  and  resettling  the  property  upon  like  uses, 
embracing  issue  not  within  the  former  limitations,  or 
not  therein  taking  vested  renudaders,  was  looked  upon 
AS  in  truth  upholding,  and  not  destroying  die  entaiL 


1844. 


Afywtuxim 


Vicb-Chakcbllor: — 

According  to  the  limitations  in  the  will  of  Robert,  (the 
settlor),  and  if  no  recovery  had  been  suffered  of  any  part 
of  the  estates  settled  by  his  will,  Daniel  Wibon  Damson 
might,  (though  it  was  not  certain  that  he  would),  by 
force  of  the  limitations  contained  in  that  wiU,  have  come 
into  the  actual  possession  of  those  estates;  but  at  the 
time  of  making  the  will  of  Robert,  (the  testator),  in  1810, 
it  was  uncertain  whether  those  estates  would  come  to 
Daniel  WiUan  Damson,  or  not ;  and  I  shall  therefore  first 
consider  the  case  as  if  no  recovery  had  been  suffered  of 
the  Betton  estate  prior  to  the  will  of  Robert,  (the  testator), 
and  as  if  that  estate,  as  well  as  the  Brand  and  Maes-y-groes 
estates,  had  been  subject  to  the  limitations  contained  in 
the  will  ot  Robert,  (the  settlor),  at  the  date  of  the  will  of 
Rebert  (the  testator);  and  in  doing  this  I  shall  (for  the 
sake  of  the  argument)  lay  out  of  the  case  the  question 
suggested  at  the  bar,  whether  my  conclusion  ought  to  be 
afiected  by  the  circumstance,  (if  it  can  be  established), 
that  the  estates  are  subject  to  some  charge  or  incum- 
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in  Court  as  a  provisi 
yet  broken,  (I  assumr 
question),  to  which  tl 
primarily  to  the  covc^ 
liable  only  as  surety  ^i 
partners. 

If  the  widow  colli 
the  Court  to  refu 
made  to  her,  or  if 
with  reference  to  ^ 
itself  be  reasoni'' 
the  possible  doi 
should  (so  far  ; 
ccmcd)  have 
widow's  api^l 
and  Simmor 
tlon.     Bui 
is  admitti 
eider  thr 

bytl 


Tm 


eet 
tl 


covcnaii  i  j 
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estate,  part  ci  the  jNropertjr  referred  to  by 
was  then  barred,  and  his  son  could  not 
ire  ai^erwanis  taken  that  estate  by  force  of 
t'entail ;  it  necessarily  followed  that  the  re- 
be  entail  must  be  taken  not  in  its  technical 
)tii  some  popular  or  qualified  meaning,  as 
an  estate  wliich  had  been  the  subject  of  an 
tbe  limitations  w  hereof  had  been  or  might 
uot  or  preserved  by  similar  instruments.    In 
ad  not  incorrect  signification,  the  barring 
I,  and  rcMittling  the  property  upon  like  uses, 
Usue  not  within  the  former  limitations,  or 
taking  vested  remainders,  was  looked  upon 
upholding,  and  not  destroying  die  entaiL 


1844. 
Taylor 

V. 

Earl  of 
Hakxwood. 


ELLOtti— 

;  to  the  limitations  in  the  will  of  Robert,  (the 
[  if  no  recovery  had  been  suffered  of  any  part 
fP'tes  settled  by  his  wiU,  Daniel  Wilson  Davison 
;:  riiungh  it  was  not  certain  that  he  would),  by 
the  hmitationB  contained  in  that  will,  have  come 
actual  possession  of  those  estates ;  but  at  the 
ing  the  will  of  Robert,  (the  testator),  in  1810, 
in  whether  those  estates  would  come  to 
nsoHf  or  not ;  and  I  shall  therefore  first 

t^covery  had  been  suffered  of 
will  of  Robert,  (the  testator), 
B  the  Brand  and  Maes^^oes 
the  limitations  contained  in 
or)^  at  the  date  of  the  will  of 
m  doing  this  I  shall  (for  the 
^nit  of  the  case  the  question 
j.i2V  my  conclusion  ought  to  be 
kce,  (if  it  can  be  established), 
;  to  some  charge  or  incum- 
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son  is  not  entirely  BO&k  until  the  difficulties  of  tl»  oppo* 
site  constrnction,  as  well  as  the  imparobability  of  it»  to 
which  I  have  adverted,  are  taken  into  acooimt. 

It  was  of  necessity  admitted  at  the  bar,  that  the  wotds 
''come  into  actual  possession"  could  not  be  read  in  their 
full  and  comprehensiye  sense*  An  actual  possession  by 
purchase  for  valu^ — ^by  a  mortgage  firom  the  owner, — as 
tenant  firom  year  to  year,  or  as  lessee  for  yean  rendering 
rent, — as  judgment  creditor,  and  tenant  by  elegit, — 
these  and  yarkyus  other  cases  were  put  at  the  bar  as  cases 
in  which  Daniel  Wilson  Davison  might  be  in  the  actual 
possession  of  the  estate,  and  yet  not  in  such  possession  as 
was  required  by  the  will  of  Robert,  (the  testator),  in  order 
to  produce  the  effect  thereby  prescribed.  But  these 
considerations,  it  was  said,  by  no  means  lead  to  theooQ"' 
elusion  that  the  possession  contemplated  by  the  testator 
necessarily  meant  a  possession  by  force  of  the  fimitationB 
in  thewillof  JZ0fcr^(thesettIor)k  It  was  ssid,  and  truly, 
that  estates  tail  are  often  barred,  not  for  the  purpose  of 
destroyii^,  but  of  perpetuating  an  old  settlement,  by 
re-setding  the  estate;  and  it  was  asked,  whether,  in  such 
a  case,  it  would  be  held  that  Daniel  WHson  Damson  waa 
not  in  "  actual  possession "  within  the  meaning  of  the 
wiU,  only  because  the  original  HmitationB  had  been  su- 
perseded by  others  avowedly  made  &r  the  purpose  of 
perpetuatmg  the  former.  I  shall  give  no  opinion  here^ 
whether,  in  the  case  of  a  dause  like  that  in  question,  and 
of  an  estate  tail  barred  and  simultaneously  renewed  as 
part  of  one  transaction,  the  estate  being  ultimately  undi- 
minished in  quantity,  and  unimpaired  in  value,  the  Court 
would  or  would  not  conrider  the  new  limitations  as  a  con- 
tinuance of  tlie  old :  that  is  not  the  case  before  me.  In 
this  case  WilUam  Holt  Damson  acquired  an  estate  in  fee- 
simple  in  the  whole  property,  and  by  his  will  asserted  the 
most  absolute  domiaioa  over  it,  by  the  choiges  to  which 


CASES  IN  CHANCBRY. 


385 


he  subjected  it,  and  which  hj  possibility  might  have  ex-^        1844. 
hauflted  the  entire  property.    It  is  imposcdble  to  treat      tatlor 

the  tranaoetion  as  made  with  reference  to  ike  old  fimita-      ,  ^' 

jearl  of 

tions.  He  gWes  Daniel  WUson  Dams&n  an  estate  not  Hakbwood. 
Kkethatmider  tiie  firstwiU^  but  a  fee;  and  I  cannot,  in  judgment. 
pdwaple,  YyAA  that  an  actual  possession  by  purchase 
for  vabe^  by  Da$del  Wib&n  DoMcn,  would  not  be  an 
actual  poesesdon  within  the  will,  and  at  the  same  time 
hdd  that  an  actual  possession  by  devise  from  a  stranger, 
who  was  a  purchaser  for  value,  would  be  in  a  different 
pontion;  or,  by  parity  of  reasoning,  that  an  actual  pos- 
session by  a  devise  in  feensimple,  after  a  recovery,  would 
not  be  attended  with  the  same  consequences  with  refer- 
ence to  the  provision  in  question.  Two  constructions 
are  proposed:  one  rational  and  probable,  consistent 
with  the  words  of  the  will,  and,  I  incline  to  say,  re- 
quired by  them,  without  adverting  to  the  difficulties  of 
any  other  suggested  construction;  the  other,  replete 
with  difficulties,  and  for  that  reason  making  the  former 
the  more  probable,  if  it  be  not  the  natural  construction 
of  the  words. 


It  was,  however,  said,  that  the  extrinsic  facts  ex- 
cluded the  construction  contended  for  by  Daniel  Wilson 
Dammm;  that  the  recovery  suffered  in  1806  of  the 
Bettm  estate  made  it  impossible,  at  the  date  of  the  tes- 
tator's will,  in  1810,  that  that  estate  could  ever  come 
into  the  actual  possession  of  Daniel  Wilson  Damson  by 
force  of  the  limitations  created  by  the  will  of  Robert^ 
(the  settlor) ;  that  the  limitations  could  not  therefore  take 
effect  as  to  the  whole  of  the  estates  entailed  upon  the 
testator  and  his  issue;  and  that  that  construction,  being 
necessarily  excluded  as  to  part  of  the  estates,  must  also 
be  excluded  as  to  the  rest  of  them ;  and  that  the  words 
of  the  clause  must  be  modified  so  as  to  make  them  rea- 
sonable in  a  sense  other  than  that  of  referring  to  the  old 
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1844.  tates,  Robert  Davitan,  tbe.aepbew^  the  teatator  m  the 
cau8e>  by  his  will,  dated  in  1810,  deyiaed  and  bequ^tthed 
his  real  and  pergonal  estate  to  trustees  for  sale,  and  to 
oonvert  into  money  such  parts  as  did  not  consist  of  mo- 
fftnftjnmf,  ^®7>  *^^  ^^^^  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  and  a  legacy,  to  invest  the  residue, 
and  pay  the  interest  and  dividends  to  his  wife  for  her 
life^  and  after  her  decease,  upon  trust,  as  to  a  certain 
part  of  the  said  trust  monies,  for  the  ohildien  of  his  son- 
inrlaw  Henry  Janes,  and  Ann  his  wife ;  and  as  to  20001, 
Other  part  of  the  trust  monies,  for  his  daughter  JDiaaa 
for  life,  with  remainder  to  her  children;  and  in  case  of 
her  deaih  without  issue,  as  therein  mentioned,  then  upon 
trust  to  pay  and  apply  the  interest  of  the  20002.  equally 
unto  and  among  such  of  the  children  of  the  testator  as 
should  be  then  living,  and  the  survivors  and  survivor  of 
them,  until  none  of  his  said  children  should  be  Uving 
without  haviog  issue  of  his,  her,  or  their  body  or  bodies,  or 
children  of  such  issue,  and  then  to  divide  the  said  20002. 
equally  among  the  issue  of  his  children,  and  the  children 
of  such  issue  per  capita.  And  as  to  such  part  of  the  trust 
monies  as  should  be  sufficient  for  that  purpose,  upon 
trust  to  pay  an  annuity  of  130iL  to  his  daughter  Mar^ 
for  her  life,  if  she  continued  unmarried,  but,  upon  her 
marriage,  30iL  thereof  to  cease,  and  the  principal  to  sink 
into  the  residue ;  and  after  the  decease  of  his  daughter 
Martft  upon  trust  to  pay  and  divide  200021  amongst  her 
children  or  their  issue,  subject  to  the  same  trusts  and 
provisoes  as  were  declared  with  respect  to  the  forgoing 
l^acy  to  his  daughter  i)tana;  and  if  hisdaught^ikfoyy 
died  without  leaving  issue  as  therein  mentioned,  then 
upon  trust  to  pay  the  interest  of  10002.,  part  of  the  said 
sum  of  2000/L,  to  his  son  Daniel  WiUon  Davison  for 
life,  with  remainder  to  his  children  and  their  issue,  sub- 
ject to  the  same  trusts  and  provisoes  as  were  declared 
with  respect  to  the  legacy  to  Diana.    And  as  to  6002., 
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one  moiety  of  the  remainder  of  the  said  20007.^  upon 
trust  for  the  children  and  issue  of  his  late  son-in-law 
Henry  Jtme^  and  Ana  his  wife;  and  as  to  500/.^  the 
other  moiety  thereof^  upon  trust  for  the  children  and 
issue  of  his  daughter  Diana,  subject  respeotively  to  the 
same  trusts  and  provisoes  as  are  declared  of  the  said 
ibrmer  bequests ;  and  as  to  such  part  of  the  trust  mo- 
nies as  should  be  sufficient,  to  pay  an  annuity  of  70/J  to 
his  daughter  Jam  Davies  for  her  life,  and  in  case  of 
her  surviying  Maryy  then  a  further  amiuity  of  30/1  for 
her  life;  and  after  the  decease  of  his  daughter  Jane, 
ujkm  trust  to  pay  and  divide  15001  amongst  her  children 
or  their  issue,  subject  to  thetrusts  and  provisoes  declared 
of  the  preceding  legacies.  And  after  investing  sueh 
monies  as  should  be  necessary  for  the  said  purposes^  the 
testator  directed  his  trustees  to  stand  possessed  of  the 
reeidue  of  the  said  trust  monies,  iipon  trust  to  pay  the 
annual  interest  thereof  to  his  son  Daniel  WUeon  Davison 
and  his  assigns  for  his  life;  and  after  his  decease,  to 
pay  and  divide  such  residue  unto  and  amongst  his  child- 
ren and  their  issue,  subject  to  the  like  trusts  and  provi- 
soes. Then  followed  this  clause,  whidi  gave  rise  to  the 
principal  question  in  the  cause : — 
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*'  Provided  always,  and  my  will  and  mind  further  is, 
and  I  do  hereby  declare  and  direct,  that  in  case  my  said 
son  Daniel  Wtlaon  Damson  shall  at  any  time  hereafter 
come  into  the  actual  possesmcm  of  an  estate  entailed  upon 
tne  and  my  issue  by  my  late  uncle  Robert  Davison,  of 
Brand,  in  the  county  of  Salop,  Esq.,  then  and  in  such 
case  the  provision  which  I  have  hereinbefore  made  for 
my  said  son,  and  all  and  every  the  trusts  thereof  here^ 
inbefore  contained,  shall  cease,  determine,  and  be  void 
to  all  intents  and  purposes;  and  that  then  and  from 
thenceforth  my  said  trustees,  and  the  survivors  and  sur- 
vivor of  them,  or  the  executors  or  administrators  of 
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1844.  such  extended  term,  as  to  compel  the  Fliuntiff  to  seek 
Faiktborns  ^^^  ^  dissolution  of  the  partnership,  and  by  that  means 
to  leave  the  Defendant  in  the  sole  possession  of  the 
business,  appointments,  and  offices;  and  it  alleged  that 
the  accomits  were  made  up  to  the  30th  of  Aprils  1842, 
and  the  Plaintiff  had  frequently  requested  the  Defiendaiit 
to  concur  with  him  in  making  up  the  books  of  the  part- 
nership since  that  time,  but  the  Defendant  refused  to  do 
so,  in  order  to  drive  the  Plaintiff  to  a  dissolution  of  the 
partnership^  and  to  determine  the  provisions  by  which 
the  Defendant  was  bounds  that  the  Pkdntiff  had  kept 
proper  accounts  of  his  receipts,  psyn^ents^  and  dealings 
on  account  of  the  partDecship,  but  that  the  Defendant 
had  not  kept  any  such  accounts  smce  the  said  date,  or 
that,  if  he  had,  he  had  concealed  them^  and  absolutely 
refused  to  aDow  the  Plaintiff  to  inspect  them,  in  conse- 
quence of  which  the  Plaintiff  had  been  prevented  from 
making  out  proper  Inlls  of  oosts  for  the  business  trans* 
acted  by  the  said  co-partnership ;  that  the  Defendant, 
smce  the  month  of  Apiil,  1842,  had  done  much  business 
and  recdved  considerable  sums  of  money  on  account  of 
the  partnership,  and  of  the  said  appointments,  whidi  he 
had  refused  to  give  any  account  o^  and  that  he  had 
applied  such  monies  to  his  own  use;  that  he  continued 
to  exclude  the  Plaintiff  from  all  knowledge  and  control 
over  the  business,  and  had  repeatedly  expressed  a  deter- 
mination to  bring  about  a  dissolution;  and,  tiial,  by  the 
means  aforesaid,  and  by  frequentiy  usmg  violent  and 
insulting  language  to  the  Plaintiff,  the  Defendant  endesh 
voured  to  compel  the  Plaintiff  to  seek  for  or  consent  to 
such  dissolution. 


The  bill  prayed  that  an  account  might  be  taken  of  the 
co-partnership  dealings  and  transactions  from  the  date  of 
the  last  settlement  thereof,  and  also  an  account  of  the 
monies  received  and  paid  by  the  Pkdntiff  and  Defendant 
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iMpectivelym  respect  thereof,  and  of  all  the  receipts  and 
payments  of  the  said  Defendant  in  respect  of  the  said 
offices  and  appointments  which  ought  to  have  been 
brooght  into  the  said  co-partnership  accoonti  the  Plain-> 
tiff  thereby  offering  to  account  for  the  partnership  deal- 
ings and  transactions  which  had  been  carried  on  by  him» 
and  his  receipts  in  respect  thereof;  and  that  a  fair  and 
proper  <£visi0n  of  the  profits  made  by  the  co-partnership 
from  the  1st  of  January,  1840,  might  be  made  between 
the  Plaintiff  and  Defendant,  not  disturbing  or  varying 
tiie  accounts  so  made  up  as  aforesaid;  and  that  the  De- 
fendant might  be  directed  to  pay  to  the  Plaintiff  what, 
upon  the  taking  of  such  accounts,  should  appear  to  be 
due  to  him,  and  that  (if  necessary)  some  proper  person 
or  persons  might  be  i^pcmited  to  reodve,  collect,  and 
get  in  the  debts  of  the  said  co-partnership* 


S89 


1844. 


Fairthouti 

V. 
WstTOM. 


The  answer  of  the  Defendant  admitted  the  first  part* 
nership  for  the  term  of  two  years,  taxi  the  articles  upon 
which  it  was  founded,  and  submitted  that  the  bill  was 
demurrable  and  that^  under  Order  XXXY III  of  Au- 
gust, 1841,  the  Defendant  was  not  bound  to  answer 
fhrtiier.  The  Plaintiff  took  exceptions  for  insufficiency, 
which  were  allowed  by  the  Master^  On  exceptions  to 
the  Master's  Beport, 


Amwer. 


Mr.  Kenyan  Parker,  and  Mr.  8hee,  for  the  Defendant^ 
in  support  of  the  exceptions  to  tiie  Master's  report, 
argued,  first,  that  the  bill  was  demurrable  as  seeking  a 
partnership  account,  and  yet  not  praying  a  dissolution 
of  the  partnership:  Lascombe  v.  Rti8sett(a),  Waters  v. 
Taylor  (J),  Forman  v.  Homfray  (c),  Goodman  v.  Whit" 
comb  (d)y  Chapman  v.  Beach  (e),  Marshall  v.  Caiman  (/), 


(a)  4  Sim.  8. 
{h)  15  VcB.  10. 
(c)  2  V.  &  B.  329. 


(<Q  IJ.  &  W.  580. 
{e)  Id.  594. 
(/)2  J.&W.  266. 


ArgummU. 
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1844.         Vansandau  v.  Moore  {a),  PigoU  y.  Bagley  {b\  Ktubett 

Fa wTBOftNB    ^'  ^^^^^^  ipy  ^'^i  secondly,  that,  the  bill  being  open  to  a 

V.  general  demurrer,  the  Defendant  might,  under  the  38th 

Order,  by  answer,  decline  to  answer  either  the  whole  or 


ArjfWK^Mifn* 


any  portion  of  the  interrogatories:  Tipping  y.  Clarke  {d)\ 
Drake  v.  Drake  {e). 

Mr.  RamUhf^  and  Mr.  Glaese,  for  the  Flaintifl^  in  sup- 
port of  the  Master's  certificate  of  insufficiency. 

In  the  recent  case  ofHUes  v.  TTimmis  (/),  the  Vice- 
Chancellor  of  England  expressed  his  opinion  to  be,  that 
the  Court  ought  to  interfere  in  partnership  cases,  though 
no  dissolution  was  prayed,  if  the  object  of  the  suit  was 
to  protect  the  partnership  property  frcMn  destruction  by 
any  of  the  partners.  In  several  cases  Lord  Eldon  inti- 
mated that  the  Court  would  restrain  breaches  of  parti- 
cular articles  in  covenants,  Goodman  v.  JVhUcomb  (g), 
or  prevent  exclusion  (A);  and  a  bill  tar  an  account  of 
past  partnership  transactions  has  been  sustained,  not- 
withstanding it  did  not  pray  a  disscdution:  Richards  v. 
Davies  (i),  Harrison  v.  Amdtage  (A),  Knmtles  v.  Hough* 
ton  {J).  It  cannot  be  reasonably  contended  that  one 
partner  is  wholly  in  the  power  of  his  co-partners,  and 
that  they  may,  in  defiance  of  their  express  or  tacit 
agreement,  compel  him  either  to  suffer  the  partnership 
business  to  proceed  in  a  manner  which  will  deprive  him 
of  all  the  fruits  of  it,  or  to  escape  from  the  partnership^ 
and  abandon  the  business,  in  which  he  might  have  in- 
vested all  that  he  possessed,  and  the  loss  of  which  might 

(o)  I  Rubs.  441.  <^)  IJT.  &  W.  ^93. 

(6)  M<ael.  &  Y.  569.  {h)  2  J.  &  W.  269. 

(c)  2  Y.  &  Coll.  15.  (t)  2  Ruas.  &  Myl.  347. 

{d)  2  Hare,  383.  {k)  4  Madd.  143. 

(«)  Id.  647.  (0  11  Ves.  16?.    SeeCoHyer 

(/)  9  Sim.  609.  on  Partnership,  198,  n.  (d  ),  ed.  2. 
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be  his  ruin.  They  cited  alao  fFatttoorth  y.  HoU  (a), 
Tcylar  y.  Demies  (i),  Biehardson  y.  HaOings  {c),  and 
Chappie  y.  CadeU{d). 
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FAimTBOftNB 

Wbstok. 


Vice-Chancellor  2 — 

This  18  a  suit  between  two  partners.  The  bill  alleges  March  23rrf. 
a  partnership,  which  will  not  expire  until  April,  1847,  Judgmmi. 
and  it  prays  that  the  accounts  may  be  taken,  and  a 
receiyer  appointed;  but  it  does  not  pray  a  dissolution. 
The  Defendant  did  not  demur  to  the  bill,  but  answered 
it ;  and  by  his  answer  he  admitted  the  formation  of  the 
partnership  for  the  original  term  of  two  years,  and  de^ 
dined  to  giye  any  further  answer.  The  objection  to 
answer  is  founded  upon  the  38th  Order  of  August,  1841, 
which,  where  the  bill  is  demurrable,  enables  the  De- 
fendant to  decline  answering  any  interrogatory,  or  part 
of  an  interrogatory,  from  answering  which  he  might 
haye  protected  himself  by  demurrer.  The  Master  upon 
exceptions  reported  the  answer  to  be  insufficient,  and 
the  case  comes  before  me  upon  exceptions  to  the  Master's 
report    I  think  the  Master  was  right 


The  argument  for  the  Defendant  turned  wholly  upon 
the  proposition,  that  a  bill  praying  a  particular  account 
is  demurrable,  unless  the  bill  seeks  and  prays  a  dissolu- 
tion of  the  partnership;  in  support  of  which,  the  case  of 
Loecombe  y.  Rueeett^  and  the  cases  there  cited,  were 
relied  upon.  That  there  may  be  cases  to  which  the  rule 
there  laid  down  is  applicable,  I  am  not  prepared  to  deny, 
but  the  law  as  laid  down  in  that  case  was  neyer  admitted 
to  be  a  rule  of  uniyersal  application:  Harrison  y.  At' 
ndtage,  Richards  y.Davies.  Andtheunequiyocalexpres- 


(o)  4Myl.&Cr.619. 
(6)  M.  R.,  8  June,  1834 ;  4 
Law  J.  Rep.,  N.  S.,  Chan.,  18. 


(c)  M.R.,15Jan.,1844. 
{d)  JTac.  537,  n. 
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1844,  flion  of  the  opinion  of  Lord  Cottenham  in  Taylor  v.  Bamez 
and  JFalboarth  v.  HoU,  of  theVice-Cbanoellor  of  England 
iaMUesY.  Thomas,  and  of  Lord  Langdale  in  Biehardson 
v.  Hastings,  shews  that  there  is  no  such  universal  role  at 
Judgment.  ^^  present  day;  and  I  cannot  but  add,  that  it  is  essen- 
tial to  justice  that  no  such  universal  role  should  be  sus- 
tained. If  that  were  the  rule  of  the  Court, — ^if  a  bill 
in  no  case  would  lie  to  compel  a  man  to  observe  the 
covenants  of  a  partnership  deed, — ^it  is  obvious  tliat  a 
person  firaudulentiy  inclined  might,  of  his  mere  will  and 
pleasure,  compel  his  co-partner  to  submit  to  the  altera 
native  of  dissolving  a  partnership,  or  ruin  him  hj  a  oon- 
tinued  violation  of  the  partnership  contract 

The  question  befiire  me  is,  whether,  if  a  general 
demurrer  had  been  put  in  to  this  bill,  I  dioold  have 
allowed  iU  I  have  no  liesUation  in  saying  that  I  should 
have  overruled  such  a  demurrer. 

The  tide  to  rdief  does  not  depend  upon  any  particular 
prayer  which  the  bill  may  contain,  but  upon  tiie  whole 
of  the  prayer,  including  tiiat  for  general  relief,  taken  in 
connexion  with  the  allegations  in  the  bilL  Upon  the 
allegations  of  this  bill,  the  Defendant,  for  the  fraudulent 
purpose  of  compelling  the  Plaintiff  to  submit  to  a  disso- 
lution upon  very  iojurious  terms,  is  violating  the  part- 
nership contract^  and  the  object  of  tiie  bill  is  to  have  the 
benefit  of  the  partnership  articles  without  a  dissolution. 
If  the  allegations  of  the  bill  are  true,  some  accounts 
must  be  directed.  I  do  not  say  whether  they  would  be 
directed  in  the  form  or  to  the  extent  which  tiie  bill 
prays;  but,if  the  case  made  by  the  Plaintiff  is  true,  he  is 
clearly  entitled  to  some  relief  and  to  that  relief  the 
right  to  discovery  and  to  have  accounts  taken  in  some 
form  must  be  incidentaL  This  is  not  a  case  for  only  a 
partial  discovery;  it  is  acase  in  which  the  Plaintiff  has  a 
right,  upon  tiie  dilutions  of  his  bill^  to  call  for  an  an- 
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swer  from  the  Defendant  to  the  charge,  that  he  is  endea-         ]844. 
Youring  unjustly  to  force  the  Plaintiff  to  submit  to  a   p^iIthoiln* 
dissolution.     It  is  unnecessary  to  say,  in  this  stage  of  v. 

the  cause,  what  relief  may  be  ^ven;  it  is  sufficient  to         

say  that  the  Court  willgoasferaflitcanto  protectthe     •'^^"•*»'- 
rights  of  ilie  parties;  and  I  have  no  doubt  that  it  may 
interpose  to  support  as  well  as  to  dissolye  a  partner^ 
pbip. 

I  have  several  times  had  occasion  to  say  that  tiie  38th 
Order  of  1841  aj^es  to  a  case  where  the  bill  is  gene- 
rally demurrable.  J  know  it  was  meant  so  to  apply.  It 
is  saidf  that  the  Masters  entertain  doubts  whether  that 
is  the  true  construction  of  the  order^  and  whetiier  they 
hav^any  right  to  inquire  whether  the  bUl  is  demurrable^ 
or  no^  and  tiiat  tbey  think  it  is  confined  to  cases 
where  the  demurrer  would  lie  only  to  a  particular  ques- 
tion; but  the  order  cannot  be  so  limited ;  in  such  cases 
tb9  Defendant  might  by  answer  have  declined  answering 
before  tiie  Order  of  1841  was  made.  The  Order  was 
intended  to  meet  tiiose  oi^xtessive  cases  where  the  De* 
fendant,  bemg  practically  obliged  to  give  some  discovery, 
was,  by  the  effect  of  the  technical  rule,  prevented  from 
refiiwig  discovery  to  any  part  of  the  billf  although 
part  of  Sttfiih  diseovery  might  be  iiyurious  to  him  and 
(where  the  bill  was  demurrable)  useless  to  the  Plain- 
tiff. At  the  same  time,  it  is  not  true  that  the  operation 
of  the  order  is  to  overrule  the  law  as  to  demurrers. 
The  Defendant,  having  once  answered,  has  so  fiir  com* 
mitted  himself  that  the  case  must  go  to  a  bearing.  But» 
undoubtedly^  the  order  was  not  meant  to  e&ct  what 
is  aometime^  attempted»-^to  enable  the  Defendant 
merely  to  put  in  a  short  answer,  and  refiise  all  further 
discovery.  If  the  Court  should  find  such  an  use  of  the 
order  to  lead  to  inconvenience,  it  may  be  a  question 
whether  the  order  ought  to  stand. 
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8th,  9th,  nth, 
12ih  March. 

3rd,  Uih,  and 
23$id  April. 

The  lord  of  a 

BUUDIOr  tyV^ng 

byeidieat,  on 
tbedtttiiofa 
tenant  without 
hdn,  tbefse- 
simple  of  lands 
holden  of  tbe 
manor,  bnt 
■nbject  to  a  de- 
miie  bj  waj  of 
i  for  a 


created  bjtiw 
tenant,  ii  enti- 
tled in  equity, 
as  against  the 
mortgagee,  to 
fedeem  the 
term* 

StaiemeHi, 


VISCOUNT  DOWNE  v.  MORRia 

Thomas  STOBEBT,  being  seised  in  his  demesne 
as  of  fee  of  three  closes  of  land,  containing  about 
twenty-four  acres,  ntuated  in  a'place  called  Law-^wood^ 
in  the  township  of  Glazedale,  and  parish  of  Danbjf,  in 
the  county  of  York,  demised  the  said  closes  to  John 
Rigg,  his  executors,  administrators,  and  assigns,  by  in- 
denture dated  the  13th  of  May,  1805,  for  the  term 
of  one  thousand  years,  at  a  peppercorn  rent,  by  way  of 
mortgage,  with  a  proviso  for  making  void  the  term  on 
payment  by  StobertyMs  heirs,  executors,  administrators, 
or  assigns,  to  Rigg^  his  executors,  administrators,  or  as- 
signs, of  the  sum  of  400/.  and  interest  on  the  13th  of 
November  then  next.  On  the  13th  of  May^  18  L9,  the 
400/.  and  interest  were  paid  off,  and  a  further  sum  of 
300/.  was  advanced  to  Stdbert  by  Ann  Bigg^  and  the 
premises  for  the  residue  of  the  term  were  assigned  to 
her,  her  executors,  administrators,  and  assigns,  by  way 
of  mortgage,  subject  to  a  proviso  for  re-assignment  there- 
of on  payment  by  Stobert,  his  heirs,  executors,  admini- 
strators, or  assigns,  unto  Ann  Rigg,  her  executors,  ad- 
ministrators, or  assigns,  of  700/.  and  interest  on  the 
13th  of  November  then  next. 


Stdbert  died  in  March,  1830,  having  by  his  will  de- 
vised the  premises  to  WiUiam,  the  ill^timate  son  of 
one  Sarah  Arrawsmith,  his  heirs  and  assigns,  subject  to 
the  mortgage.  ^•^rrot<7«mtM,  after  entering  into  posses- 
sion of  the  premises  under  the  devise,  died  in  Naoemr 
ber  (a),  1830,  a  bachelor,  intestate,  and  without  any  heir. 


(a)  The  bill  stated  a  different     preyed  or  admitted  to  be  in  No- 
date;  but  the  death  was  either     vember,  1830. 
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Ann  Siffffy  the  mortgagee,  being  in  poesession,  by  in- 
denture dated  the  17th  of  AprU,  1839,  demised  the 
premises  to  John  RiAertsan,  his  executors,  administra- 
tors, and  assigns,  for  the  term  of  sixty-one  years,  at  the 
rent  of  32L  a  year;  and  by  indenture  dated  the  16th  of 
Juney  1840,  Ann  Rigg  assigned  to  James  Morris,  his 
executors,  administrators,  and  assigns,  the  mortgage 
debt  of  700/1  and  interest,  and  the  said  premises,  subject 
to  such  right  of  redemption  as  the  same  were  then  liable 
to  by  -virtue  of  the  indenture  of  the  13th  of  May,  1805. 


1844. 

Viscount 
Downs 

0. 

Morris. 
Staiememtm 


The  Plaintiff  claimed  to  be  lord,  and  seised  in  his 
demesne  as  of  fee  of  the  manor  of  Danby,  and  the  ser- 
vices thereof,  and  to  be  entitled  to  all  escheats  of  lands 
and  hereditaments  within  and  holden  of  such  manor  and 
the  lord  thereof;  and  the  bill,  which  was  filed  against 
Morris  and  RcbertsoUy  for  redemption,  alleged  that  the 
lands  comprised  in  tiie  mortgage  had  been  and  were 
holden  of  tiie  said  manor,  and  of  the  lords  thereof,  by 
free  and  common  socage,  and  the  tenants  and  free- 
holders of  such  lands  had  been  and  were  bound  to  do 
suit  and  service  at  tiie  lords*  courts,  held  at  the  Castle 
of  Danby ;  and  that,  upon  the  death  of  Arrowsmithy  the 
Plaintiff  became  entitied  by  escheat  to  the  said  lands, 
and  the  reversion  and  equity  of  redemption  thereof, 
subject  to  the  term,  and  the  mortgage  debt  and  in- 
terest. The  bill  prayed  that  an  account  might  be 
taken  of  what  was  due  for  principal  and  interest  on  the 
mortgage,  the  Plaintiff  offering  to  pay  the  same;  and  it 
prayed,  that»  upon  such  payment,  Morris  and  Robertson 
might  assign  the  premises  to  the  Plaintiff  for  the  residue 
of  the  term,  and  deliver  up  to  him  tiie  deeds  and  evi- 
dences of  titie. 


The  Defendants,  by  their  answer,  denied  that  at  the 
deatii  of  Arrowsmith  the  mortgaged  premises  were  held 
VOL.  m.  E  E  H.  w. 
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1844.  of  the  maQor  of  Danby  dnd  the  loida  thereof,  and  in- 
mated  that  they  were  held  in  fee-simple,  and  not  of  any 
manor.  They  also  denied,  that,  upon  the  death  of  Ar- 
rawsmith  without  heir,  the  Plaintiff  became  entitled  by 
SUUmeni.  escheat  to  the  prenuees,  and  the  revernon  and  equity  of 
redemption  thereof,  subject  to  the  mortgage  debt  or 
otherwise.  The  Defendant  Mcrri$  said,  that  the  prin- 
cipal sum  of  700/.  and  an  arrear  of  interest  was  due  to 
him  on  the  mortgage,  and  the  Defendant  Robertson 
daimed  the  benefit  of  the  lease  of  (lie  17th  of  April, 
1839. 

Evidence  was  entered  into  on  the  question,  whether 
the  premises  comprised  in  the  demise  were  holden  of  the 
manor  and  of  the  Plaintiff  as  the  lord.     At  the  hearing, 

Ar0wmmi.  j^^  BuMuU  and  Mr.  James  Parker  were  heard  for 
the  Plaintiff;  and  Mr.  BamOly  and  Mr.  Wood,  for 
the  Defendants. 

No  decided  case  was  adduced  which  would  determine 
the  question — of  the  right  of  the  IcHrd  to  redeem  the  term 
on  the  one  hand,  or  the  right  of  the  mortgagee  to  hold 
the  lands  by  virtue  of  the  demise,  irredeemable  by  the  lord 
on  the  other.  The  authorities  bearing  on  the  point  were. 
Burgess  y.  Wheate  (a),  Pawleit  v.  Attomef^General  {b), 
ThruxUm  v.  Attomey^General  (c),  Sir  George  Sands' 
case  (d),  Fawcet  y.  Lawther  (e),  WiUiams  y.  Lord  Lons- 
dak(f).  Walker  y.  Denne  (^),  Tayhr  y.  Haygarth  {h\ 
Gordon  y.  Gordon  (t),  WtuUingham's  case  (A),  Attorney" 


(a)  1  Eden,  177;  lWm.Black. 
121,  S.C. 
(6)  Hardr.  465. 

(c)  1  Vera.  340. 

(d)  Sid.  403. 

(e)  2  Yes.  300, 304. 
(/)  3Ve8.752. 


ig)  2Ve«.jun.  170. 

(h)  v.  C.  England,  16th,  Uth, 
and  19th  Feb.,  1844. 

(•)  3  Swans.  470,  per  Lord 
EldoH. 

{k)  8  Rep.  45. 
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General  y.  Crofts  {a\  Sir  SaJathiel  LoveWs  case  (A). 
On  the  geHdral  right  of  redemption  by  tenant  foi  life,  re- 
mainder-man or  reversioner,  jointress,  tenant  by  courtesy, 
elegit,  statute  merchant,  or  staple,  &c.:  Co.  Lit  208.  a., 
n.  (1) :  dowress :  Banks  y.  Sutton  (c),  Swannock  y,  Lj/- 
ford  {d)f  Lady  Radnor  y.  Vajukbendy  (e),  Palmes  y. 
Danby  (/).  The  right  of  the  lord,  taking  by  escheat,  to 
the  deeds  which  concern  the  land :  10  Yin.  Ab.  Escheat, 
tit.  C,  pi.  7,  p.  145;  Lord  BuckhursVs  case  (ff).  And  to 
his  remedy  for  waste :  10  Yin.  Ab.  Escheat,  tit  L.,  pl^ 
4,  8,  14,  p.  154,  155.  The  right  of  the  mortgagee  to 
hold  as  against  all  persons  not  making  out  against  him 
a  dear  right  of  redemption :  James  y.  Bum  (A).  Upon  the 
point,  whether,  according  to  the  true  construction  of  the 
Stat  3  &  4  Will.  4,  c.  104  (t),  the  lohl,  claiming  by 
escheat,  did  not  take  the  lands  as  assets,  subject  to  the 
d^bta  of  the  last  tenant  who  died  seised:  Evans  y. 
Brown  (A) ;  and  whether,  therefore,  the  lord  was  not 
necessarily  entitied  to  redeem,  or  the  absurd  consequence 
would  follow,  that  the  mortgagee  might  keep  the  term, 
and,  at  the  same  time,  inmst  that  the  lands  which  had 
escheated  to  the  lord  should,  in  the  lord's  hands,  be  ap- 
plied  towards  payment  of  the  mortgage  debt  (/). 


1844. 


JkrgWHtni* 


(a)  4  Bro.P.  C.  136,  Tom.  ed. 

(5)  1  Sidk.  85;  see  alto  tit 
I  348 ;  Co.  Lit  215.  b.;  2  Scriven 
on  Copyboldsy  760;  1  Saadenon 
Uies,  297,  ed.  5. 

(0  2  t.  Wm».  707. 

id)  Ainb.  7. 

(e)  Sbow.  P.  C.  69;  1  £q. 
Co.  Ab.  219,  pi.  3,  S.  C. 

(/)  Pre.  Cba.  137. 

ig)  1  Rep.  1. 
.  (A)  3  Swans.  237,  per  Lord 
Eld<m. 

(t)  An  act  to  render  fireebdld 


and  copybold  estates  assets  for 
the  payment  of  simple  contract 
debU. 

{k)  5  Beav.  114. 

(I)  The  question  is  so  fully 
considered  in  the  judgment,  that 
the  reporter  has  thought  it  unne- 
cessary to  introduce  more  of  the 
argument  than  the  above  sum- 
mary of  the  authorities  cited  at 
the  bar,  as  supporting  the  various 
analogies  by  which  the  point  in 
discussion  was  on  all  sides  sur- 
rounded. 


E  B  2 


398  CASES  IN  CHANCERY. 

^844.^  The  Vice-chancellor  said,  that  the  points  made  by 

the  Defendants  might  most  conveniently  be  divided  into 
two : — ^First,  that  no  subpoena  lay  for  the  lord,  claiming 
by  escheat,  to  assert  a  mere  equitable  title,  becaute  (it 
April  Qrd»  was  said)  there  was  no  privity  between  him  and  the 
Judameni.  Defendants;  and,  secondly,  that  the  lands  comprised  in 
the  mortgage  were  not  proved  to  be  parcel  of  the 
manor.  With  respect  to  the  first  point,  he  said,  he 
was  not  prepared  to  hold  that  the  lord  was  not  entitled 
to  redeem,  but  that  it  would  be  unnecessary  for  him  to 
decide  that  point,  if  the  case  of  Evans  v.  Brawn  (a) 
was  well  decided. 


If  the  lord,  tak-  His  Honor  said,  that,  if  the  very  estate  and  interest 

Mdieat,  on  the  which  the  lord  had  in  the  land  was  subject  to  the  De- 

of  wTtoi^lli  fendants'  debt,  the  lord  must  have  a  right  to  discharge 

J^We,andfflrthe  that  estate  by  paying  the  debt;  and  if,  upon  that  princi- 

stat.  3  &  4  Will,      ^i.i.it 

4,  c.  104,  out  pie,  he  paid  the  debt,  he  must  have  a  right  to  the  secu- 

to  pay  a  mort-  ritics  the  creditor  held  for  the  debt, — a  right  which,  in 

Sf  to^^t^'  5«r^eM  V.  Wieate,  Sir  Thomas  Clarke  appeared  to  have 

charged  there-  thought  would  belong  to  the  personal  representative 

tied  to  redeem  of  a  mortgagor  who  should  die  without  heir,  even  as 

get  ^°the  se-  sg^ubst  a  mortgagee  in  fee ;    and  if  Evans  v.  Brown 

curitiea  which  ^^re  well  decided,  the  statute  3  &  4  Will  4,  c.  104, 

the  creditor 

held  for  the  had  in  fact  created  the  very  privity  between  the  lord 
and  the  termor,  the  want  of  which  was  the  foundation 
of  this  part  of  the  defence  in  the  present  case. 

Upon  the  question,  whether  Evans  v.  Brown  was  well 
determined,  his  Honor  said,  that,  if  he  deddedly  differed 
from  Lord  Langdale^  it  would  be  his  duty  to  pursue  the 
course  which  his  own  judgment  should  dictate ;  but,  if 
the  case  were  doubtful,  the  opinion  of  Lord  Langdak 
ought  to  have  great  weight  with  him,— that  he  certainly 

(a)  5  Beav.  114. 
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liad  entertained  great  doubts  upon  the  case  of  Evans  v. 
Braum,  founded  principally  upon  these  considerations : 
where  an  act  of  Parliament  creates  a  new  right»  and 
does  not  provide  a  remedy,  it  is  left  to  courts  of  justice 
to  apply  to  the  case  such  remedies  as  are  in  use  in  ana- 
logous cases;  but  there  are  authorities,  that»  where 
an  act  of  Parliament  creates  a  new  right,  and  at  the 
same  time  gives  a  specific  remedy  co-extensive  with 
that  right,  the  party  to  whom  the  right  is  given  has  no 
remedy  but  that  which  the  act  gives.  The  question 
upon  his  mind  had  been,  whether  the  latter  rule  applied 
in  Evans  v.  Brawn, — ^that,  if  the  statute  3  &  4  WilL  4, 
c.  104,  had  charged  the  debts  of  the  tenant  emphati- 
cally upon  his  estate  or  interest  in  the  land,  and  not 
upon  the  lands  themselves,  the  question  would  have  arisen, 
whether,  upon  the  determination  of  the  estate  or  interest 
of  the  tenant,  the  rights  of  the  creditors  were  not  deter- 
mined also;  or  whether  the  statute  was  not  a  parliament- 
ary alienation  of  so  much  of  the  debtor's  estate  or  in- 
terest in  the  land  as  was  necessary  to  satisfy  his  debts, 
and  whether  such  alienation  would  not  bind  the  lord, 
whose  interests  were  clearly  subject  to  the  alienation  of 
the  tenant, — ^that  the  case,  however,  was,  in  point  of 
expression,  stronger  in  favour  of  the  creditor  than  the 
case  he  had  supposed, — that  there  was  ground  for  con- 
tending that  the  act  made  the  lands  themselves  assets,  and 
not  merely  the  estate  or  interest  of  the  tenant  therein, 
which  (unless  controlled  by  the  context)  would  make  the 
lands  assets,  into  whosesoever  hands  they  should  come, — 
that  the  question,  therefore,  was  reduced  to  this,  whether 
the  notice  taken  in  the  statute  of  the  remedies  given  against 
the  heir  and  devisee  was  sufficient  to  control  the  larger 
effect  of  the  previous  words  which  made  the  lands  assets 
generally, — ^that  these  remedies  did  not  appear  to  Lord 
LangdaU  to  be  co-extendve  with  the  right  given  to  the 


1844. 


Judgment. 


Where  a  person 
dies  seised  of 
land  which  he 
has  not  by  will 
charged  with 
his  debts,  the 
statute  3  &  4 
WilL4,  C.104, 
makes  the  lands 
themselves,  and 
not  merely  the 
estate  or  inter- 
est of  such  per- 
son in  the 
lands,  assets  for 
the  payment  of 
his  debts. 
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1844.  creditors  under  the  previous  words, — and  the  policy  of  the 
act  required  that  it  should  be  construed  liberally  in  favour 
of  creditors ;  and  as  the  tenant  might  have  charged  the 
lands  with  his  debts  to  the  prejudice  of  the  lord,  there 
Judgment,  was  no  reason  why  the  legislature  should  not  have  in- 
tended the  same  thing, — that,  in  a  case  so  circumstanced^ 
he  (the  Vice-Chanoellor)  should  not  oppose  any  doubt 
of  his  own  to  the  deliberate  judgment  of  Lord  Lanffdak, 
but  should  follow  Evans  v.  Braton  in  the  present  case. 


Mr.  Ramiify  sidd,  that  Arrowsmith  died  in  Novem- 
ber, 1830,  before  the  stat  3  &  4  WilL  4,  c  104,  came 
into  operation;  and,  therefore,  that  statute  would  not 
apply  to  the  present  case. 


The  Vicb-Chancellor  said,  that  this  point  had  not 
been  hitherto  suggested.  The  date  of  ArrowsmiOCs  death 
had  not  once  been  mentioned.  Mr.  James  Parker  had  ar- 
gued upon  the  statute  as  expounded  in  Evans  v.  Brawny 
''that  the  lord,  by  escheat,  takes  the  lands,  subject  to 
debts,  as  assets ;  and  that,  if  the  lord  could  not  redeem 
the  term,  it  would  follow  that  this  creditor  might  claim 
payment  of  the  mortgage  debt  (out  of  the  lands  in  ques- 
tion in  the  hands  of  the  lord)  and  also  keep  the  term." 
In  answer  to  this  argument  the  counsel  for  the  Defendants 
had  questioned  the  decision  in  Evans  v.  Brawn,  and  had 
emphatically  called  upon  Urn  to  exercise  his  own  judg- 
ment upon  the  construction  of  the  statute,  insisting  that 
the  case  depended  upon  the  wording  of  the  statute.  The 
point  now  made  was  not  suggested  in  the  ai^rument,  but 
it  was  admitted,  (as  he  understood),  that  the  case  of  Evans 
V.  Brawn,  if  well  decided,  pressed  the  Defendants, — ^an  ar- 
gument which  was  beside  the  question  ifArrawsmith  died 
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before  the  statute.  If  the  point  must  be  dedded  inde- 
pendently of  the  statute  3  &  4  Will.  4,  c.  104,  he  should 
have  little  hesitation  now  in  saying  what  his  conclusion 
would  be;  bul^  in  order  that  his  reasons  might  distinctly 
appear,  the  cause  should  be  in  the  paper  for  judgment 
at  the  next  sitting  of  the  Court 
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Vicr-Chancblloe  : — 

I  understand  it  to  be  now  admitted  by  both  parties, 
that,  by  reason  of  the  date  of  ArrowsmiMs  death,  the 
statute  3  &  4  WilL  4,  c  104,  does  not  apply  to  the 
present  case ;  and  that  I  must  decide  this  cause  without 
being  able,  as  I  certainly  desired,  to  found  my  judgment 
upon  the  authority  of  a  case  already  dedded. 

The  PhuntifF  is  lord  of  the  maa<H*  of  Danby.  The 
Defendant  Morrta  is  in  possession  of  lands  lying  wiihin  the 
ambit  of  the  manor,  as  mortgagee  of  those  lands  for  a 
term  of  years  created  by  one  Stobert,  wbo  at  the  time 
of  makmg  the  mortgage  was  tenant  in  fe&HompIe  of  the 
same  lands.  Stoberty  the  mortgagor,  died  in  1829,  having 
by  wiU  devised  the  freehold,  subject  to  the  term,  to  one 
Arrawsm&h.  Arrawsmith,  having  become  seised  of  the 
landpf,  died  without  heirs,  (as  it  now  i^pears,  in  November ^ 
1830).  The  Plaintiff  says,  that  the  lands  oonq>msed  in 
the  t^nn  ace  parcel  of  the  freehold  of  the  manor  ofDanbt/i 
and  were  holden  of  him  by  fealty, — ^that,  by  the  death  of 
Arrawemith  intestate  and  without  heir,  the  lands  eschea1>- 
ed  to  the  lord,  and  he  files  his  bill  to  redeem  the  mort- 
gage. The  Defendant's  proposition  tiiat  a  subpoena  in 
no  case  lies  for  the  lord  by  escheat  in  assertion  of  a  mere 
equitable  title,  or,  in  other  words,  tiiat  this  Court  could 
only  have  r^ard  to  the  dry  legal  rights  of  the  parties^ 
nu^  be  conostent  with  the  decision  in  Burgess  v.  Wheaie, 


JprU  15M. 
Judament, 
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1844.  and  (if  established)  might,  perhaps,  dispose  of  the  pt^esent 
case;  for  an  equity  of  redemption  is  certunly  a  title  in 
equity  which  cannot  be  asserted  except  by  subposna.  But 
the  decision  in  Burgess  y.  JVheate  did  not  require,  and 
Jmdfmmi.  certainly  did  not  inrolye^  any  sudi  general  proposi- 
tion. In  that  case  there  was  no  escheat  at  law*  The 
object  of  that  suit  was  to  have  it  declared,  that»  where  a 
cestui  que  trust  in  fee  died  without  heir,  the  lands  es* 
cheated  in  equity  j  and  the  Court  denied  it.  In  this  case 
there  is  an  escheat  at  law.  The  lands  have  escheated  to 
the  lord,  subject  to  a  mortgage  term  of  years,  created  by 
a  late  tenant  of  the  fee,  and  the  fee-simple  at  law  is  now 
vested  in  the  lord.  The  question  is  not  whether  there 
can  be  an  escheat  in  equity,  where  there  is  none  at  law ; 
but  whether,  in  the  case  of  an  escheat  at  law  subject  to  a 
mortgage  term,  the  relatiye  positions  of  the  lord  by  es- 
cheat and  the  termor  are  not  the  same  in  equity  as  were 
those  of  the  late  tenant  in  fee  and  the  termor.  Burgess 
y.  JVheate  did  not  decide  that  no  equitable  interests 
would,  in  any  case,  follow  an  escheat  at  law ;  it  decided 
only,  ihat»  where  there  was  no  escheat  at  law,  there  was 
none  in  equity* 


That  I  may  not  be  supposed  to  have  overlooked  the 
Defendant's  argument  upon  the  pointy  I  observe  in  pass- 
ing, that,  in  considering  this  case,  I  have  kept  steadily 
in  view  the  proposition,  so  much  pressed  upon  my  at- 
tention by  the  Defendant's  counsel,  that  the  estate 
which  the  lord  takes  by  escheat  is  not  that  estate  which 
the  tenant  had*  The  lord  takes  in  reversion.  He  re- 
sumes the  possession  of  the  land  upon  the  determination 
of  the  grant  to  the  tenant.  His  estate  is  the  old  fee,  of 
which  he  becomes  seised  in  possession  upon  the  extinction 
of  the  tenancy.  But,  giving  the  Defendant  the  benefit  of 
his  proposition,  as  to  the  tenant's  estate,  is  it  true,  tha^ 
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when  the  lord,  by  force  of  his  legal  right^thus  reflumesthe 
lands  upon  the  determination  of  the  estate  of  the  tenant 
of  the  freehold,  no  equity  whatever,  which  remained  in 
the  tenant,  can  pass  to  the  lord?  Ifa  tenant  in  fee-simple, 
being  entitled  to  the  benefit  of  an  attendant  term  of  years, 
dies  without  heir,  and  the  lands  escheat,  can  the  trustee 
of  the  term  hold  the  lands  as  against  the  lord  during  the 
continuance  of  the  term,  or,  will  not  a  subpoena  lie  in 
this  Court  to  ^ve  the  lord  the  benefit  of  the  term?  In 
ThruxtofCs  case  (a)  the  judgment  of  the  Lord  Chancellor 
was  clearly  expressed  in  favour  of  the  lord  by  escheat. 
In  the  last  edition  of  Sir  E*  B.  SugdevCa  "  Treatise  on 
Vendors  and  Purchasers"  (i),  a  dear  and  dedded  opinion, 
in  accordance  with  ThruxtotCs  ccuei  is  expressed ;  and 
I  clearly  understand  Mr.  Sanders  to  be  of  the  same 
opinion  (c).  And  when  I  advert  to  the  decisions  of  this 
Court  with  respect  to  attendant  terms,  I  cannot  under- 
stand why  the  lord  by  escheat  should  be  excluded  from 
the  benefit  of  such  an  interest  (<2).  In  Burgess  v.  Wheats, 
I  think,  neither  Sir  lliomas  Clarke  nor  the  Lord  Keeper 
expressed  any  disapprobation  of  Thruxtm/Cs  case;  the 
Lord  Chief  Justice,  of  course,  approved  it.  In  speaking 
of  attendant  terms.  Sir  Thomas  Clarke,  afler  saying,  that 
the  right  of  the  lord  to  distrain  was  as  inddent  to  his 
reversion,  and  not  as  heir,  says,  **  And  this  answers  an- 
other observation,  that  the  lord  may  take  the  benefit  of 
a  term  limited  to  the  owner  and  his  heirs :  but  the  an- 
swer is,  he  does  not  take  it  as  heir ;  but,  where  he  takes 
the  inheritance  as  escheated,  he  takes  the  term  as  attend- 
ant upon  and  following  the  fate  of  the  inheritance ;  ac- 
cording to  Sands'  case,  PawUtfs  case,  and  Lord  Jefferies^ 
determination  {e)J*      Thruxton^s  case,  if  law,  destroys 
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(a)  1  Vera.  340. 
(6)  Vol.3,p.  92,  ed.  10. 
(c)  Sanders  on   Uses,  Vol.  I, 
p.  297,  ed.  5. 


{d)  See  3  Yen.  &  Pur.  92, 
ed.  10. 

(e)  1  Eden,  208,  209. 
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altogether  the  int^rity  of  the  Defendants'  pxcpoeitiaD, 
that  a  subpoena  will,  in  no  case,  lie  for  alord  by  escheat, 
and  is  an  authority  in  point  for  the  Phdntiflf.  I  do  not 
say,  that  I  should  myself  have  originated  such  a  deci- 
sion as  TTuruxtm^s  ease;  nor  whether  a  different  dedmm 
might  not  have  been  more  in  accordance  with  abstract 
legal  reasoning.  It  is  enough  for  me  to  say,  that  it  is  a 
decision  of  the  Lord  Chancellor,  subsequently  recognised 
by  text-writers  of  the  greatest  leaming  and  experience ; 
and  that  it  is  far  better  to  uphold  such  a  decision  than 
risk  the  possible  consequences  of  disturbing  tides  and 
the  practice  of  conveyancers  by  impugning  i^  only  to 
satisfy  a  principle  of  abstract  reasoning.  The  laws  of 
real  property  do,  in  many  cases,  depend  upon  arbitraiy 
decisions^  which  it  would  be  impossible  to  reconcile  with 
dry  legal  reasoning.  It  is  not,  therefore,  as  I  view  it, 
a  question  for  me  at  this  day,  whether  an  escheat  may 
not  carry  with  it  some  equitable  rights  and  incidents; 
but  the  question  is»  what  equitable  rights  and  incidents 
it  will  cany  with  it  Whether  the  equity  of  redemption 
of  a  texm  of  years  will  not  pass  with  the  fireehold  to  tiie 
lord  to  whom  the  freehold  has  escheated,  just  as  the 
equity  of  tiie  attendant  term  will  pass  to  him. 

Diatinctioii  be-  Now,  what  is  the  nature  of  an  equity  of  redemption 
iT^Ste^ptiSn^  in  the  contemplation  of  a  Court  of  equity?  In  Fawlett 
and  a  mere  y.  Attorney^  General  (a).  Lord  Hale,  for  the  purpose  of 
shewing,  that,  where  an  estate  escheats  at  law  by  the 
death  of  the  mortgagee  without  heirs,  the  mortgagor 
may  redeem  the  mortgage,  distinguishes  an  equity  of  re- 
demption from  a  trust.  He  says,  the  equity  of  redemp- 
tion is  not  a  mere  trust,  but  a  ^'titie  in  equity"  (A); 
and  again, "  A  power  of  redemption  is  an  equitable  right 
inherent  in  the  land,  and  binds  all  persons,  in  the  post, 
or  otherwise.    Because  it  is  an  ancient  right,  which  the 


(a)  Hardr.  465. 


(b)  Id.  467. 
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party  Is  entitled  to  in  equity.  And,  althougli  by  the 
escheat  the  teniire  is  extinguished,  that  will  be  nothing 
to  the  purpose  "  (a) ;  and  Baron  Atkyn  was  strongly  of 
the  same  opinion.  Lord  Nottingham  also  said,  *^  An 
equity  of  redemption  charges  the  land,  not  a  trust"  (6). 
Lord  Hardwicke,  m  Casbome  v.  Scarfe,  describes  an 
equity  of  redemp^n  as  an  estate  in  the  land,  and  ob- 
serves, that  it  cannot  be  considered  as  a  mere  right 
only  (e);  and  Lord  JSldofh  ^  Tucker  y.  Thurttan^  ad- 
verting to  the  nature  of  equitable  interests,  mentions  a 
trust  estate,  as  contrasted  witii  an  equity  ofredemption, 
which,  he  adds,  are  in  many  respects  most  materially  dif'* 
ferent(eQ.  Itisthe&iTuf  which  in  these  cases  is  said  to  be 
bound.  I  do  not  understand  any  of  the  judges  in  Burgess 
T.  Wheate  to  have  expressed  an  opinion  adverse  to  what 
Lord  Hole  says,  in  the  case  in  Hardres^  as  to  the  nature 
of  an  equity  of  redemption.  Li  that  part  of  Sir  Thomas 
darkens  judgment  (e)  in  which  he  distinguishes  Sands'^ 
case  from  Pawlett  v.Attamey^General,  as  well  as  in 
a  subsequent  part  of  the  judgment  (/),  he  appears  to  me 
to  approve  of  Lord  Holers  distinction,  and  to  say  that 
Lord  Nottingham  approved  of  it  alsa  Lord  Mansfield 
certainly  approved  of  what  Lord  Hak  said  in  PawUtfs 
case ;  and  the  Lord  Keeper,  although  he  said  he  be^ 
lieved  that  what  Lord  Hak  laid  down,  and  Baron  Atkyn 
approved  in  Pawktfs  case,  had  never  been  decided,  re- 
marked, that  he  hoped  the  law  was  so  setded,  and  added^ 
^*  A  mortgage  is  an  assignment  on  condition;  the  con<^ 
dition  being  performed,  the  conveyance  is  void  ab  initio. 
Equity  dispenses  with  the  time,  and  when  tiie  money  is 
paid,  the  conveyance  is  void  in  equity  and  conscience." 
This  is  very  little  like  a  disapprobation  of  Lord  Holers 
doctrine  as  to  the  nature  of  an  equity  of  redemption. 


1844. 


(a)  Hardr.469. 
\h)  1  Eden,  206. 
(c)  1  Atk.  605. 


{d)  17  Ves.  133. 
\e)  1  Eden,  205,  206. 
(/)  Id.  212. 
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1844.  Now,  I  do  not  dte  Pawlet($  ease  as  an  authority  for  the 
propoflition,  that,  in  the  case  of  the  death  without  heirs 
of  a  mortgagor  being  tenant  in  fee-simple  of  the  equity  of 
redemption,  the  equity  of  redemption  in  fee-simple  would 
judgmmi.  escheat  to  the  lord;  it  may  be  taken  for  granted  that 
such  an  interest  would  not  escheat.  But  I  dte  the  case 
for  the  twofold  purpose  of  shewing,  first,  what,  ae* 
cording  to  yeiy  high  authority,  is  the  nature  of  an 
equity  of  redemption  as  distinguished  from  a  trust,  and 
that  arguments  drawn  from  the  Statute  of  Uses  wluch 
may  apply  to  a  trust,  do  not  necessarily  apply  to  an 
equity  of  redemption;  and,  secondly,  for  the  important 
purpose  of  shewing,  that  the  strict  rules  of  dry  legal 
reasoning  are  not  absolutely  conclusive  in  all  cases  of 
escheat;  that  there  are  cases  beddes  that  of  the  trustee 
of  an  attendant  term,  in  which  strictly  legal  rights,  de- 
pending upon  the  law  of  escheat,  are  controlled  in  equity. 
Pawlett^s  cote  is  an  authority,  that,  in  the  case  of  an 
escheat  of  the  legal  fee  by  the  death  of  the  mortgagee 
without  heirs,  equity  will  qualify  the  strictly  l^al  rights 
of  the  lord ;  and  that  the  Defendant's  argument  is  not 
well  founded,  that,  in  the  case  of  an  escheat,  this  Court, 
at  the  present  day,  is  to  inquire  into  the  common  law 
of  the  case,  and  nothing  more. 


But,  without  relying  upon  Patoletfs  case^  (which  is  not 
essential  to  my  judgment  in  this  case),  is  not  the  equity 
of  redemption  of  a  term  of  years  an  estate  or  interest 
which  will  pass  to  the  lord,  who  acquires  the  fee-simple 
by  escheat?  The  purely  legal  rights  of  the  lord  are 
traced  with  minuteness  in  the  judgments  in  Burgess  y. 
Wheate,  beginning  with  the  period  when  the  tenant  could 
not  alien  without  the  license  of  the  lord,  down  to  the 
period  when  the  tenant  acquired  what  he  now  enjoys — 
an  absolute  right  of  alienation  without  license,  together 
with  the  right  of  his  widow  to  dower.     But,  notwith- 
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standing  these  laige  powers  of  alienation,  whatever  por- 
tion of  the  ori^nal  grant  the  tenant  retains  at  the  time 
of  his  death  without  heirs,  that  the  lord  may  claim  hy 
escheat.  I  do  not  include  posdbilities,  or  conditions 
strictlj  so  called,  or  rights  of  action,  which  could  not  be 
granted.  But,  as  a  general  proposition,  whatever  estate 
or  benefit  the  tenant  retains,  which  would  have  passed 
to  his  heirs,  if  he  had  any,  and  which  could  be  the 
flubject  of  grant,  that  the  lord  bj  escheat  may  claim. 
Where  the  tenant  retains  any  parcel  of  the  specific  sub- 
ject of  the  original  grant,  the  right  of  the  lord  requires 
no  circumlocution  to  define  it :  he  takes  it  strictly  as  an 
escheat.  Where,  however,  the  very  subject  of  the  ori- 
ginal grant  has  been  aliened,  and  the  tenant,  as  a  consi- 
deration for  the  alienation,  has  reserved  to  himself  some- 
thing different  from  the  subject  of  the  original  grant, 
such  as  a  rent,  there  the  books  qualify  the  expressions 
by  which  the  rights  of  the  lord  by  escheat  are  described, 
and  he  is  said  to  take  tanquam  hteres,  and  is  sometimes 
called  an  asagn  in  law  (a).  These  principles  were  not 
disputed  as  regards  a  legal  estate  or  interest  remaining 
in  the  tenant  at  the  time  of  the  escheat  Now,  an  equity 
of  redemption  is  in  all  respects  an  interest  of  the  nature 
of  those  which  at  law  would  pass  to  the  lord  by  escheat; 
it  is  an  estate  or  interest  in  the  land,  reserved  or  re- 
tained by  the  tenant,  vested  in  him  at  the  time  of  his 
death  without  heir,  which  would  descend  to  his  heir  if 
he  had  one,  and  which  may  be  the  subject  of  grant. 
Every  analogy,  tiierefore,  is  in  favour  of  the  lord,  and 
his  claim  should  prevail,  imless  the  proposition  be  true, 
that  no  subpoena  lies  for  his  benefit,  and  that  this 
Court  can  have  regard  only  to  the  dry  legal  rights  of  the 
lord.  That  this  is  not  true  I  have  already  shewn,  by  the 
case  of  attendant  terms ;    and  the  case  of  Fawleti  v. 


1844. 


(d)  Lit.  S  348;  Co.  Lit.  215.  b. 
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3844.  AUomeg'Generaly  the  observatioDS  of  the  Court  upon 
thatcasemfuiytfsf  y.  fVheaUf  and  the  other  cases  I  have 
referred  to,  are,  in  principle,  authorities  for  the  same  con- 
elusion.  If  the  lord,  taking  the  freehold  bj  escheat, 
Judgwuni.  niaj  daam  an  attendant  term,  where  is  the  principle  for 
saying  he  shall  not,  in  this  case,  take  the  freehold  in 
every  respect  as  the  tenant  held  it,  quoad  his  estate  in 
the  land?  The  equity  of  redemption  is  an  estate  in  the 
land,  not  aliened.  The  equitable  interest  in  an  attend- 
ant term  will  pass  to  the  lord  with  the  legal  freehold. 
Why  should  not  an  escheat  of  the  freehold  carry  with  it 
tiie  mortgagor's  estate  in  the  land,  and  the  right  to  make 
the  term  attendant  by  paying  1^  mortgage  money? 
Why  is  the  legal  estate,  which,  in  this  case,  the  lord  takes 
without  the  aid  of  this  Court,  not  to  draw  to  it  this  par- 
ticular equitable  interest?  If  the  trustee  of  an  attendant 
term  cannot  hold  that  interest  for  his  own  benefit,  why 
should  the  mortgagee  be  in  a  difierent  position?  I 
agree  with  the  Vtce^Chancellar  of  Engiani^  in  Taykr  v. 
Haygarthf  that  Burgess  v.  Wheaie  binds  this  Court 
But  Burgess  y.  Wheate  stops  far  short  of  the  Defendants' 
proposition  in  the  present  case,  and  this  passages  I  haye 
quoted  from  the  judgments  in  that  case,  with  others 
which  might  be  dted,  shew  that  Sir  TTumuu  Clarke  and 
the  Lord  Keeper  did  not  mean  to  decide  that  a  subpoena 
would  in  no  case  lie  for  a  lord  by  escheat  It  is  one 
thing  to  say,  that,  where  the  tenant  has  aliened  his  whole 
estate  at  law,  and  thereby  ceased  to  be  tenant,  there  shall 
be  no  escheat  on  his  death  without  heirs ;  and  another 
to  say,  that  the  lord,  taking  lands  by  escheat,  is  bound 
by  an  alienation  of  the  tenant  for  a  term  of  years,  forther 
or  otherwise  than  the  tenant  himself  was  bound.  In 
such  a  case  the  argument  of  Lord  Mansfield,  in  Burgess 
y.  Wheate,  may  well  apply. 


It  was  said,  however,  that,  in  the  case  of  an  escheat 
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bj  the  death  of  a  trustee,  all  equitable  interests  would 
fidl;  and,  therefore,  the  lord  should  not  be  permitted  to 
daim  equities.  To  what  extent  the  former  proposition 
was  true  at  the  time  Burgess  v.  Wheate  was  dedded,  I 
need  not  inquire.  That  it  holds  for  all  purposes  in  the 
case  of  an  escheat,  on  the  death  without  heirs  of  a  mort- 
gagee in  fee,  cannot,  of  course,  be  affirmed ;  (Pawktt 
▼.  Attamey-Genercd);  and,  if  it  were  so,  it  has  been 
well  observed,  that ''  it  is  not  every  argument  in  law 
or  in  logic  that  holds  e  con  verso"  (a). 


1844. 


Judgmtni, 


It  was  further  said,  that  the  equity  of  redemption 
was  reserved  to  the  mortgagee,  ''  his  heirs,  executors, 
administrators,  and  assigns;"  and  that  the  lord  filled 
none  of  these  characters.  Mj  answer  is  that  the  lord 
is  entitled  to  the  benefit  of  an  attendant  term  under  a 
like  form  of  limitation,  and  that  the  lord  is,  as  I  before 
observed,  for  the  purposes  of  taking  some  benefits  bj 
escheat,  tanquam  fueres  and  quasi  an  assign, — a  form  of 
expression  which  appears  to  have  been  adopted  to  avoid 
the  harshness  of  dry  technical  reasoning,  in  the  cases 
to  which  it  was  first  applied. 

It  was  also  said,  that  the  lord  might  put  in  a  new 
tenant  of  the  freehold,  and  thereby  get  the  same  services 
he  had  from  his  old  tenant.  To  this  the  retort  was 
obvious  and  decisive — that  the  mortgagee  may  receive 
his  principal  and  interest  and  costs,  and  thereby  get  all 
he  contracted  for.  There  is  certainly  nothing  in  this 
argument  which  will  apply  with  more  force  to  one  party 
than  to  the  other. 

Upon  the  whole,  deferring  entirely  to  the  authority 
of  Burgess  v.  fVheate,  I  think  this  case  is  unaffected  by 
it,  and  that  this  is  a  case  in  whidi  I  am  bound  to  hold 


(a)  I  Eden,  204. 
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1844.  tbat  an  equitable  right  of  this  nature,  inherent  in  the 
land^  and  retained  by  the  tenant  at  the  time  of  his  death 
without  heirs,  which  would  have  descended  upon  his 
heirs,  and  which  might  be  the  subject  of  grant,  passes 
Jmdffmetu.  ^^^  ^^  ^^  ^  ^^^  ^^^  claiming  by  escheat,  and  maj 
be  enforced  in  this  Court  hj  subpcena.  If  the  authorities 
I  have  referred  to  are  not  to  be  applied  to  a  case  like 
this,  I  think  their  application  must  be  negatived  bj  a 
higher  authority  than  mine. 

It  is  not  necessary,  after  the  opinion  whidi  I  have 
expressed,  that  I  should  advert  to  the  analogies  relied 
upon  by  the  Plaintiff's  counsel,  some  of  which — ^those,  for 
example,  which  were  derived  from  the  case  of  joint 
tenants,  and  the  case  of  the  dowress — are  not  imim- 
portant  And  if  we  go  back  to  early  times,  when  tenns 
of  years  were  considered  as  mere  contracts,  perhaps  other 
arguments  might  be  found  in  favour  of  the  right  of  the 
lord  as  the  owner  of  the  freehold. 

On  the  other  question,  whether  the  lands  comprised 
in  the  mortgage  are  parcel  of  the  manor;  or  whether 
the  lands  have,  in  fact,  escheated  to  the  lord,  which  the 
Defendants  deny,  it  appears  to  me  in  the  state  of  the 
evidence  in  the  cause  that  the  proper  course  will  be  to 
direct  an  issue. 


Mbmte,  Okdbkid,  that  the  parties  do  proceed  to  a  trial  at  law  at  the  next 

Assizes  for  the  connty  of  York,  on  the  following  issue,  tIs.  Whether 
at  the  death  of  William  Arrowsmith^  in  &c.,  the  mortgaged  heredita- 
ments in  the  pleadings  mentioned  were  held  of  the  manor  of  Danby* 
in  &c.y  or  not.  And  in  such  issue  the  Plaintiff  in  the  cause  is  to  be 
plaintiff  at  law;  and  the  Defendants  in  the  cause  are  to  be  defendants 
at  law,  who  are  forthwith  to  name  an  attorney,  &c.  The  Master  to 
settle  the  same  issue  in  case  the  parties  differ  &c.  Further  directions 
and  costs  reserved.     Liberty  to  apply. 
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WOODALL  V.  WHITE.  mhFebruary. 

JLHE  common  injimction  was  obtained  in  this  case.  The  pendency 

and  extended  to  stay  trial,  afler  the  Defendant  at  law  before  the  Judge 

had  obtained  leave  to  plead  several  matters,  and  after  JJi^^Sle^^^ 

the  Court  of  Queen's  Bench  had  directed  a  reference  to  ^  **»«  action  is 

no  ground  for 

the  Judge  at  chambers  to  settle  the  pleas.  varying  the  form 

of  the  order  for 
^___^_^^__^^  extending  the 

*"""""""""""  common  injunc- 

tion to  stay 
Mr.  RomiUy  and  Mr.  Anderson  moved  that  the  order  trial. 

for  the  injunction  might  be  varied  by  inserting  the 

direction,  that  it  should  be  without  prejudice  to  the 

Plaintiff  at  law  proceeding  to  complete  the  issue ;  but 

His  Honor  refused  to  vary  the  common  order. 


WOODS  V.  WOODS.  lOthFebruary. 

X  HE  circumstances  of  this  case  resembled  those  in  Leave  to  amend 
Drake  v.  Drah:  (a).  In  the  prayer  of  process,  on  a  ^tjudiie''to'«! 
cross  bill,  for  discovery  only,  the  words  "  and  decree  "  oeptions  to  the 

,  answer  which 

had  been  introduced  by  mistake,  and  the  Defendant  had  been  over- 
had  protected  himself  s^inst  exceptions  for  the  insuffi- 
ciency of  his  answer  by  insisting  that  the  bill  was  open 
to  a  general  demurrer. 


Mr.  Miller 9  for  the  Plaintiff,  moved  for  leave  to  amend 
the  bill,  without  prejudice  to  the  exceptions,  by  striking 
out  of  the  prayer  the  words  which  made  it  a  prayer  for 
relief:  Dehtorre  v.  Bemalesib). 

(a)  2  Hare,  647.  (b)  4  Madd.  396. 
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Mr.  Shebbeare  opposed  the  motion. 


His  Honor  gave  leave  to  amend  without  prejudice  to 
the  exceptions,  the  Plaintiff  paying  the  costs  relating 
to  the  exceptions  up  to  the  date  of  the  order,  and  also 
the  costs  of  the  motion  (a). 


(a)  See  Dolder  ▼.  Lord  HunUngfield,  10  Yes.  401,  as  to  the  con- 
Terae  case  of  amending  the  exceptions. 


dOihAgrUy 


WHITAKER  V.  WRIGHT. 
iVN  administration  suit.     The  Plaintiff  claimed  to  be 


The  Fhdntiff  in 

caUed  awitoeM  ^  ^^^  creditor ;  and,  having  obtained  a  decree,  carried 

to  prove  the      jj^  before  the  Master  a  chanre  for  the  principal  and  in- 
ezecution  of  a  ®  . 

hondnpon        terest  due  upon  the  bond  (a).     A  special  order  was 

which  his  deht  ,         vt      •  itx^i  • 

was  founded,      made,  allowing  the  Defendants  to  examme  the  wit- 

^'tt^toi^*'  ness  Roacoe  on  new  matters,  who  had  been  previously 

examined  for  both  the  Plaintiff  and  Defendants  in  the 


croas-ezamined 
the  witness  as 
totheconsider. 
ation.    On  the 
proyfaigoftiie 
debts  before  the 
Master,  the  De- 
/nufofi/ infflsted 
that  the  bond 
wasnsnrions, 
and  obtained 
leaye  to  exa- 
mine the  wit« 
ness  again  n] 


cause  (ft). 


Mr.  RomUfy  moved,  that  the  Plaintiff  might  be  at  li- 
berty to  cross-examine  the  witness. 


Mr.  Walker  and  Mr.  Ehnsley  opposed  the  motion,  or 
submitted,  tiiat,  if  it  was  granted,  the  cross-interroga- 
^o^TnUMhy  tories  ought  to  be  setUed  by  tiie  Master. 

the  Master. 

On  a  motion  by 

the  Plaintiff, — Held,  that  the  Plaintiff  was  entitled  to  cross-examine  the  witness. 

Ihat  the  application  by  the  Plaintiff  for  leave  to  cross-examine  the  witness  was  proper. 

Hist  tiie  cross-interrogatories  to  be  exhibited  by  the  Plaintiff  need  not  be  settled  by  the 
liaster. 

(a)  See  the  report  of  this  case,  2  Hare,  310.      {b)  Id.  821,  325. 
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Vice-Chancellor,  after  stating  the  circumstanoes  of 
the  case  and  the  order  which  the  Defendants  had  ob- 
tained for  leave  to  examine  the  witness  to  the  new 
points: — 

Nothing  was  said  upon  this  order  as  to  the  Plaintiff 
haying  liberty  or  not  to  cross-examine  Roscoe.  The 
Plaintiff  has  now  applied  for  leave  to  cross-examine  him 
before  the  Master ;  and  that  he  must  be  at  liberty  to  do 
so,  either  as  of  course  or  upon  special  application,  cannot 
be  doubted. 

Upon  this  application,  the  first  question  which  occurs 
is,  is  the  right  to  cross-examine  the  witness  of  the 
other  party  of  course,  or  is  that  right  subject  to  the  dis- 
cretion of  the  Court  ?  K  the  right  is  of  course,  then  no 
order  ought  to  be  made  upon  this  application,  except 
that  the  Plaintiff  pay  the  costs  of  the  motion.  If  the 
right  is  not  of  course,  then,  ought  the  Court  to  direct  the 
Master  to  settie  the  interrogatories? 

After  examining  the  cases,  I  find  the  general  rule  of 
the  Court  to  be,  that  the  party  who  has  examined  a 
witness  before  the  hearing  cannot  examine  the  same 
witness  before  the  Master  without  the  leave  of  the  Court 
To  this  rule  there  is  one  clear  exception,  namely,  where 
a  witness  has  been  examined  before  tiie  hearing  only  to 
prove  exhibits:  Courtenay  v.  Hoskin8{a),  The  reason 
why  the  leave  of  the  Court  is  generally  required  pro- 
ceeds upon  an  apprehension  that  the  witness  may  be 
tampered  with,  if  re-examined  aft«r  the  party  calling 
him  knows  where  the  weakness  of  his  evidence  lies; 
and  the  leave,  if  granted,  is  accompanied  with  such  re- 


1844. 


Judgment. 


(a)  2  Rass.  253. 
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8triction8  as  may  appear  neceesarj  to  guard  against  that 
danger.  And  from  the  case  of  Smith  v.  Graham  (a),  it 
may,  I  apprehend,  be  oorrectlj  stated,  that,  if  a  parly, 
disregarding  the  rule  of  the  Court,  examines  a  witness  a 
second  time,  without  leave,  the  Court  will  for  that  rear 
son  only  suppress  the  depoations,  although  the  second 
examination  may  not  rehite  to  the  same  subject  as  the 
first.  Where  an  application  for  leave  is  made,  the 
discretion  of  the  Court  is  appealed  to,  and  the  applica- 
tion may  be  refused  altogether:  Janet  v.  Thomas (b), 
Maton  V.  Hayter  (c).  And  where  the  Court  grants 
the  application,  it  ordinarily  restrains  the  parties  from 
examining  the  witness  as  to  the  same  matter  to  which 
he  was  before  examined,  and  requires  that  the  Mas- 
ter shall  settie  the  interrogatories,  to  prevent  the  wit- 
ness from  being  led  to  give  evidence  upon  the  same 
matter  as  before :  this  I  did  in  the  present  cause.  In 
Bawley  v.  Adams  (d),  tiie  Master  of  the  Bolls  allowed  a 
witness  to  be  examined  a  second  time  as  to  the  same 
matter,  and  directed,  that  he  should  be  examined  viv& 
voce  before  the  Master,  saying,  it  was  discretionary  with 
the  Court  In  Eark  v.  Hciin  (e),  a  vdtness  was  allowed 
to  be  examined  a  second  time  to  the  same  point  In 
Birch  V.  Walker  (/),  the  Lord  Chancellor  of  Ireland  held, 
that,  where  a  witness  had  been  examined  in  chief  in  a 
cause,  only  to  prove  a  deed,  it  was  not  necessary  that 
the  Master  should  settie  the  interrogatories.  Upon  ap- 
plying these  decisions  to  the  case  now  before  me,  I  think 
the  Plaintiff  should  have  leave  to  cros&^xamine  tiie 
witness,  and  that  the  interrogatories  need  not  be  settied 
by  the  Master. 


(a)  2  Swanst.  264. 

(h)  3  You.  &  Coll.  455» 

(c)  Id.  467. 


(d)  1  Myl.  &  K.  543. 
(tf)  1  Run.  &  Myl.  551. 
(})  2  Sch.  &  Lef.  518. 
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It  is  plain  that  the  Plaintiff  muBt  have  the  right  of 
cross-examination^  for  in  this  case  he  has  had  no  previous 
opportunity  of  cross-examining  the  witness  on  the  point 
of  uBurjj  no  sudi  point  being  made  by  the  pleadings ; 
I  think  also  that  the  Plaintiff  is  right  in  applying  for  an 
order.  Roscae  is  a  witness  whom  the  Plaintiff  has  exar 
mined  in  chiefs  and  whom  he  now  proposes  to  examine 
a  second  time,  not  for  the  purpose  only  of  proving  ex- 
hibits ;  and  the  Plaintiff  ought  not  to  be  subjected  to 
the  risk  of  having  the  depositions  suppressed  hereafter, 
as  in  Smith  v.  Graham.  The  interrogatories  need  not 
be  setded  by  the  Master,  because  no  issue  was  joined 
in  the  cause  upon  the  factum  of  the  bond,  the  only  point 
upon  which  the  Plaintiff  has  examined  him;  and  the 
reason  upon  which  the  common  rule  is  founded  has, 
therefore,  no  application.  If  issue  had  been  joined  upon 
tiie  factum.  Lord  RedesdaWs  observations  in  Birch  v. 
Walker  might  not  apply,  and  in  that  case  the  interro- 
gatories might  be  properly  submitted  to  the  judgment  of 
the  Master. 
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It  was  argued  for  the  Defendants  as  a  reason  for 
directing  the  interrogatories  to  be  settied  by  the  Master, 
tiiat,  as  the  Plaintiff  would  know  what  the  Defendants' 
interrogatories  were,  equality  required  that  the  De- 
fendants should  know  the  Plaintiff's  interrogatories,  par- 
ticularly as  the  Defendants  would  not,  as  at  law,  have 
an  opportunity  of  re-examining  the  witness.  I  do  not 
agree  in  that  argument.  I  do  not  think  that  these  inter- 
rogatories ought  to  be  settied  only  in  order  that  the  De- 
fendants may  know  what  questions  the  Pluntiff  will  ask 
the  witness  in  cross-examination.  The  dangers  which 
the  Court  seeks  to  guard  against  by  strictly  restraining 
the  examination  of  a  witness  a  second  time  would  be 
thereby  let  in ;  because  the  Defendants  would  then  have 
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ao  opportonity  of  su^^eeting  to  the  witness  the  answers 
which  he  is  to  make.  On  a  cross-examination  there  is 
not  the  same  danger^  for  the  party  is  not  in  that  case 
asking  questions  of  his  own  witness.  It  was  contended 
that  the  witness  is  prim&  &cie  the  witness  of  the  party 
who  calls  him  in  chief.  Here  the  Plaintiff  called  Boscoe 
for  the  purpose  of  proving  the  bond ;  but  the  Defend- 
ants called  him  to  prove  the  fact  of  usury :  he  is,  there- 
fore, substantially  the  Defendants'  witness,  and  there  is 
no  necessity  for  restricting  the  questions  which  the 
Plaintiff  is  to  put  to  the  witness. 


25th,  26M, 

27th,  and  28M 

March,  Srd 

April, 

An  equitable 
mortgagee  of 
landa  is  entitled 
in  equity  to  en- 
force his  charge 
in  priority  to  a 
creditor  of  the 
mortgagor, 
who,  without 
notice  of 
the  equitable 
mortgage,  has, 
rabseqnently 
thereto,  re- 
oorered  judg- 
ment against 
the  mortgagor 
andobtaind 
actual  posses- 
aionoftheUndi 
by  writ  of 
eiegit  and  at- 
tornment of  the 
tenants. 

Statemeftt, 


WHITWORTH  V.  GAUGAIN. 

IHE  Plaintiflb  were  bankers  at  Northampton^  and 
George  Coohe^  a  solicitor  of  that  town,  was  largely  in- 
debted to  them  upon  his  banking  account.  On  the  22nd 
of  April,  18395  Coohe  obtained  from  the  Plaintiffs  a  fur- 
ther advance  of  3071/.  12«.|  and  gave  them  his  promis- 
sory note  for  the  payment  of  that  amount,  and  interest ; 
he  also,  at  the  same  time,  deposited  with  the  Plaintiflb 
the  title-deeds  of  two  closes  of  land,  situated  in  the  manor 
of  Kinffsthorpe,  and  the  title-deeds  of  certain  messuages 
and  land  in  the  parish  of  Si.  Sepulchre ;  and  signed  and 
ddivered  to  the  Plaintifis  the  following  memorandum : — 

'^  Be  it  remembered,  that,  on  the  22nd  of  April,  1839, 
the  title-deeds  relating  to  four  messuages,  hereditaments, 
and  premises,  situate  in  the  MoutUs,  in  the  town  ofNor* 
thampiouy  late  the  property  of  John  Wight;  and  also  of 
two  parcels  of  land,  situate  at  Kingsthorpe,  late  the  pro- 
perty of  John  Clarkcy  Thomas  Richardson^  and  EUzabeth 


V. 

Oauoain. 
8tai9mtmi. 
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JoknMcn^  were  delivered  by  me,  Oearge  Cooke,  of  iVbr-  1844. 
thamptoHs  to  Meagra.  Charles  fVhUworth  tf  Son,  bankers,  ^bitworth 
of  NarthampUm,  in  pledge,  to  secure  to  the  said  Messrs. 
CTuarks  WhUworth  if  Son,  and  the  survivor  of  them,  or 
to  an  J  future  partner  or  partners  interested  in  that  bank- 
ing establishment,  his  or  their  executors,  administrators, 
and  assigns,  the  repayment  of  the  sum  of  3071/.  I2s. 
this  day  lent  and  advanced  by  the  said  Messrs.  Charles 
WhUworth  ^  Son  to  me  the  said  George  Coohe,  and  inters 
est  after  the  rate  of  &l  per  cent,  per  annum ;  as  also  all 
and  every  sum  and  sums  of  money  which  they  the  said 
bankers  or  co-partners,  or  any  such  other  person  or  per- 
sons, have  already  or  shall  hereafter  at  any  time  lay  out, 
pay,  or  advance  to  me  the  said  George  Cooke,  or  become 
in  anywise  liable  for  or  on  my  account,  either  as  respects 
any  bill  or  bilk  of  exchange,  drafts,  notes,  or  other 
security  or  engagements  whatsoever,  and  interest  for  the 
same  sum  and  sums  of  money  so  lent  and  advanced,  and 
to  be  lent  and  advanced,  after  the  rate  of  &L  for  every 
100/.,  by  the  year.  And  I,  the  said  Creorge  Cooke,  do 
hereby  engage,  if  required,  to  execute  any  l^al  mort- 
gage or  other  security  of  the  said  premises  and  land  to 
the  said  Charles  Whitworth  {p  Son,  free  of  all  expense. 
(Signed)        '^  Geoboe  Cooke." 


. » 


On  the  16th  of  November,  1840,  two  actions  of  as- 
sumpsit were  commenced  against  Cooke,  one  by  Edward 
Lewis  Mayor,  and  the  other  by  the  Defendant  Creorge 
Pell ;  and,  no  defence  being  made,  interlocutory  judg^ 
ment  was  signed  in  each  action.  On  the  28th  of  No- 
vember Cooke  dgned  two  several  cognovits, — one  for 
8/.  \6s,  \0d.  costs,  and  957/.  I6s,  Ad,  debt,  in  the  action 
brought  by  Mayor — ^and  tiie  other  for  8/.  \6s.  \0d.  costs, 
and  414/.  16«.  Id.  debt,  in  the  action  by  Pell;  and  the 
respective  sums  were  thereby  made  payable  on  the  Ist 
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^^^'^  of  December,  1840 :  the  sums  not  being  paid,  judgments 
Whitwokth  for  Mayor  and  PeU  were  signed  in  the  several  actions  on 
the  2nd  of  December.  Upon  these  judgments  two  writs 
of  elegit  were  sued  out  by  Mayor  and  Fell  respectivelj, 
one  of  which  was  tested  on  the  19th  of  December,  and 
the  other  on  the  21st  of  December.  Warrants  to  exe- 
cute the  two  writs  were  delivered  to  the  officers  of  the 
sheriff  of  Northamptonshire  on  the  28th  of  December, 
and,  in  pursuance  thereof,  inquisitions  were  had  of  tiie 
goods,  chattels,  lands,  and  tenements  of  Cooke.  On  the 
30th  of  December  the  sheriff's  officer  delivered  to  Mayor 
legal  seisin  of  tiie  closes  of  land  in  Kinysthorpe^  and  de- 
livered to  PeU  legal  seisin  of  the  messuages  and  land  in 
St.  Sepulchre;  and  the  tenants  of  the  several  premises 
thereupon  attorned  to  Mayor  and  PeU  respectively. 


On  the  3rd  of  February,  1841,  separate  fiats  in  bank- 
i^ptcy,  of  that  date,  were  issued  against  Cooke  and 
Mayor,  under  which  they  were  declared  bankrupts.  The 
Defendant  PhiUp  Augustus  Gaugain  was  appointed  the 
assignee  of  the  estate  and  effects  of  Cooke  ;  and  the  De- 
fendant Joseph  Mayor,  assignee  of  the  estate  and  effects 
of  Mayor. 


Bill,  The  bill,  which  was  filed  on  the  17th  of  March,  1841, 

charged,  that  the  hereditaments  and  premises  comprised 
in  the  said  titie-deeds  (together  with  a  policy  of  insu- 
rance which  the  Plaintiffs  also  held  as  a  further  security) 
were  wholly  inadequate  to  satisfy  the  sums  due  to  tiiem 
Prayer,  by  virtue  of  such  eqiiitable  lien.  The  bill  prayed,  that 
an  account  might  be  taken  of  what  was  due  to  the  Plain- 
tiffs in  respect  of  their  equitable  lien  upon  the  esid  deeds 
and  writings,  and  that  they  might  be  declared  to  have 
an  equitable  mortgage  upon  the  hereditaments  and  pre- 
mises, and  to  be  entitled  to  priority  over  the  said  elegits 


CASES  IN  CHANCERY. 


419 


andjudgmentsof  ilfayorandPtf//;  that  the  hereditaments  1844. 
and  premises  included  in  the  PlaintiffB*  said  equitable  wnmroaTH 
mortgage  (and  the  said  policy)  might  be  sold ;  and  out 
of  the  proceeds  of  such  sales,  the  said  debt  and  costs  of 
the  Plaintiffs  might  be  paid;  and^  if  the  same  should  be 
insufficient,  that  the  Plaintiffs  might  be  admitted  to 
prove  for  the  defidency  against  the  estate  of  Coohe^  in  the 
bankruptcy.  The  bill  also  prayed  the  appointment  of  a 
receiver,  and  for  an  injunction. 


V. 
OAUOAIIf. 

Prayer, 


The  Defendant  Petty  by  his  answer,  denied  notice  of  Amwer^. 
the  Plaintiffs'  alleged  equitable  lien,  at  the  time  tiiat  the 
legal  seisin  of  tiie  premises  was  delivered  to  him  under 
the  elegit;  and  he  insisted,  that  he  was  entitied,  as  a  pur- 
chaser for  valuable  consideration,  without  notice,  to  the 
full  benefit  at  law  of  the  elegit.  The  Defendant  Joseph 
Mayor  claimed  the  benefit  of  like  circumstances  as  to 
the  other  property,  on  behalf  of  the  estate  of  Mayor  the 
bankrupt. 

The  result  of  two  motions  for  a  receiver— one  founded 
upon  the  original,  and  the  other  upon  the  amended  bill, 
before  the  Vice-Chancellor  of  England  and  the  Lord 
Chancellor — ^has  been  reported  (a).  The  cause  being 
now  at  the  hearing. 


Mr.  Romilly  and  Mr.  Wkitworthy  for  the  Phdntiffs, 
submitted,  that  they,  having,  by  the  advances  made  upon 
the  security  of  the  deposit  of  the  deeds,  acquired  an 
equitable  interest  in  the  land  comprised  therein,  were 
entitled  to  the  aid  of  the  Court  in  protecting  their  equit- 
able right  The  interference  of  the  Court  for  this  pur- 
pose was  illustrated  by  a  long  series  of  authorities,  in 


Afyufmml. 


(a)  See  Whitworth  v.  Gaugam,  Cr.  &  Ph.  330,  337,  338. 
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which  equity  had  given  effect  to  trusts,  in  all  their  forme, 
not  only  against  the  trustee,  but  against  all  persons 
claiming  through  or  from  him«  A  judgment-creditor 
might,  by  the  common  law  or  under  recent  statutes,  take 
in  execution  all  which  belonged  benefidally  to  his  debtor; 
but  he  could  not  take  that  of  which  his  debtor  was  merely 
the  l^al  owner,  and  whereof  the  beneficial  interest 
belonged  to  others.  The  fact  that  the  Defendants  had 
acquired  possession  by  virtue  of  the  eleffit  was  immate- 
rial to  the  question  in  equity.  It  was  not  the  case  of 
conflicting  parties,  both  of  whom  had  paid  their  money, 
ignorantiy,  on  the  security  of  the  same  estate ;  it  was 
the  simple  case  of  a  general  creditor,  who,  after  relying 
on  the  personal  security  of  his  debtor,  came  to  enforce 
his  demand  against  the  property  of  that  debtor,  and 
whose  remedy,  therefore,  could  not  extend  beyond  that 
which  was  actually  the  property  of  the  debtor  at  the 
time  when  the  right  of  the  creditor  was  made  to  attach 
upon  it :  Burgh  v.  Francis  (a),  Taylor  v.  Wheder  (i), 
OxwUh  V.  Plummer  (c),  Finch  v.  Earl  of  WincheUea  (rf). 
Brace  v.  Duchess  of  Marlborough  (e).  Sir  Simeon  Stewards 
case  (/),  Shannon  v.  Bradstreet  (g),  Maundrett  v.  Mound" 
rell  (A),  Sharpe  v.  Roahde  (t).  Prior  v.  Penpraze  (A),  Cas^ 
herd  v.  AUomey'General  (/),  The  King  v.  Humphrey  (m). 
Doe  dem.  ff^igan  v.  Jones  (it),  Lotfye  v.  Lyseley  (o),  Oiles 
V.  Grover  {p).  Sheeles  v.  Shearky  (y),  Newlands  v.  Payn* 


(a)  1  £q.  Ca.  Ab.  320,  pi.  1 ;        (i)  2  Rose,  192. 


S.  C,  3  Swanst.  536. 

(6)  2  Vera.  564. 

(e)  Gilb.  Rep.  Eq.  13. 

(d)  1  P.  Wms.  277. 

(«)  2P.  Wms.  491. 

if)  3Ve8.576;  S.  C, 
&  Lef.  381.  , 

(g)  1  Sch.  &  Lef.  52. 

(h)  10  Yes.  246. 


2Scb. 


(k)  4  Price,  99. 
(0  Daniel,  238;  S.  C,  6  Price, 
411. 

(«)  M*Cl.&You.  173. 
(n)  10  B.  &  C.  459. 
(o)  4  Sim.  70. 
(jp)  9  Bing.  128. 
(y)  3My.  &Cr.  112. 
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ter  (d),  Langtan  v.  Harton  {b),  Cook  y.  Black  (c),  Bhmden        ie44. 
V.  Desart  {d),  Harris  v.  Booker  (c).     On  the  form  of  the    whitwoiith 
decree  sought:  MeUer  v.  Woods  (/).  •• 

Mr.  AnderdoHf  for  Gaugain,  the  assignee  of  CooA^.  Argmmmi. 

Mr.  J^aO^  and  Mr.  Ifiz/^  for  Joseph  Mayor,  the  as- 
signee of  Mayor  the  bankrupt,  argued,  that  the  effect  of 
the  statute  1  &  2  Vict  1 10,  s.  13,  being  to  give  the  judg- 
ment-creditor a  specific  lien  or  charge  upon  the  land  in 
equity,  the  execution  of  the  writ  of  el^t»  founded  upon 
the  judgment,  operated  as,  and  was  in  effect,  a  convey- 
ance of  the  land  to  the  judgment-creditor  in  pursuance 
of  the  charge.  The  Defendants  had  thereby  acquired 
the  legal  estate;  and  the  equities  of  the  parties  were 
equaL  The  clause  in  the  subsequent  statute,  (2  &  3 
Vict  c.  11,  s.  5),  providing  that  such  judgments  should 
not  affect  purchasers  or  mortgagees  without  notice,  did 
not  in  this  case  affect  the  validity  of  the  title  of  the 
tenant  by  elegit,  as  against  the  equitable  mortgagee; 
for  the  saving  of  the  rights  of  mortgagees  **  without  no- 
tice "  necessarily  applied  to  a  case  in  which  notice  would 
have  been  possible,  but  here  the  mortgagees  acquired 
their  equitable  interest  long  before  the  judgments  were 
entered  up,  and,  therefore,  before  they  could  possibly  be 
known.  The  provisions  which  restrain  the  operation 
of  the  judgment  in  affecting  real  estate,  until  the  judg- 
ment is  regbtered,  (1  &  2  Vict.  c.  110,  s.  19 ;  3  &  4  Vict 
c.  82),  were  equally  inapplicable;  for  this  creditor  had  not 
rested  on  his  judgment  alone,  but,  by  proceeding  to  exe- 
cution, had  ripened  the  equitable  interest  which  a  regis- 
tered judgment  would  have  conferred  into  a  legal  pos- 


(a)  4  My.  &  Cr.  408. 
\h)  1  Hare,  549. 
(c)  Id.  390. 


{d)  2Dr.  &  War.405. 
(e)  4  Bing.  99. 
(/)  1  Keen,  16. 


42a 


1844. 

Whitwokth 

o. 

Gavoain. 

AtffHWUHi* 


CASES  IN  CHANCERY. 

sessory  title.  The  mtuation  of  an  equitable  mortgagee 
by  deposit  of  deeds  is  very  different  from  that  of  a  ven- 
dee under  a  contract  for  sale.  In  the  latter  case,  the 
vendor  has  in  equity  altogether  parted  with  the  lands; 
in  the  former,  he  retains  the  lands.  In  one  case,  there 
is  an  estate  both  at  law  and  in  equity  on  which  the 
judgment  may  attach;  in  the  other,  there  is  no  estate  in 
equity  remaining  in  the  vendor  which  the  judgment  can 
reach.  They  cited  Humb  v.  FluUt  {a).  Metcalfe  v. 
Archbishop  of  York  (i),  RoUeston  v.  Morion  (c),  GirUng 
V.  Lowther  (rf). 


Mr.  Russell  and  Mr.  Terrell,  for  the  Defendant  PeO. 

The  right  of  the  Plaintiffii  must  be  tried  by  the  lan- 
guage of  the  memorandum ;  under  which  they  not  only 
daim  to  hold  the  deeds,  but  insist,  as  an  ulterior  conse- 
quence, that  the  Defendants  must  yield  up  to  them  the 
possession  of  the  land.  How  does  that  consequence 
follow?  Cooke  contracted  to  execute  to  the  Plaintifis 
a  legal  mortgage ;  they  did  not  call  for  that  mortgage ; 
they  went  on  from  day  to  day  dealing  with  CboAe,  and 
varying  the  amount  of  their  debt.  In  the  meantime 
the  Defendants  become  substantially  purchasers ;  they, 
having  no  notice  of  the  Plaintiffi'  contract  for  a  mort- 
gage, allow  Cooke  to  become  their  debtor;  they  bring 
actions  for  their  debts  and  obtain  judgment.  On  what 
pretence,  in  this  state  of  things,  can  the  Plaintiffs  clidm 
a  better  equity  than  the  Defendants?  Without  any 
communication  with  each  other, — ^without  notice  of  the 
dealings  of  each  other, — ^the  Plaintiffi  and  Defendants 
have  both  acquired  an  equitable  interest  in  the  lands  of 


(a)  2  Anstr.  432. 
(6)  1  My.  &  Cr.  547. 
(c)  1  Dr.  &  War.  171. 


(d)  22  Vin.  Ab.  p.  22,  (F.), 
pi.  1. 
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Coohe.  What  follows?  The  Defendants,  by  due  course 
of  law,  convert  their  equitable  charge  into  a  legal  title. 
They  do  this  adversely  to  the  Plaintiffs,  by  the  exerdse 
of  the  power  which  the  law  gives  them.  Equity  only 
interposes,  as  between  trustee  and  cestui  que  trust,  un- 
der circumstances  in  which  that  relation  is  expressly 
constituted  or  is  implied  from  circumstances.  In  this 
case  there  is  neither  contract  nor  conduct  upon  which 
that  relation  can  be  founded  or  imputed.  The  parties 
are  rival  creditors  competing  for  the  satisfaction  of  their 
debts  out  of  the  property  of  their  debtor.  The  hostile 
execution  of  a  writ  by  one  party  may  give  him  that 
lawful  advantage  which  is  the  result  of  his  prudence  and 
vigilance;  but  it  cannot,  upon  any  legal  reasoning,  be 
said  to  make  him  a  trustee  for  the  rival  claimant,  who 
has  been  content  to  rely  upon  an  inferior  security,  which 
gives  him  but  a  feeble  and  posterior  remedy.  They  cited 
Neate  v.  DuJce  of  MarJbonmgh  (a),  Bogers  v.  Pitcher  (h\ 
Henry  v.  Smith  {c\  Averall  v.  Wade  (d),  Appleby  v. 
Smith  (e)y  Ex  parte  Alexander  (/),  Forth  v.  Duke  of 
Norfolk  (^),  and  Cary^s  Reports^  p.  11. 
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The  counsel  for  the  tenants  by  elegit  all  dwelt,  more- 
over, on  the  language  of  Lord  Cottenham,  in  his  judg- 
ment upon  the  rehearing  of  the  first  motion  for  a  receiver 
in  this  cause  (A).  The  following  text-books  and  digests 
were  also  referred  to  in  the  course  of  the  argument :  Gril- 
bert  on  Uses,  (Ed.  by  Sugden),  pp.  14,  15,  16;  For. 
Bom.  pp.  228,  230 ;  2  FonbL  Eq.  p.  257,  ed.  5 ;  2  Sug. 
Vend.  &  Pur.  p.  382,  ed.  10;  Coote,  Mortgage,  pp.  67 
et  seq, ;  3  Bac  Abr.  p.  402,  Tit.  "  Execution." 


(a)  3  My].  &  Or.  407. 

(b)  6  Taunt  202. 

(c)  2  Dr.  &  War.  381. 

(d)  li.  &  Go.  temp.  Sugden, 
252. 


(«)  3  Anstr.  865. 

(/)  2  Glyn  &  Jam.  275. 

(p)  4  Madd.  503. 

(A)  Cr.  &  Ph.  336,  337. 
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CASES  IN  CHANCERY- 

Vice-Chancellor  : — 

The  Plaintiffs,  in  this  case,  are  equitable  mortgagees  of 
one  George  Cooke,  hj  a  deposit  of  title-deeds  of  freehold 
estates,  aocompanied  with  a  memorandum  in  writing,  ex- 
plaining that  the  purpose  of  the  deposit  was  to  secure  a 
then  existing  debt  and  future  advances.  That  memo- 
randum is  in  the  following  words.  [His  Honor  stated 
the  memorandum  (a).] 

To  explain  the  legal  effect  of  this  transaction  as  be- 
tween the  Plwitiffs  the  mortgagees,  and  Cooke  the  mort- 
gagor, I  shall  content  myself  with  quoting  the  words  of 
the  Lord  Chancellor  of  Ireland,  in  the  case  of  RoUeston 
V.  Morton  (b) :  '*  If  a  man  has  power  to  charge  certain 
lands,  and  agrees  to  charge  them,  in  equity  he  has  actu- 
ally charged  them ;  and  a  court  of  equity  will  execute 
the  charge.''  No  one,  I  apprehend,  could  seriously  con- 
tend that  the  memorandum  in  writing  above  set  forth 
had  not  the  effect  of  charging  the  property  as  between 
the  mortgagees  and  the  mortgagor.  It  created  as  perfect 
an  equitable  charge  as  intention  and  act  can  possibly 
create. 

The  Defendants,  between  whom  and  the  Plaintiffs  the 
contest  in  the  cause  exists,  are  judgment-creditors  of 
George  Cooke,  whose  judgments  were  entered  up  after 
the  mortgage  to  the  Plidntiffs,  and  who  have  since,  by 
means  of  elegits,  obtidned  actual  possession  of  the  lands 
comprised  in  the  mortgage;  and  the  question  between 
them  is,  which  of  the  two  is  in  equity  to  be  preferred  to 
the  other?  In  considering  that  question  I  shall  here 
repeat  what  I  have  on  more  than  one  occasion  already 
said  respecting  Lord  CottenhanCs  judgment  when  this 
cause  was  before  him  upon  motion,  namely,  that  I  am 


(a)  Ante,  p.  416. 


(6)  1  Dr.  &  War,  195. 
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Batisfied  he  did  not  intend,  by  what  he  said,  finally  to        1044. 
decide  the  point  now  before  me.     However  strong  the  whttwobth 
leaning  of  his  mind  may  have  been  in  favour  of  the  *• 

judgment-creditor,  he  not  only  did  not  intend  to  decide         — 
it,  but  intended  that  it  should  be  reserved.     And  I,     ^^'*"'*^- 
therefore,  consider  myself  not  only  at  liberty,  but  bound 
to  decide  the  cause  according  to  my  own  understanding 
of  the  law. 

Now,  if  the  question  be  not  decided  by  that  judgment, 
I  have  certainly  a  very  strong  opinion  upon  it.  The  more 
I  conrider  the  case,  the  more  satisfied  I  feel  that  I  stated 
the  general  principle  correctly  in  LcmgUm  v.  Horton  when 
I  said  that  a  creditor  might,  under  his  judgment,  take  in 
execution  all  that  belonged  to  his  debtor,  and  nothing 
more.  He  stands  in  the  place  of  his  debtor.  He  only 
takes  the  property  of  Us  debtor,  subject  to  every  liability 
under  which  the  debtor  himself  held  it.  First,  take  the 
case  of  an  ordinary  trust  It  could  not  for  a  moment 
be  contended  that  this  Court  would  not  protect  the  in- 
terest of  the  cestui  que  trust  against  the  judgment-cre- 
ditor of  the  trustee.  The  judgment  of  Lord  CoUenham 
mNewlands  v.  Paynter  (a)  is  decisive  upon  that  point,  and 
the  other  cases  cited  at  the  bar  prove  the  same  thing. 
Secondly,  take  the  case  of  a  purchaser  for  value  before 
conveyance.  Lodge  v.  Lyseley  {b)  is  an  authority,  if 
authority  could  be  wanting,  to  shew  that  the  equitable 
interest  of  such  a  party  will  be  preferred  in  equity  to  the 
claim  of  the  judgment-creditor  of  the  vendor.  Again, 
take  the  case  of  an  equitable  charge  to  pay  debts,  or 
legacies,  or  any  other  equitable  interest,  except  that  of 
an  equitable  mortgagee,  and  I  apprehend  the  right  of  the 
equitable  incumbrancer  to  be  preferred  to  the  judgment- 
creditor  of  the  debtor,  in  whom  the  legal  estate  in  the 

(a)  4  Myl.  &  Cr.  408.  (6)  4  Sim.  70. 
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property  charged  might  be,  will  be,  as  indeed  it  properly 
wasj  admitted.  And  if  such  equitable  interests  are  thus 
protected,  upon  what  principle  is  the  equitable  mortga- 
gee to  be  excluded  from  the  like  protection  ?  Unless  I 
misunderstand  the  report  of  the  case  of  WiUiams  v. 
Craddock  (a),  the  counsel,  as  well  as  the  Court,  were  of 
opinion,  that  an  interest  by  way  of  equitable  mortgage 
was  entitled  in  this  Court  to  the  same  protection  against 
judgments  as  other  equitable  claimants. 


In  the  argument  of  this  case  both  parties  referred  to, 
and  drew  conclusions  from,  the  proposition,  that  in  a 
court  of  equity  a  purchaser  for  value,  who  obtains  a 
conveyance  of  the  legal  interest  without  notice  of  an 
equity  affecting  the  specific  subject  of  his  purchase, 
will,  in  equity,  as  at  kw,  have  a  better  title  to  that 
subject  than  the  mere  equitable  claimant.  The  pro- 
position thus  admitted,  and  necessarily  admitted,  by 
both  parties,  is  pregnant  with  consequences  which  go  a 
great  way  towards  deciding  the  question  now  before 
me.  If  the  tenant  by  elegit  is  (as  was  argued)  to  be 
considered  as  a  purchaser  for  value  without  notice 
under  a  conveyance,  all  trusts,  and  all  equitable  in- 
terests of  every  description,  must  be  subject  to  the 
judgments  against  the  trustee.  For  a  purchaser  for 
value,  without  notice  from  a  fraudulent  trustee,  having 
got  the  legal  estate,  will  unquestionably  be  preferred  in 
equity  to  the  cestui  que  trust ;  and  it  appears  to  me  to 
be  impossible,  except  by  a  merely  arbitrary  decision,  to 
distinguish  the  case  of  an  ordinary  trust  or  other  equi- 
table interest  from  the  present,  in  considering  merely 
the  effect  of  a  judgment  upon  it,  imless  it  can  be  shewn 
that  the  interest  of  the  equitable  mortgagee  is,  for  the 
present  purpose,  distinguishable  from  that  of  an  ordi- 


a)  4  Sim.  316. 
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nary  cestui  que  trust  Again,  it  follows,  conversely, 
that,  if  the  equitable  interest  of  an  ordinary  cestui  que 
trust,  or  any  other  equitable  interest,  is  not  subject  to 
judgments  against  the  trustee,  though  executed,  then 
those  judgments,  though  executed,  are  not  analogous  to 
purchases  for  value.  In  other  words,  the  judgment 
creditor  of  a  trustee  is  not  a  purchaser  for  value  in  the 
contemplation  of  a  court  of  equity.  The  proposition, 
that  a  judgment-creditor^is  a  purchaser  for  value,  would 
prove  too  much  for  the  Defendants'  purpose.  It  would 
affect  all  equitable  interests  alike. 


1844. 


Whitworth 

V. 
G AUG A  IN. 

Judgment, 


But  it  was  said  that  the  interest  of  an  equitable  mort- 
gagee was  distinguishable  from  that  of  an  ordinary  cestui 
que  trust,  and  other  equitable  interests,  (charges,  for 
example,  to  pay  debts  and  legacies  paramount  the  title 
of  the  debtor),  which  it  was  admitted  would  be  preferred 
in  equity, — that  the  interest  of  the  equitable  mortgagee 
was  imperfect, — ^that  of  the  cestui  que  trust  perfect.  In 
what  respect  is  the  interest  of  the  equitable  mortgagee 
imperfect  ?  As  between  the  mortgagor  and  mortgagee  it 
is  absolute  and  complete.  In  what  respect  is  it  imperfect 
as  between  the  mortgagee  and  those  who  clidm  imder 
the  mortgagee,  as  his  creditors  by  judgment?  The  in- 
terest of  the  equitable  mortgagee  is  liable  to  be  defeat- 
ed by  a  fraudulent  dealing  with  the  legal  estate,  and  in 
that  respect,  no  doubt,  it  is  imperfect.  But  that  is  an 
infirmity  to  which  all  equitable  interests  are  subject; 
and  if  other  equitable  interests  are  to  be  protected 
against  judgments  obtained  against  the  trustee,  or  other 
party  in  whom  the  legal  estate  may  be,  why  is  the  in- 
terest of  the  equitable  mortgagee  to  be  improtected? 
The  debt  was  no  more  contracted  upon  the  view  of  the 
land  (if  that  were  material,  which  I  think  it  is  not)  in 
the  one  case  than  in  the  other. 


VOL.  in. 
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1844.  The  most  plausible  way  of  stating  the  case  in  favour 

WaiTwoRTH  of  the  judgment-creditor  is  by  supposing  his  right  to  be 
Oauoain.  foiin^ied  in  contract,  and  not  to  be  the  result  of  a  pro- 
ceeding in  invitum;  and  this,  no  doubt,  may  be  the 
truth  of  the  case,  when  the  judgment  is  voluntarily  con- 
fessed; and  I  paid  the  greatest  attention  to  the  aigumenta 
of  counsel  upon  that  points  But,  admitting  that  view 
to  be  correct,  how  does  it  alter  the  case  ?  The  ques- 
tion remains, — ^what  was  the  contract  ?  It  was  a  general 
contract  for  a  judgment,  and  the  fruits  of  a  judgment ; 
and  the  original  question,  therefore, — what  right  does 
a  judgment  confer? — ^remains  wholly  untouched  by  the 
concession.  If  a  party  contracts  specifically  for  a  given 
property,  pays  tiie  purchase-money,  and  obtains  the  legal 
titie,  without  notice  up  to  the  time  of  obtaining  the  con- 
veyance, as  well  as  of  paying  his  money,  that  may  ^ve 
him  a  right  to  be  preferred  to  an  equitable  claim  which 
is  prior  in  point  of  time.  But  there  is  no  principle  upon 
which  a  court  of  justice  can  be  required  to  imply  that  a 
general  contract  to  give  a  judgment  is  a  contract  to  give 
that  which  does  not  belong  to  the  debtor.  If  the  trustee 
were  to  confess  a  judgment,  am  I  to  imply  that  it  amounts 
to  a  specific  contract  to  give  the  creditor  an  interest  in 
that  which  belongs  to  the  cestui  que  trust  ?  That  ap- 
pears to  me  to  be  the  true  distinction.  In  one  case  the 
party  contracts  for  a  specific  thing, — in  the  other  he 
merely  takes  a  judgment,  that  gives  him  nothing  more 
than  a  right  to  that  which  belongs  to  his  debtor. 

The  above  propositions,  which,  separately  taken,  I  be- 
lieve to  be  unimpeachable^  will  be  found  to  meet  every 
a2gument  that  was  addressed  to  me  in  support  of  the 
Defendants'  case,  independentiy  of  tiie  late  statutes. 

I  am  clear  that  the  late  statutes  make  no  difference  in 
the  case.     So  far  as  the  judgment-creditor  claims  to  be 
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a  mortgagee,  in  writiiig,  under  the  statute,  he  is  posterior,         i844 
in  point  of  time,  to  the  Plaintiffs.     But  it  'was  said  that    ^hitwobth 
the  equity  of  the  judgment-creditor  was  equal  to  that  of  <'• 

the  equitable  mortgagee,  and  that  he  has,  by  the  force  of         

the  elegit  executed,  an  estate  at  law  in  addition  to  his  *  ^'"*" ' 
equitable  interest,  and  therefore  is  to  be  preferred.  I 
need  not,  after  what  I  have  already  said,  proceed  to  ex- 
pose the  fallacy  of  this  argument :  it  takes  for  granted 
the  whole  question  in  dispute.  That  the  tenant  by  elegit 
has  an  estate  in  that  which  he  may  lawfully  take,  (that 
which  belongs  to  his  debtor),  I  do  not  deny;  but  to  say, 
that,  by  force  of  the  elegit,  he  acquires  a  rightful  inter- 
est, in  this  Court,  in  that  which  in  equity  does  not  be- 
long to  his  debtor,  is  taking  the  whole  matter  in  contest 
for  granted;  the  whole  question  being,  what  he  may 
take. 

I  can  only  repeat,  that  it  appears  to  me  impossible, 
except  upon  the  most  arbitrary  distinction,  to  say  that 
the  interests  of  an  equitable  mortgagee  are  not  to  be 
protected,  and  yet  that  protection  is  to  be  afforded  to 
the  interests  of  an  ordinary  cestui  que  trust  and  other 
equitable  interests.  I  do  not  go  into  the  reasoning  of 
the  cases  which  have  been  cited;  all  of  them,  however, 
appear  to  me  to  support  the  view  I  have  taken.  If  my 
judgment  camiot  be  supported  upon  propositions  which 
are  indisputable  in  themselves, — ^whether  properly  ap- 
plicable to  the  case,  or  not, — no  explanation  I  can  give 
of  the  cases  will  at  all  strengthen  the  foundation  of  that 
judgment.  I  must  hold  that  the  Plaintiffs  have  a  right 
to  the  payment  of  their  debt  out  of  the  estate  comprised 
in  ihe  deed.  If  there  is  any  difficulty  in  the  detfuls  of 
the  decree,  the  case  may  be  mentioned  again. 


G  G  2 
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28M  4. 29M  SO WERBY  V.  CLAYTON. 

February, 

Inaguitfor  JOHN  SO  WERBY,  by  his  wiU,  dated  in  1822,  de- 

fn^ta^lnr^the  ^^^  ^  ^^  estate  to  trustees,  upon  trust  to  settle  the 

adminirtrator,  game  to  the  use  of  his  eldest  son,  mUiam,  for  life,  re- 

who  was  also 

the  first  tenant  mainder  to  the  use  of  the  first  and  other  sons  of  the  said 

estate  under  the  William  successively  in  tail  male,  remainder  to  his  second 

iSi  ^rfor  ^"*  Thomas,  for  life,  remainder  to  the  use  of  the  first  and 

the  sale  of  Bank  other  SOUS  of  Thomos  in  tail  male,  remainder  to  his  third 

Stock  and  East  ^             ^     ,.^               .    ,             ,                 /»   i      /.             :i 

India  Stock,  SOU,  George^  for  life,  remainder  to  the  use  of  the  first  and 

lization  0/  ^^'  Other  SOUS  of  George  in  tail  male,  with  remainders  to  his 

other  fiinds  and  other  children  therein  named,  remainder  to  his  own  right 

securities,  and  ^                                               ^     ^           ^                                      ® 

the  iuTestment  heirs ;  and  the  testator  directed  his  executors  and  trus- 

ceeds  m  Con-  tees  to  lay  out  the  residue  of  his  personal  estate  in  the 

orfOT  were^^not  Purchase  of  land,  and  to  settle  the  same  to  the  like  uses 

prosecuted:—  to  which  he  had  directed  his  real  estate  to  be  settled. 

Htldt  m  a  suit 

by  the  next  The  testator  died  in  1823,  leaving  four  sons  and  five 

that  the^Mtete  daughters.     The  executors  and  trustees  named  in  the 

Jte^rlf  h^tiff  ^^  ^  dischumed  the  trusts  and  renounced  probate,  and 

in  the  first    '  letters  of  administration  with  the  will  annexed  were 

suit)  was  liable  .         ttt.**.         «          -,        in 

for  the  loss  or  granted  to  fruiiam  Sawerog,  the  eldest  son. 

damage  occa- 
sioned to  the 

estate  of  the  l^  1823  fFilHam  Sowerby,  the  admmistrator,  filed  his 

onginal  testator,  ,             ,                                        •^                                        ' 

by  the  neglect  bill  against  the  other  children  of  the  testator,  and  the 

carry  into  effect  ptUTties  beneficially  interested  in  the  estate,  among  whom 

Ae  ^A^^^!  ^^  *^®  ^^  ^^  ^^®  ^^  ^^^  daughters  of  the  testator,  who 

Direction  by  was  then  the  first  tenant  in  tail  in  esse  under  the  limita- 

pciionarcstote,  ^^^^^  ^  *^®  dcvisc,  for  the  administration  of  the  estate 

TOUfflsting  of  and  execution  of  the  trusts  of  the  wiU  under  the  direc- 

Bank  and  E^t 

India  Stock,  tion  of  the  Court.     The  decree  in  July,  1823,  directed 

and  monies 

standing  on 

other  funds  and  securities,  in  the  purchase  of  land,  to  be  settled  to  certain  uses  ;^whetfaer 

the  stocks  and  fands,  not  being  Consols,  ought  to  be  sold  and  invested  in  Consols  during 

the  intenral  which  elapsed  before  the  purchase  of  lands  was  found— ^iMpre  / 
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the  usual  accounts  to  be  taken  of  the  real  and  personal 
estate,  and  gave  the  plaintiff,  WiUianC  Sowerby,  liberty 
to  transfer  to  the  Accountant-General,  in  trust  in  the 
cause,  23,000/.  Bank  Stock,  200,000t  Consols,  100,000/. 
Reduced  3i  per  Cents.,  42,000/.  New:4/."per;Cents., 
10,000/.  Bank  '4t  per  Cents.,  and  4000i  Ea8t;;india 
Stock.  The  said  stock  was  accordingly  transferred  into 
Court  in  pursuance  of  the  order.  The  Master  made 
his  report  in  March,  1824,  and  thereby  found,  among 
other  things,  that*  the  testator's  outstanding  personal 
estate  consisted  of  7200i  West  India  Dock  Bonds, 
8000/.  London  Dock  Bonds,  1000/.  Commercial  Road 
Bonds,  a  lease  of  tithes  in  Cumberland^  and  certain  other 
bond  and  simple  contract  debt8,'all*of  which  particulars 
he  set  forth  in  a  fourth  schedule  to  his  said  report  By 
an  order,  on  further  directions,  dated  the  16th  of  July, 
1824,  the  Reduced  3/.  per  Cent.  Annuities,  the  several 
sums  of  4/.  per  Cent.  Stock,'and  ^the'  Bank  Stock  and 
East  India  Stock,  standing  in  court  to^^the  credit  of 
the  cause,  were  ordered  to  be  sold,  and  the  proceeds 
thereof  invested  in  3/.  per  Cent.  Consols ;  and  the  divi- 
dends to  accrue  on  such  Consols  when  so  purchased,  and 
also  on  such  sums  of  stock  until  the  sale  thereof,  were 
ordered  to  be  paid  to  the  plaintiff  WiUiam  Sawerby  for 
his  life,  or  until  further  order ;  and  by  the  same  order  the 
Master  was  directed  to  consider  of  a  purchase'wherein 
to  invest  the  residue  of  the  said  personal  estate ;  and  the 
plaintiff  was  ordered  to  deposit  in  the  Master's  Office  the 
securities  for  the  debts  due  to  the  estate  of  the  testator 
still  outstanding,  and  the  Master  was  to  consider  of  the 
propriety  of  calling  in  the  same. 


1844. 
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By  an  order  dated  in  November,  1825,  it  was  ordered, 
that  such  part  of  the  half-yearly  dividends  on  the  Bank 
Stock  as  should  be  recovered  from  time  to  time  by  the 
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general  order  of  the  Court  relative  to  Bank  SUxk  (a) 
should  be  laid  out  in  the  purchase  of  3L  per  Cent  Con* 
Bolsy  and  that  the  interest  ihereon  when  so  purchased 
should  be  from  time  to  time  paid  to  the  plwitiff,  WilUam 
Sowerby^  until  further  order.  By  another  order,  dated  the 
30th  of  April,  1827,  the  plaintiff,  William  Sowerhy,  was 
directed  to  get  in  and  convert  into  Zl  per  Cent  Consols 
the  outstanding  personal  estate  set  forth  in  the  said 
fourdi  schedule  to  the  Master's  report  of  March,  1824. 


The  plaintiff,  WilUam  Sawerby,  in  compliance  with 
the  order  of  July,  1824,  deposited  the  said  securities 
in  the  Master's  Office,  but  he  did  not  prosecuteXthat 
part  of  the  order  of  July,  1824,  whereby  the  said  Se- 
duced and  41  per  Cent.  Stocks,  and  the  said  Bank  and 
East  India  Stock,  were  ordered  to  be  sold,  and  the  pro- 
ceeds invested  in  Consols;  and  it  did  not  appear  that 
anything  had  been  done  with  reference  to  the  outstand- 
ing personal  estate,  which,  by  the  order  of  the  30th  of 
April,  1827,  was  directed  to  be  got  in  and  invested  in 
like  manner.  The  plaintiff,  WHUam  Sawerby,  conti- 
nued, until  his  death,  to  receive  the  dividends  upon  the 
several  kinds  of  stock,  and  the  interest  of  the  outstand- 
ing personal  estate.  Only  a  small  part  of  the  fund  had 
been  laid  out  in  the  purchase  of  real  estate. 

William  Sawerby,  the  plaintiff  in  the  said  suit,  died 
without  issue,  in  August,  1838,  and  Thomas  Sawerby 
thereupon  became  tenant  for  life  under  the  will.  TTumas 
Sawerby f  in  1839,  filed  his  bill  against  the  executors  of 
WilUam  Sowerby^  {George^  the  next  tenant  for  life,  and 
George  Sawerby  the  younger,  then  the  first  tenant  in 


{a)   See  ParU  v.  Parity  10     10  Yes.  288;  Barclay  y,  WoMe- 
Yes.  185  ;  Clayton  v.  Gretham^    wriyM,  14  Yes.  66. 
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tail,  being  also  Defendants),  allying,  among  other  things, 
that,  from  negligence,  or  with  the  view  of  deriving  a 
larger  income  from  the  testator^s  estate,  the  said  WUKam 
Sawerby  had  omitted  to  realize  the  several  stocks  and 
securities  (other  than  Consols),  and  invest  the  same  in 
Consols;  that,  if  several  of  the  said  stocks  had  been  sold, 
realized,  and  converted,  in  conformity  with  the  said 
orders,  at  or  shortly  after  the  time  when  such  orders 
were  respectively  made,  they  would  have  produced  much 
larger  sums  of  money,  and  would  have  purchased  a 
much  larger  sum  of  Consols  than  could  be  now  pur- 
chased, the  price  of  such  stocks  having  greatly  fallen, 
and  the  value  of  such  securities  having  become  greatly 
depreciated  since  the  said  orders,  and  the  price  of  Con- 
sols having  greatly  risen  in  the  same  interval;  that,  by 
not  prosecuting  the  said  decretal  orders  respectively,  the 
said  William  Sowerby  had  occasioned  a  considerable  loss 
to  the  said  testator's  estate,  and  to  tiie  Plaintiff  and  the 
other  parties  beneficially  interested  tiierein;  that  cer- 
tain parts  of  tiie  said  outstanding  personal  estate  had 
become  irrecoverable,  owing  to  the  said  negligence  or 
laches  of  the  said  William  Sowerby ;  tiiat  tiie  said  lease 
of  tithes  was  a  lease  for  twenty-one  years,  renewable  by 
custom  every  seven  years,  on  payment  of  a  fine  to  be 
fixed  ftom  time  to  time  by  agreement  between  the 
lessor  and  the  tenant,  and  that  after  one  renewal  Wil- 
liam Sowerby  had  allowed  tiie  said  lease  to  expire. 


1844. 


statement. 


The  bill  prayed  a  declaration  tiiat  tiie  estate  of  Wil- 
liam Sowerby  was  liable  to  make  compensation  for,  or 
otherwise  to  make  good,  to  the  said  estate  of  John 
Sowerby  tiie  loss  and  damage  sustained  by  reason  of  the 
said  several  breaches  of  trust,  and  acts  of  laches,  and 
conduct  of  tiie  said  William  Sowerby;  and  that  an  ac* 
count  might  be  taken  of  all  such  loss  and  damage,  and 
also  of  the  sums  of  money  received  by  William  Sowerby 
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Statement. 


from  the  interest  and  income  of  the  said  estate,  and  im- 
properly retained  and  applied  by  him  to  his  own  use ; 
and  that  the  Defendants,  his  executors,  might  be  de- 
creed, out  of  the  assets  come  to  their  hands,  to  make 
good  the  same. 


Ar^ment.  Mr.  RomUfy  and  Mr.  Myhe,  for  the  Plaintiff,  cited 
Howe  V.  Lord  Dartmouth  (a),  Pichering  v.  Pickering  (A), 
Dimes  v.  Scott  {c),  Caldecotty.  Caldecott  (cf),  and  Hochky 
V.  Bantock  (e),  as  to  the  relative  rights  of  the  tenant  for 
life  and  the  remainder-man,  and  the  duties  of  the  for- 
mer as  administrator  in  this  case ;  and  they  referred  to 
Rowley  y.  Adams  (/),  on  the  obligation  which  was  cast 
upon  William  Sowerby,  as  the  plaintiff  in  the  first  cause, 
to  carry  into  effect  the  orders  which  had  been  made 
therein. 

Mr.  Kenyon  Parker  and  Mr.  Shee^  for  Defendants  in 
the  same  interest 


Mr.  Koe  and  Mr.  Paton,  for  the  Defendants  the 
executors  of  William  Sowerbyy  argued,  that  the  admini- 
strator was  justified  in  retaining  the  property  in  its 
actual  state  of  investment  during  the  interval  between 
the  death  of  the  testator  and  the  investment  in  land. 
The  direction  to  purchase  land,  and  the  absence  of  any 
direction  for  an  interim  investment  in  stock,  distinguish- 
ed it  from  the  ordinary  case.  Wyatt  v.  Wiallis  {g), 
Caldecott  v.  Caldecott  (A).  It  was  open  to  any  party 
to  the  cause  to  have  applied  for  an  investment.     The 


(fl)  7  Ves.  137. 

(h)  4  Myl.  &  Cr.  289. 

(c)  4  Rubs.  195. 

(d)  1  Y.  &  C.  C.  C.  312,  737. 

(e)  1  Ru88.  141. 


(/)  4  Myl.  &  C.  634. 
(g)  V.  C.  of  Eng..  Nov.  20th, 
1843. 

(A)  1  Y.  &  C.  C.  C.  312. 
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orders  were  inconedstent  with  each  other ;  and  that  of 
November,  1825,  must  be  considered  to  have  rescinded 
the  part  of  the  preceding  order  of  July,  1824,  which 
related  to  the  Bank  Stock.  Upon  no  principle  could 
the  estate  of  WUliam  Sowerby  be  liable  to  refund  the 
alleged  excess  of  interest,  and  also  to  be  answerable 
for  the  sums  of  Consols  which  might  have  been  pur- 
chased with  the  principal,  if  it  had  been  invested  in 
Consols  before  such  larger  interest  became  payable. 
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Argummi, 


The  Vice-Chancellor  said,  that  in  deciding  the  case  Judgment. 
he  should  proceed  entirely  upon  the  orders  which  had  been 
made  in  the  administration  suit.  It  was  the  duty  of  the 
plaintiff  in  that  suit  to  have  prosecuted  the  orders  which 
he  had  obtained ;  and  it  was  not  the  less  his  duty  be- 
cause the  defendants  in  the  cause  might  have  taken 
steps  in^the  cause  to  compel  him  to  do  so :  a  contrary 
doctrine  would  afford  a  dangerous  facility  for  fraud  and 
collusion  in  suits  by  executors,  in  which  orders  might  be 
obtained  and  allowed  to  remain  inoperative.  Without 
expressing  any  opinion  as  to  what  was  originally  the 
right  or  duty  of  the  administrator  and  tenant  for  life 
with  reference  to  the  conversion  of  the  estate,  his 
Honor  said  he  founded  his  judgment  entirely  upon  the 
orders  of  the  Court  as  they  stood. 


This  Court  doth  declare,  that  the  estate  of  WilUatn  Sowerby  is 
liable  and  ought  to  make  good  to  the  estate  of  John  Sowerby  the 
loss  which  may  have  been  sustained  by  the  last-mentioned  estate  by 
reason  of  the  stocks  in  the  pleadings  mentioned  not  having  been  sold 
and  converted,  and  the  outstanding  personal  estate  got  in,  pursuant 
to  the  orders  of  the  15th  day  of  July,  1824,  and  the  30th  day  of 
April,  1827,  made  in  the  cause  of  Sowerby  y,  Sowerby,  in  &c  And 
this  Court  doth  order  and  decree,'that  it  be  referred  to  the  Master 
&c.  to  whom  the  cause  of  Sowerby  v.  Sowerby  stands  referred,  to  in- 


Decreem 
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Decree. 


quire  and  state  to  the  Court  what  was  the  price  or  value,  both  io 
money  and  in  3^  per  Cent  Consolidated  Bank  Annuities,  of  the 
several  amounts  of  the  stocks  and  funds  by  the  said  decretal  order 
dated  the  15th  day  of  July,  1824,  made  in  &c.,  directed  to  be  sold^ 
on  the  said  15th  day  of  July,  1824,  and  also  on  the  Ist  day  of 
August,  1838,  the  day  of  the  death  of  the  said  WUUam  Sowerb^, 
respectively ;  and  what  is  the  present  price  or  value,  both  in  money 
and  in  3/.  per  Cent  Consolidated  fiank  Annuities,  of  the  same 
amounts  of  the  said  several  stocks  and  funds  respectively.  And  the 
said  Master  is  to  inquire,  &c^  what  was  the  price  or  value  in  money 
of  the  several  securities  and  particulars  of  property  in  the  fourth 
schedule  to  the  Master's  report  of  the  13th  day  of  March,  1824,  and 
also  in  the  Master's  report  of  the  27th  day  of  March,  1827^  made  in 
the  said  cause  oiSowerby  v.  Sowerby,  mentioned,  (other  than  and  ex- 
cept the  several  debts  due  from  &e.,  and  the  lease  of  the  tithes  bear- 
ing date  &c.),  on  the  30th  day  of  April,  1827,  and  also  on  the  said 
9th  day  of  August,  1838,  respectively,  and  what  is  the  present  price 
or  value,  in  money  and  in  3/.  per  Cent  Consolidated  Bank  Annuities, 
of  the  said  several  securities,  and  other  particulars  of  property,  with 
such  exceptions  as  aforesaid,  respectively.  And  the  said  Master  is  to 
inquire,  &c,  what  was  the  market  price  of  3/.  per  Cent  Consolidated 
Bank  Annuities  at  each  of  the  aforesaid  several  times  respectively. 
And  the  said  Master  is  to  inquire  and  state  to  the  Court,  what  amount 
of  3/.  per  Cent.  Consolidated  Bank  Annuities  the  proceeds  of  the 
said  several  funds  and  stocks  in  and  by  the  said  decretal  order  of  the 
15th  day  of  July,  1824,  mentioned  and  directed  to  be  sold,  would 
have  purchased,  in  case  the  said  William  Scwerhy  had  duly  prose- 
cuted that  part  of  the  said  decretal  order  whereby  it  was  directed  that 
the  said  stocks  and  fUnds  should  be  severally  sold  as  therein  men- 
tioned, and  that  the  money  to  arise  by  such  several  sales  should  be 
laid  out  in  the  purchase  of  3/.  per  Cent  Consolidated  Bank  Annuities ; 
and  also  what  amount  of  3/.  per  Cent  Consolidated  Bank  Annuities 
the  proceeds  of  the  said  several  securities  and  other  particulars  of 
property  mentioned  in  the  said  reports  (with  such  exceptions  as 
aforesaid)  would  have  purchased,  in  case  the  said  WilUam  Sowerby 
had  duly  prosecuted  the  order  bearing  date  the  30th  day  of  April, 
1827,  whereby  it  was,  among  other  things,  ordered,  that  the  said 
WilUam  Sowerby  do  call  in  the  outstanding  personal  estate  of  John 
Sowerby,  mentioned  &c.,  except  &c.;  and  whereby  it  was  ordered,  that 
the  said  William  Sowerby  should  be  at  liberty  to  take  such  proceed- 
ings at  law  or  in  equity  as  might  be  necessary  to  enforce  the  payment 
thereof,  or  of  any  part  thereof.  And  in  making  the  said  several  in- 
quiries the  said  Master  is  to  fix  or  specify  the  particular  time  or  times 
at  which,  in  his  opinion,  having  regard  to  the  value  and  amount  of 
the  several  stocks,  funds,  and  securities,  and  other  particulars  of  pro- 
perty respectively  directed  to  be  converted  into  money  and  invested. 
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the  said  conversions  and  investments  ought  to  have  been  made  and 
completed  respectively,  in  case  the  said  several  orders  had  been  prose- 
cuted with  reasonable  and  proper  diligence,  with  the  grounds  and 
reasons  for  such  opinion.  [Inquiry  as  to  a  particular  bond  debt.] 
And  the  said  Master  is  also  to  inquire,  &c.,  what  was  the  nature  and 
particulars  of  the  lease  of  tithes  in  &c.,  and  what  was  or  would  have 
been  the  fair  value  thereof  in  case  the  same  had  been  sold  and  real- 
ized at  the  date  of  the  said  order  of  the  30th  day  of  April,  1827,  and 
what  was  the  average  annual  value  thereof,  and  whether  the  said 
lease  is  still  subsisting,  and,  if  not,  when  and  why,  and  under  what 
circumstances,  the  same  has  determined,  and  whether  the  estate  of 
ihe  said  testator,  John  Sowerhy,  has  sustained  any  and  what  amount 
of  loss  by  reason  of  the  said  lease  not  having  been  renewed,  and  what 
was  the  amount  of  the  annual  or  other  income  or  profits  which  the  said 
William  Sotverby  derived  from  the  said  lease  during  his  life.  And 
it  is  ordered,  that  it  be  referred  to  the  Master  to  inquire,  &e.,  whether 
any  and  what  sums  have  from  time  to  time,  and  when,  since  the  said 
order  of  the  15th  day  of  July,  1824,  was  made,  accrued  as  bonuses 
on  the  23,000/.  Bank  Stock,  in  &:c.  And  the  said  Master  is  to  inquire, 
&,c.,  what  are  the  respective  amounts  of  3/.  per  Cent.  Consolidated 
Bank  Annuities  standing  in  the  name  of  the  Accountant- General  of 
this  Court,  in  trust  in  the  said  cause  of  Sowerhy  v.  Sowerby^  which 
have  from  time  to  time  been  purchased  by  such  last-mentioned  sums, 
and  the  dates  of  such  purchases  respectively.  And  in  making  the 
said  inquiries  the  said  Master  is  to  be  at  liberty  to  adopt  and  use  such 
parts  of  the  proceedings  in  the  said  cause  of  Somerhy  v.  Sowerhy,  and 
also  of  the  evidence  which  was  laid  before  him  under  the  order  made 
&c.,  as  he  shall  think  fit.  And  the  said  Plaintiff,  Thomas  Sowerhy^ 
submitting  to  forego  and  account  for  any  excess  of  income  which  he 
may  have  received  imder  and  by  virtue  of  the  said  order  of  the  18th 
day  of  Januaxy,  1839,  until  the  said  order  was  rescinded  by  the 
aforesaid  order  of  the  4th  day  of  June,  1839,  it  is  ordered,  that  the 
said  Master  do  inquire  and  state  to  the  Court,  what,  if  anything,  was 
the  amount  of  such  excess.    Usual  directions. 


1844. 


jDecree. 
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27th  ^  2eth 

March, 
3rd  April, 

The  testator 
devised  and  be- 
queathed his 
real  and  per- 
Bonal  estate 
(subject  to  cer- 
tain trusts  for 
the  benefit  of 
his  wife)  to  his 
son  absolutely ; 
but  if  his  son 
should  die  un- 


GASKELL  V.  HOLMES. 

Joseph  JOHNSON,  by  his  wm,  dated  in  1823, 
bequeathed  various  legacies,  and  directed  his  trustees  to 
permit  his  wife  to  use  his  plate  and  furniture  until  her 
decease  or  second  marriage ;  and  he  bequeathed  his  per- 
sonal estate  to  trustees,  upon  trust  to  convert  into  money 
and  invest  the  same;  and  he  devised  and  bequeathed 
unto  the  same  trustees  all  his  real  estate  and  chattels 
dcr  twenty-one    real     And  the  testator  directed  that  his  said  trustees 

without  issue, 

the  testator  gave  should  Stand  seised  and  possessed  of  the  said  real  and 
*  "™*  personal  estate,  upon  trust  to  pay  one  moiety  of  the 

rents,  interest,  and  yearly  income  thereof  to  his  wife 
during  her  widowhood,  and  in  case  she  should  marry 
again,  then  to  pay  an  annuity  of  lOOL  to  her  separate 
use  for  her  life ;  and,  subject  to  the  above  trusts,  the  tes- 
tator directed  that  the  said  trustees  should  stand  seised 


and  possessed  of  the  said  real  and  personal  estate  for  his 
son  Joseph  Johnson^  his  heirs,  executors,  &c,  absolutely. 
And  the  testator  directed  that  the  estate  and  interest  of 
his  said  son  in  the  said  trust  property  should  be  vested 


wife  during  her 
widowhood, 
with  remainder 
(subject  to  cer- 
tain legacies)  as 
she  should  by 
will  appoint ; 
and  in  default 
of  appointment, 
or  in  case  she 
should  marry 
again  after  Uie 
testator's  de- 
cease, he  di- 
rected, that, 
from  and  after 
the  second  mar-  ,  .  .   .         ,  ^  ^   •        i    /» 

risge  or  decease  on  his  attammg  the  age  of  twenty-one,  or  dymg  before 
whi^I^ould      ^^  ^^®  leaving  issue;  but  in  case  his  sdd  son  should 

first  happen,  a 

moiety  of  the  trust  estate,  or  so  much  thereof  as  the  appointment  should  not  extend  to, 
should  be  held  in  trust  for  all  and  every  the  daughter  and  daughters  who  $hould  be  thm 
Uving  of  his  sister  Mary  Miles,  and  the  inue  then  living  qfeuch  qfthem  as  thould  be 
then  deadf  equally  amongst  them  per  stirpes. 

The  testator's  son  died  under  twenty-one,  without  issue,  in  the  testator's  lifetime ;  and 
the  testator's  wife  also  died  in  his  lifetime: — Held,  that  Uie  time  of  the  testator's  death 
was  the  period  at  which  the  persons  entitled  to  take  under  the  said  residuary  bequest  were 
to  be  ascertained ;  that,  notwithstanding  a  daughter  of  Mary  Miles  was  dead  at  the  date  of 
the  will,  the  children  of  such  daughter,  having  survived  the  testator,  were  entitled,  per 
stirpes,  to  a  share  of  the  said  moiety  of  the  residuary  estate ;  that  the  children  of  a  daughter 
of  Mary  Miles — such  daughter  being  living  at  the  death  of  the  testator's  wife,  but  having 
died  in  the  lifetime  of  the  testator — were  also  entitled  per  stirpes  to  an  equal  share  of 
the  said  moiety  of  such  residuary  estate;  and  that  the  share  of  the  child  of  a  daughter 
would  not  lapse  by  the  death  of  such  diild  in  the  lifetime  of  the  testator,  but  the  entire 
share  of  the  class  would  be  divisible  amongst  the  children  belonging  to  such  class  who 
survived  the  testator. 

As  to  the  rule  of  the  Court  in  requiring  the  accounts  of  the  estate  to  be  taken  before 
deciding  on  the  construction  of  a  will. 
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die  under  twenty-one  without  issue,  then  the  said  trus- 
tees should  stand  possessed  of  the  whole  of  the  said 
trust  estate  and  property  for  his  said  wife,  for  so  long  as 
she  should  continue  his  widow,  and  from  and  afler  her 
decease  without  marrying  again,  in  trust  for  such  per- 
son or  persons  as  his  said  wife  should  by  her  will  ap- 
point, "  subject  nevertheless,"  the  will  proceeded, "  to  the 
payment  of  the  sum  of  1000/.,  which  in  the  case  last 
aforesaid  I  bequeath  unto  and  amongst  the  daughters  of 
my  sister  Mary  MileSy  or  such  of  them  as  shall  be  living 
at  the  time  of  my  decease,  and  the  issue  then  living  of 
such  of  my  said  sister's  daughters  as  may  then  be  dead, 
share  and  share  alike,  the  issue  of  any  such  deceased 
daughter  taking  the  share  only  which  his,  her,  or  their 
deceased  parent  would  have  taken  if  living ;  and  also 
subject  to  the  payment  of  the  sum  of  1000/.,  which  in 
the  case  last  aforesaid  I  bequeath  unto  and  amongst  the 
children  then  living  of  Thomas  Fhittips,  and  the  issue 
then  living  of  such  of  them  as  may  be  then  dead,  share 
and  share  alike,  (per  stirpes),  and  also  subject  to  the  pay- 
ment of  the  sum  of  100/.,  which  in  the  case  last  afore- 
said I  bequeath  to  my  nephew  Joseph  Miles,  in  case  he 
shall  be  living  at  the  time  of  the  decease  of  my  said 
wife ;  and  of  the  sum  of  300/1,  which  in  the  case  last 
aforesaid  I  bequeath  to  my  brother-in-law  Edward  SuttoUy 
in  case  he  shall  be  then  living ;  but  in  case  my  said  wife 
shall  marry  again  afler  my  decease,  or  for  want  of  or  in 
default  of  any  such  gift,  devise,  bequest,  limitation,  or 
appointment  by  my  said  wife  so  dying  without  marrying 
again  as  aforesaid,  or  being  such,  in  case  the  same  shall 
not  extend  to  the  whole  of  the  trust  estate  and  property 
or,  to  the  whole  estate  and  interest  therein,  then  I  direct, 
that,  from  and  after  the  second  marriage  or  decease  of 
my  said  wife,  which  shall  first  happen,  my  said  trustees 
shall  stand  seised  and  possessed  of  the  said  real  and  per- 
sonal estate  whereof  no  such  bequest,  direction,  or  ap- 
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pointment  ahall  be  made,  sabject  neyertheieaB  to  die 
befbre-mentloiied  legades,  upon  the  trusts  following; 
namely,  as  to  one  undivided  moiety  or  half  part  or  ehaie 
thereof^  in  trust  for  all  and  every  the  daughter  and 
daoghters  who  shall  be  then  living  of  my  nster  Mary 
Mile$,  and  the  issue  then  living  of  such  of  them  as  shall 
be  then  dead,  equally  between  and  amongst  them  if 
more  than  one,  and  their  respective  heirs,  executors,  and 
administrators,  as  tenants  in  common,  the  issue  of  any 
deceased  daughter  to  take  the  share  only  which  his,  her, 
or  their  deceased  parent  would  have  taken  if  Uving;  and 
as  to  one  undivided  fourth  part  or  share  thereof,  in  trust 
for  all  and  every  the  children  or  child  who  shall  be  then 
living  of  Zechariah  Barnes^  now  deceased,  and  the  issue 
then  Uving  of  such  of  them  as  shall  be  then  dead,  (equally 
&c,  per  stirpes,  as  in  the  last  preceding  ^fl);  and  as  to 
one  undivided  eighth  part  or  share  thereof  in  trust  for 
all  and  every  the  children  or  child  then  living  oi  Roger 
Hunter  J  and  the  issue  then  living  of  such  of  them  as 
shall  be  then  dead,  (equally  &c,  per  stirpes,  as  before) ; 
and  as  to  the  remaining  one  undivided  eighth  part 
thereof  in  trust  for  all  and  every  the  children  or  child 
of  WUUam  Htinter,  and  the  issue  then  living  of  such  of 
them  as  may  be  then  dead,  (equally  &c.,  per  stirpes,  as 
before).  And  the  testator  empowered  his  trustees  to 
sell  his  real  estate  in  case  his  son  should  die  under 
twenty-one,  and  without  issue. 


The  testator's  wife,  named  in  the  will,  died  in  1825, 
in  the  lifetime  of  the  testator.  Joseph  Johnson,  the  son, 
died  in  1835,  also  in  the  lifetime  of  the  testator,  under 
twenty-one,  and  without  issue.  The  testator  died  in 
1839. 


Roger  Hunter  had  five  children  living  at  the  date  of 
the  wiU,  all  of  whom  survived  the  testator's  wife.    One, 
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named  Betsey,  died  in  the  testator^s  lifetime,  unmar- 
ried. 


ffUHam  Hunter  had,  at  the  date  of  the  will,  five 
ohildren,  all  of  whom  were  living  at  the  time  of  the 
death  of  the  testator's  wife.  One,  named  WaHam,  died 
in  the  testator's  lifetime,  without  issue. 
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Mary  Miks  had  seven  daughters,  two  of  whom,  Sarah 
Smith  and  Deborah  Bennett,  died  before  the  date  of  the 
will,  leaving  issue ;  the  other  five  survived  the  testator's 
wife;  but  one,  named  Ann  Smyth,  died  in  the  lifetime 
of  the  testator,  leaving  issue. 

Zedhariah  Barnes  had,  at  the  date  of  the  will,  five 
children,  all  of  whom  survived  the  testator's  wife;  and 
two  of  them^  named  Deborah  and  Mary,  died  in  the 
testator's  lifetime, — Deborah  Barnes  without  issue,  and 
Mary  Vaughan  leaving  issue.  One  of  the  children  of 
Mary  Vaughan  (named  Mary  Vaughan)  died  in  the  life- 
time of  the  testator,  without  issue ;  and  eight  others  of 
the  children  of  Mary  Vaughan  survived  the  testator. 

The  bill  was  filed  by  the  children  of  Roger  Hunter 
and  WilUam  Hunter,  against  the  trustees  and  the  other 
claimants  under  the  will,  for  the  administratioa  of  the 
estate,  and  a  declaration  of  the  interests  of  the  parties. 


Mr.  Kenyon  Parker,  Mr.  Cooper,  Mr.  Walker,  Mr. 
Koe,  Mr.  Sidebottom,  Mr.  Bacon,  Mr.  Heathfield,  Mr. 
Prendergast,  Mr.  T.  Turner,  Mr.  RoJt,  Mr.  Prior,  and 
Mr.  J.  Humphrey  appeared  for  the  several  parties. 
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Viner  v.  Francis  (a),  Ckristophersan  v.  Naylor  (J), 
ThamhiU  v.  Thomhill  (c),  Williams  v.  /one*  (J),  Butter 
V.  Ommaney  (e),  Waugh  v.  fFiiMyA  (/),  Tytherleigh  v. 
Harbin  (y),  Le  Jetintf  v.  Le  Jincne  (A),  ^miifA  v,  iS'mtieA  (i), 
Gifc*  V.  Giles  (A),  ^t«^  V.  Baker  (I),  Archer  v.  «%on  (m), 
Goodtitle  d.  Weston  v.  Burtenshaw  (n),  jBoyie  v.  CO0A  (0)9 
Gray  v.  Garman  (/?),  I  Jarman  on  Wills,  p.  297,  298, 
and  2  Jarman  on  Wills,  p.  74,  were  cited. 


Vice-Chancellor  : — 

Judgment.  In  order  to  explain  my  judgment,  it  is  not  necessary 
that  I  should  go  into  the  details  respecting  the  several 
families  amongst  whom  the  residue  of  the  testator's  estate 
became  divisible,  further  than  to  say — ^first,  that  one 
daughter  of  itfary  Miles  was  dead  at  the  date  of  the  will, 
and  that  the  children  of  that  daughter  are  claimants  upon 
the  record;  and,  secondly,  that  a  daughter  of  Mary  Miles, 
who  was  living  at  the  death  of  the  testator's  wife,  in 
1825,  died  in  the  lifetime  of  the  testator,  leaving  child- 
ren, who  also  are  claimants  upon  the  record.  My 
decision  upon  these  cases  will,  I  believe,  cover  all  the 
cases  upon  which  I  have  to  decide. 

With  respect  to  the  first  of  these  cases,  and  others  in 
the  same  predicament,  I  have  not  any  doubt.  The  gift 
is  to  the  children  of  deceased  daughters  of  Mary  Miles 


(a)  2  Cox,  190. 

(b)  1  Mer.  320. 

(c)  4  Madd.  377. 

(d)  1  Russ.  517. 

(e)  4  Ruis.  70. 

(/)  2  My.  &  K.  41. 
(g)  6  Sim.  329. 
(A)  2  Keen,  701. 


(i)  8  Sim.  353. 
(A)  Id.  360. 
(0  Id.  443. 
(m)  Id.  446. 

(n)  Fearne,  Cont  Rem.,  Ap- 
pendix, No.  1,  p.  570. 
(o)  1  M*Clel.  177. 
(jE>)  2  Hare,  268. 
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generally,  and  there  is  nothing  to  confine  it  to  the 
children  of  those  daughters  only  who  were  living  at  the 
date  of  the  will  of  the  testator.  All  the  grandchildren 
of  Mary  Miks  bom  of  her  daughters^  and  now  living, 
mnst  be  considered  as  objects  of  the  testator's  bounty. 


1844. 


Judgment. 


Upon  the  second  case  there  is  much  difficulty.  It  was 
argued  for  the  heir-at-law  and  next  of  kin  of  the  testator, 
that  there  was  an  intestacy  in  respect  of  the  share  be- 
queathed to  the  daughter  of  Mary  Miles,  which  daughter 
was  living  at  the  death  of  the  testator's  wife  in  1825, 
and  afterwards  died  in  the  lifetime  of  the  testator,  leav- 
ing children  who  have  survived  him.  The  argument 
in  support  of  the  intestacy,  as  I  understand  it,  is,  that, 
in  the  events  which  happened,  the  time  when  the  lega- 
tees were  to  be  ascertained  (denoted  in  the  will  by  the 
word  "  then")  was  the  death  of  the  testator's  wife  in 
1825 ;  that  such  legatees  then  took  as  personss  desig- 
natse ;  that  the  daughter  of  Mary  Miks  who  was  living 
at  the  wife's  death  was  a  person  designated,  and  that 
her  legacy  lapsed  by  her  death  in  the  testator's  lifetime ; 
that  her  children  (now  living)  cannot  be  entitled,  because 
they  do  not  answer  the  description  of  a  daughter  of 
Mary  Miles  who  was  dead  at  the  death  of  the  testator's 
wife, — for  that  the  gift  was  to  the  issue  then  living  of 
the  daughters  then  dead, — a  description  that  does  not 
comprehend  the  children  of  the  daughter  of  Mary,  then 
living.  If  that  be  the  necessary  eflFect  of  the  will,  I  am, 
of  course,  bound  so  to  treat  it,  although  such  a  con- 
struction will  exclude  whole  classes  of  persons  who, 
per  stirpes,  were  clearly  objects  of  the  testator's  bounty, 
and  the  effect  will  be  to  create  an  intestacy.  But  such 
a  construction  must  not  be  put  upon  the  will,  un- 
less, by  excluding  any  other  rational  interpretation,  the 
words  plainly  require  it.  It  makes  the  provisions  in- 
tended for  the  different  branches  of  the  children  of 

VOL.  in.  H  H  H.  w. 
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Mary  Miles  to  depend  upon  the  question,  whether  the 
testator's  wife  should  survive  himj  or  die  in  his  lifetime ; 
for  the  intestacy  contended  for  could  not  have  occurred 
except  by  the  testator's  wife  dying  in  his  lifetime.  I 
cannot  impute  such  an  intention  to  the  testator^  unless 
the  language  of  the  will  is  so  explicit  as  to  exclude  any 
other ;  and  the  question  is,  whether  that  construction  is 
imperatively  required  in  a  case  in  which  the  events  con- 
templated by  the  testator,  and  on  which  the  legatees 
were  to  take,  are,  according  to  the  very  language  of  his 
wilL  events  which  could,  by  no  possibility,  have  happen- 
ed, unless  the  testator's  wife  survived  him.  A  decision, 
that  the  testator's  death,  in  the  events  which  have  hap- 
pened, was  the  time  to  which  the  word  "then"  is  to  be 
referred,  will  neither  clash  with  Archer  v.  Jegon  (a),  nor 
with  WUUams  v.  Janes  (b). 


In  Archer  v.  Jegon,  the  will,  after  giving  life  estates 
to  the  husband  and  wife,  gave  the  property  to  the  child- 
ren living  at  the  husband's  death.  There  is  no  question 
upon  that  description.  The  point  made  was,  that  the 
Court  must  alter  the  natural  meaning  of  the  words,  and 
give  the  property  to  the  children  living  at  the  death  of 
the  survivor  of  the  husband  and  wife ;  but  the  only 
reason  to  be  assigned  for  this  was,  that  the  vnll  contem- 
plated the  wife  surviving  the  busbaud,  and  the  Vice- 
chancellor  held,  that  there  was  no  inconsistency  in  the 
two  provisions,  and,  therefore,  no  ground  to  control  the 
plain  words  of  the  will ;  and  I  agree  with  him  in  that 
reasoning.  In  WiUiams  v.  Jones,  the  testator,  after 
giving  a  life  estate  to  his  wife,  in  some  Long  Annuities, 
gave  the  same  Stock  to  TTiomas  fVilUamSy  if  he  should 
be  living  at  the  death  of  the  testator's  wife,  and  if  not, 
he  gave  the  same  to  Thomas  Plai/f air  Williams,  who  was 


(a)  8  Sim.  446. 


(b)  1  Ru88.  517. 
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the  son  of  Thomas  WUliams.  Thomas  Williams  was 
liTing  at  the  death  of  the  testator's  widow,  but  both  he 
and  the  widow  died  in  the  testator's  lifetime ;  and  the 
Court  held^  that,  as  Thomas  Williams  was  living  at  the 
death  of  the  testator's  wife,  and  the  legacy  to  Thomas 
Pkyfair  WilUams  was  only  in  the  event  of  Thomas 
WUUams  not  being  living  at  that  time,  ThomcLS  Playfair 
Williams  could  not  take.  This  imputed  to  the  testator 
a  very  irrational  purpose, — as  irrational  as  that  which  is 
imputed  to  the  testator  in  the  present  case;  but  the 
Court  thought  the  words  dear  in  themselves,  and  that 
there  was  nothing  in  the  will  which  afforded  room  for 
any  other  construction.  The  cases  illustrating  the  gene- 
ral  doctrine  are  collected  in  Roper  on  Legacies  (a).  If 
in  this  case  the  word  '^Hhen"  is  to  be  referred  to  the 
death  of  the  testator's  wife,  whether  she  died  in  the  tes- 
tator's lifetime  or  survived  him,  the  case  of  Williams  v. 
Jones  might  be  an  authority  for  the  argument  on  behalf 
of  the  heir-at-law  and  next  of  kin,  contending  for  an  in- 
testacy ;  but,  until  that  construction  is  arrived  at,  the 
case  of  Williams  v.  Jones  has  no  application. 


I  do  not  say,  that,  if  in  this  case  the  wife  had  sur- 
vived the  testator,  the  word  "  then"  would  not  have  re- 
ferred to  the  time  of  her  marriage  or  death ;  but,  accord- 
ing to  the  language  of  the  will,  the  gift  is  to  take  effect 
on  either  of  two  events,  both  of  which  necessarily  sup- 
pose the  testator  to  be  dead.  The  first  event — the  mar- 
riage— clearly  does  so,  without  drawing  in  aid  the  re- 
dundant but  emphatic  words  of  the  testator, — **  In  case 
my  said  wife  shall  marry  again  .after  my  decease.^  The 
second  event  as  plainly  supposes  the  testator  dead.  It 
is  not  a  gift  on  the  death  of  the  wife  simpliciter,  whether 
she  died  in  the  lifetime  of  the  testator  or  not,  as  in 


(a)  See  Vol.  1,  p.  414,  ed.  3. 
H  h2 
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fVilUams  y.  Janes;  but  it  is  a  gift  on  the  death  of 
the  wife^  without  having  fully  exercised  the  powers  of 
disposition  given  to  her  by  the  testator's  will  over  his 
own  property.  It  is  not  (as  it  was  ingeniously  put  by 
Mr.  Walker)  that  I  attribute  that  meaning  to  the  tes- 
tator's words  only  upon  the  principle  that  a  testator 
always  supposes  his  legatees  will  survive  him ;  but  my 
proposition  is^  that  the  events  themselves  upon  which 
alone  the  testator  gives  the  legacies  necessarily  suppose 
that  he  and  his  wife  are  both  dead.  They  are  events 
which  could  not  happen  in  his  lifetime.  I  agree,  that,  if 
legacies  are  given  in  remainder^  after  an  estate  for  life, 
in  terms  which  leave  it  perfectly  open  whether  the  de- 
termination of  the  life  estate  is  to  take  place  in  the 
testator's  lifetime  or  after  his  death,  the  course  of  aigu- 
ment  which  I  am  now  taking  may  be  excluded;  but 
that,  in  my  judgement,  is  not  the  case  here.  In  this 
case  the  testator's  very  words  suppose  that  both  he  and 
his  wife  are  dead,  and  the  question  is,  how  I  am  to  apply 
those  words  to  the  events  which  have  actually  happened. 
My  opinion  is,  that  I  must  apply  them  to  the  state  of 
the  families  as  they  existed  at  the  death  of  the  testator, 
and  that  the  word  "  then "  must  be  referred  to  the 
earliest  moment  at  which  the  trust  becomes  vested  in  the 
trustees,  and  capable  of  execution. 


An  objection  to  this  construction  at  first  occurred  to 
me  to  be,  that  it  might  have  the  appearance  of  making 
it  a  condition  upon  which  any  of  the  legatees  were  to 
take,  that  the  wife  should  survive  the  husband.  I  called 
the  attention  of  counsel  to  this  during  the  argument, 
but  they  declined,  and  I  think  properly,  to  argue  for 
such  a  construction.  I  am  clear  it  is  not  tenable.  The 
intention  of  the  testator  throughout  the  will  is,  that  these 
legacies  shall  take  effect  independently  of  the  fact  whe- 
ther his  wife  does  or  does  not  survive  him,  although  they 
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are  given  in  terms  which  suppose  that  both  himself  and 
his  wife  are  dead. 

By  the  construction  which  I  adopt,  the  dear  and  ex- 
pressed intention  of  the  testator  is  preserved  in  favour  of 
the  objects  indicated  by  his  will ;  and  no  violence  is  done 
to  any  of  the  words  in  it.  I  tlunk,  therefore,  that  the 
grandchildren  of  Mary  Miles^  who  are  the  children  of 
the  daughter  of  Mary  Miles  that  survived  the  testator's 
wife,  but  died  in  the  lifetime  of  the  testator,  are  entitled 
to  the  share  which  under  this  bequest  their  parent  would 
have  taken  if  living. 

I  have,  after  argument,  thought  It  right  to  state  my 
opinion  on  the  construction  of  this  will ;  but  there  is 
a  difficulty  to  which  I  would  call  the  attention  of  the 
parties.  If  this  case  should  be  made  the  subject  of  appeal 
to  the  Lord  Chancellor, — and  I  am  far  from  saying  it  is 
not  a  case  in  which  the  parties  would  be  justified  in  that 
step, — the  Lord  Chancellor  might  say,  as  Lord  Cottenham 
did  in  Mitford  v.  Reynolds  (a),  that  I  ought  not  to  have 
decided  the  question  until  the  accounts  had  been  taken. 
In  that  case  the  trustees  prayed  an  account,  and  admitted 
a  large  surplus  in  their  hands  after  paying  all  charges, 
and  the  Vice-Chancellor,  being  pressed,  as  I  was  in  the 
present  case,  for  the  convenience  of  the  parties,  gave  his 
judgment  before  the  accounts  were  taken.  The  parties, 
being  dissatisfied  with  the  construction  put  upon  the 
will,  appealed;  and  Lord  Cottenham  refused  to  hear  the 
appeaL  The  case  was  sent  to  the  Master,  and  it  was 
not  heard  upon  the  construction  of  the  will  until  aft;er 
the  accounts  were  taken.  It  is  not  the  course  of  the 
Court  to  determine  such  questions  before  the  persons 
interested  and  the  subject  in  question  are  ascertained. 


1844. 


Judgment, 


(a)  1  Phill.  188. 
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although  certainly  it  is  competent  for  the  Court  to  do  it. 
In  Caldecott  y.  Caldecott  {a).  Lord  Cottenham  himself 
did  it*  I  shall  for  the  future,  unless  upon  very  special 
grounds,  follow  the  general  rule  pursued  by  Lord  Cot- 
tenham in  this  respect,  as  being  the  proper  course  of 
the  Court,  and  not  decide  on  the  construction  of  a  will 
before  the  accounts  are  taken* 


Minuiet.  The  heir-atrlaw  of  the  testator  admitting  the  due  execution  of  the 

said  testator's  will,  declare  that  the  same  ought  to  he  estahlished,  and 
the  trusts  thereof  carried  into  execution,  and  order  and  decree  the 
same  accordingly.  At  the  request  of  the  counsel  for  all  parties,  declare, 
that,  in  the  events  which  have  happened,  the  time  of  the  said  testa- 
tor's death  is  the  proper  period  for  ascertaining  the  persons  to  take 
his  residuary  property  under  the  residuary  gift  in  favour  of  the  seve- 
ral classes  of  persons  in  his  will  mentioned;  and  that,  accordingly,  the 
moiety  thereof  given  hy  him  in  favour  of  the  daughters  of  his  sister 
Mary  MUet,  and  the  issue  of  her  deceased  daughters,  is  divisible 
into  seven  equal  parts,  and  that  one  of  such  seven  parts  belongs  to 
the  Defendant ;  [declaration  as  to  the  several  interests  of  the  four 
surviving  daughters ;]  and  another  of  such  seven  parts  belongs  to 
the  Defendants  Edward  Hall,  and  Sarah  his  wife,  the  only  child  of 
Sarah  Smith,  who  was  another  of  the  daughters  of  the  said  Afary 
Miles,  but  died  in  the  lifetime  of  the  said  testator;  and  that  another 
of  such  seven  parts  belongs  in  equal  shares  to  the  Defendants  George 
Smyth,  Joseph  Smyth,  and  Elizabeth  Udn^,  the  three  children  of 
Ann  Smyth,  another  of  the  daughters  of  the  said  Mary  Miles,  but 
who  died  in  the  lifetime  of  the  said  testator;  and  that  the  other  of  the 
said  seven  parts  is  divisible  into  four  equal  parts,  and  that  two  of 
such  four  parts  belong  in  equal  shares  to  the  Defendants  William 
Bennett  and  Henry  Bennett,  two  of  the  four  children  o(  Deborah  Ben-- 
neti,  another  of  the  daughters  of  the  said  Mary  Miles,  but  who  died 
in  the  lifetime  of  the  said  testator;  and  another  of  such  four  parts  to 
Ann  Bennett^  another  of  the  children  of  the  said  Deborah  Bennett; 
and  as  to  the  other  of  such  four  parts,  declare,  that  so  much  thereof 
as  was  real  estate  at  the  time  of  the  death  of  Joseph  Bennett,  the 
other  of  the  said  four  children  of  the  said  Deborah  Bennett,  belongs 
to  the  Defendant  Alfred  Bennett,  the  heir-at-law  of  the  said  Joseph 
Bennett,  and  that  so  much  thereof  as  was  personal  estate  at  the  time 


(a)  Cr.  &  Ph.  18fl.     See  Hawkins  v.  Hawkins,  1  Hare,  543. 
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of  the  death  of  the  said  Joseph  BenneU  belongs  to  his  legal  per- 
sonal representative,  the  Defendant  Emma  Bennett^  as  part  of  his 
personal  estate.  And  declare  also,  that  the  one-fourth  part  or  share  of 
the  said  testator's  residuary  property  given  by  him  in  favour  of  the 
children  of  ZscAarioA  Barnes,  and  the  issue  of  his  deceased  children, 
is  divisible  into  four  equal  parts,  and  that  two  of  such  last-mentioned 
four  parts  belong  in  equal  shares  to  the  Defendants  Esther  Hough- 
ten  and  Margaret  Wedgetoood^  two  of  the  children  of  the  said  - 
Zachariah  Barnes;  and  that  another  of  the  last-mentioned  four  parts 
18  divisible  into  eight  equal  parts,  and  that  four  of  such  equal  parts 
belong  in  equal  shares  to  the  Defendants,  [declaration  as  to  the 
several  interests  of  the  eight  children  of  Mary  Faughan,  who  sur- 
vived the  testator;]  and  as  to  the  other  of  the  said  last-mentioned 
four  parts,  declare,  [declaration  as  to  so  much  as  was  real  estate  at 
the  death  of  Elleny  one  of  the  children  of  Zachariah  Barnes,  in  favour 
of  her  real  representative,  and  as  to  so  much  as  was  personal  in  favour 
of  her  legal  personal  representatives.]  And  declare  also,  that  the  one- 
eighth  part  or  share  of  the  said  testator's  residuary  property  given 
by  him  in  favour  of  the  children  of  Robert  Hunter y  in  &C.9  and  the 
issue  of  his  deceased  children,  is  divisible  into  four  equal  parts,  and 
that  such  last-mentioned  four  parts  belong  in  equal  shares  to  the 
Plaintifib,  [names  of  the  children  of  Robert  Hunter.^  And  declare 
also,  that  the  remaining  eighth  part  or  share  of  the  said  testator's 
residuary  property  given  by  him  in  favour  of  the  children  of  William 
Hunter,  in  &c.,  and  the  issue  of  his  deceased  children,  is  divisible 
into  four  equal  parts,  and  that  such  four  parts  belong  in  equal  shares 
to  &c.,  [names  &c.]  Accounts  of  personal  estate,  debts,  &c.,  real 
estate.    Usual  directions. 


1844. 


Minuies. 
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Ist  May, 

A  plea  of  no 
partnership  to 
a  bill  for  a 
partnership  ac- 
count is  defect- 
ive in  sub- 
stance, if  not 
supported  by 
an  answer  to 
allegations  in 


HARRIS  V.  HARRIS. 

L  HE  bill  stated,  in  June,  1834,  Walter  Harris,  the  late 
husband  of  the  Plaintiff,  entered  into  partnership  with 
the  Defendant  Thomas  Harris,  his  father,  in  the  busi- 
ness of  a  postmaster^  &a ;  and  the  bill  also  stated  the 
alleged  terms  and  conditions,  and  it  stated  several  cir- 
cumstances as  evidence  of  the  existence  of  such  co-part- 
thebiu,  which,   nership :  the  bill  then  stated  the  death  of  Waller  Harris 

if  true,  would      ,  '  , 

establish  the  in  1843,  leaving  the  Plaintiff  his  widow  and  executrix. 
The  bill  charged,  among  other  things,  that  the  Defend- 
ant had  in  his  possession  or  power  divers  documents^  by 
which  the  truth  of  the  said  matters  would  appear;  and 
after  the  usual  interrogatories  to  such  charges,  the  bill 
prayed  that  the  partnership  accounts  might  be  taken, 

pretencTby  the  and  the  share  of  Walter  Harris  ascertained  and  paid  to 
^   °  the  Plaintiff;  and  that  the  Defendant,  in  the  meantime, 

might  be  restrained  from  getting  in  the  partnership 
assets. 

The  Defendant,  in  bar  to  so  much  of  the  bill  as  al- 
leged that  the  late  husband  of  the  Plaintiff  and  the  De- 
fendant entered  into  partnership  at  the  said  time,  and  as 
called  upon  the  Defendant  to  set  forth  the  accounts 


partnership. 

To  a  bill  for 
a  partnership 
account  by  the 
representatives 
of  an  alleged 
partner  against 
the  surrivor, 
suggesting  a 


efendant  that 
no  partnership 
existed,  and 
charging  that 
the  Defendant 
was  in  posses- 
sion of  docu- 
ments by  which 
the  fact  of  the 
partnership  al- 
leged by  the 
bill  would  ap. 
pear,  the  De- 
fendant pleaded 

no  partnership,  thereof^  and  as  prayed  that  the  said  accounts  might  be 

Us  pl«i  by  an  taken,  and  the  share  of  Walter  Harris  ascertained  and 

Se^  facte,^  P^^^'  *^^  ^^^  ^^^  injunction,  pleaded,  that  the  said  Walter 

but  did  not  Harris  and  the  Defendant  never  entered  into  oo-part- 

answer  as  to  o  .  i       ^       • 

whether  he  was  nership  together  as  postmasters,  &c.,  or  in  any  other  busi- 

S>cum!MiS°°  ^  ^^^  whatever ;  and  he  prayed  the  judgment  of  the  Court 

shewing  the  whether  he  ought  to  be  compelled  to  make  any  further 

bill:— HcW,  answer  to  so  much  of  the  bill;   and  not  waiving  hia 

that  the  Defend-      ii.    ••.•.!  /»  ^     ,i  -i         /• 

ant,  for  the        plea,  but  lusistmg  thereou  for  answer  to  the  residue  of 

purpose  of  the 

argument  of  the  plea,  must  be  intended  to  admit  that  he  had  in  his  possession  endeoee 

which  would  prove  the  partnership ;  and  that  the  plea  must  therefore  be  oTermled. 


CASES  IN  CHANCERY. 


451 


the  bill5  and  in  support  of  his  plea,  said,  &c  The  an- 
swer to  the  allegations  and  charges  of  the  bill  then  fol- 
lowed; and,  among  other  things,  the  Defendant  ad- 
mitted that  he  had  in  his  possession  divers  docmnents 
relating  to  the  said  business  (a),  but,  ^'save  as  afore- 
said," he  denied  that  he  had  any  documents  whereby 
the  truth  of  the  said  matters  would  appear;  and  he 
insisted,  that,  inasmuch  as  the  said  documents  which 
were  in  his  possession  related  exdusively  to  his  own 
tide,  and  did  not  in  any  way  tend  to  make  out  or 
support  the  said  alleged  claim  of  the  Plaintiff  in  respect 
of  the  matters  in  the  bill  mentioned,  he  (the  Defend- 
ant) was  not  bound,  and  ought  not  to  be  required,  to 
produce  the  same. 


1844. 


Siaiemeni. 


The  plea  was  set  down,  and  came  on  for  argument. 


Mr.  Tempk  and  Mr.  Miller^  for  the  plea. 

Mr.  Kenyon  Parker  and  Mr.  fVtnstanley,  for  the  bilL 

The  cases  referred  to  were  Denys  v.  Locock{b\  Cork 
V.  Wilcock{c\  McGregor  v.  East  India  Company  (rf), 
Hardman  v.  EUames  (e),  and  Dell  v.  Hale  (/). 


Vice-Chancellor  : — 

The  bill  alleges  that  a  partnership  in  trade  existed 
between  Thomas  and  Walter,  that  Walter  has  since  died, 
and  the  Plaintiff  is  his  personal  representative ;  and  that 
the  Defendant  Thomas  has  carried  on  the  trade  since 


(a)  No  schedule  or  other  de- 
scription of  the  documents  was 
given. 

(6)  3  Myl.  &  Cr.  205. 


(c)  5  Madd.  328. 

(d)  2  Sim.  452. 

(e)  2  Myl.  &  K.  732. 
(/)2Y.&  Coll.  C.C.I. 


Judgment. 


452 


CASES  IN  CHANCERY. 


1844. 


Judgment, 


the  death  of  fFalier.  The  bill  Buggests  a  pretence  by 
the  Defendant  that  there  was  no  partnership ;  it  con- 
tains ayerments  and  charges  of  facts  as  eyidence  of  the 
partnership^  and  from  which  the  truth  of  the  matters  in 
the  bill,  it  is  alleged,  would  appear;  and  it  prays  a  dis- 
covery and  account.  The  Defendant  met  the  bill  by  a 
plea  of  no  partnership :  that  plea,  however,  covered  many 
facts  alleged  by  the  bill,  which,  if  true,  would  have  been 
evidence  of  the  partnership;  and  it  was  therefore  over- 
ruled, but  leave  was  given  to  amend  the  plea. 


The  Defendant  has  now  put  in  a  plea  and  answer: 
the  plea  is  confined  to  certain  parts  of  the  bill ;  and  the 
plea  does  not  appear  to  cover  any  parts  of  the  bill  as  to 
which  a  discovery  can  be  material  to  the  Plaintiff,  and 
is  therefore  so  far  properly  framed ;  for  the  Plaintiff,  by 
excepting  to  the  answer,  may  get  all  the  discovery  to 
which  he  is  entitled.  But  the  question  is,  whether  that 
is  enough, — whether  it  is  sufficient  that  the  Plaintiff  has 
the  means  of  obtaining  the  discovery  upon  exceptions, 
and  whether  he  is  not  entitled  to  have  upon  the  file,  at 
the  time  of  the  argument  of  the  plea,  an  answer  to  every 
material  averment  in  the  bill  which  the  plea  does  not 
cover.  This,  according  to  decided  cases,  appears  to  de- 
pend upon  the  point,  whether  the  plea  is  one  which  (in 
technical  language)  is  said  to  require  an  answer  to  sup- 
port it.  The  cases  in  which  this  is  necessary  are  those 
which  Lord  Redesdak  calls  anomalous  pleas,  and  which 
Mr.  Beames  calls  incongruous  pleas  (a).  The  example 
put  by  Lord  Redesdah  is  that  of  a  bill  brought  to  im- 
peach a  decree  on  the  ground  of  fraud  used  in  obtaining 
it,  where  the  decree  may  be  pleaded  in  bar  of  the  suit 
with  averments  negativing  the  charges  of  fraud,  sup- 
ported by  an  answer  fully  denying  them  {b).    There  are 


(a)  See  Points  on  the  Law  of  Discovery,  p.  171  et  seq.,  ed.  2. 
(6)  Tr.  PL  239,  ed.  4;  Beanies,  £1.  PI.  6. 
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other  fiuDiliar  examples ;  afl  in  the  caae  of  a  defendant  who 
pleads  a  deed  or  conveyance  which  the  plaindff  allegee 
to  have  been  obtained  with  notice  of  his  equity,  charging 
facts  which  would  be  eyidence  of  such  notice;  or  a 
defendant  pleading  the  Statute  of  Limitations,  where 
the  plaintiff  alleges  the  existence  of  facts  which  would 
go  to  prove  a  subsequent  acknowledgment  of  the  debt 
sufficient  to  take  the  case  out  of  the  statute :  Foley  v. 
IRU{ay  The  defendant  must  support  his  plea,  in  the 
one  case,  by  an  answer  as  to  the  facts  alleged  as  evi- 
dence of  the  acknowledgment ;  and,  in  the  other  case, 
by  an  answer  to  the  allegations  tending  to  shew  the 
alleged  notice.  If  the  plea  be  not  supported  by  such 
an  answer  at  the  time  of  the  argument,  the  defend- 
ant has  not  excluded  the  intendments  which  will  be 
made  against  himself  under  the  rule,  that,  '^  upon  argu- 
ment of  a  plea,  every  fact  stated  in  the  bill,  and  not 
denied  by  answer  in  support  of  the  plea,  must  be  taken 
to  be  true"  (£).  The  plea  now  before  me  is  a  negative 
plea,  but  so,  in  fact,  are  all  those  examples  of  anomalous 
pleas  to  which  I  have  referred ;  and  it  appears  to  me 
that  the  same  reasoning  must  be  applied  to  the  plea  in 
the  present  case  as  in  the  cases  I  have  mentioned*  Sir 
John  Leachy  indeed,  expressly  refers  to  pleas  of  the  one 
sort  as  furnishing  the  rule  for  the  other.  The  reason 
for  requiring  the  answer  as  to  the  facts  alleged  in  proof 
of  the  fraud,  or  notice,  or  acknowledgment,  in  the  cases 
suggested,  is,  that  a  mere  general  averment  is,  in  such 
cases  equivocal;  it  might  be  only  a  legal  conclusion 
which  the  defendant  conceives  may  be  drawn  fix)m  the 
actual  facts,  or  which  he  undertakes  to  draw  from  those 
facts.  Now,  the  Court  does  not  trust  a  party  to  draw  for 
himself  a  conclusion  of  law,  but  the  Court  requires  to 
know  the  facts  upon  which  it  is  founded,  that  it  may 


1844. 


Judgmeni, 


(fl)  3  Myl.  &  Or.  475. 
{b)  Tr,  PI.  256,  271,  298,  cd.  4 ;  2  Sch.  &  Lef.  727. 
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consider  whether  the  premises  justify  the  conclusion; 
not  to  try  whether  the  plea  is  true^  (which  is  the  busi- 
ness of  the  hearing,  not  of  the  argument),  but  to  try 
whether  it  substantially  meets  the  case  made  by  the 
plaintiff.     The  only  doubt  which  occurred  to  me  was, 
whether  the  simple  question  of  partnership  or  no  part- 
nership afforded  room  for  that  equivocal  or  possibly 
evasive  denial   against  which  the  rule  is  intended  to 
guard.     Partnership  is,  however,  a  mixed  question  of 
law  and  fact.    There  may  be  circumstances  which  would 
have  the  legal  effect  of  creating  a  partnership,  whilst  one 
of  the  partners  may  desire  to  repudiate,  and  may  think 
there  are  grounds  for  repudiating,  that  legal  consequence. 
This  point,  however,  scarcely  arises  in  the  present  case. 
The  bill  charges  that  the  Defendant  has  in  his  pos* 
session  books,  accounts,  and  papers,  by  which  the  truth 
of  the  matters  alleged — ^that  is,  the  formation  and  con- 
tinued existence  of  the  partnership  until  the  death  of 
Walter — will  appear.    The  answer  states,  in  effect,  that 
the  Defendant  has  books,  accounts,  and  papers  of  his 
own,  which  he  submits  he  is  not  bound  to  produce;  and, 
excepting  these,  he  has  not  any  documents  by  which 
the  truth  of  the  alleged  matters  would  appear : — that  it 
would  appear  upon  the  documents  he  has  in  his  pos- 
session, he  does  not  deny,  and  he  therefore,  for  the  pur- 
pose of  the  argument,  admits  it.     The  plea,  therefore, 
while  it  avers  that  there  was  no  partnership,  admits  that 
the  truth  of  the  contrary  would  appear  by  evidence  in 
the  possession  of  the  Defendant ;  and  this  renders  the 
plea,  though  it  may  be  good  in  form,  substantially  bad. 
The  Defendant,  in  effect,  undertakes  to  draw  a  conclu- 
sion of  law ;  but  the  intendment  being  against  the  pleader 
with  respect  to  the  facts  not  denied,  the  result  is,  that 
the  Defendant  must,  for  the  purpose  of  the  argument, 
be  considered  as  having  drawn  a  conclusion,  with  regard 
to  the  effect  of  the  evidence  in  his  possession,  which 
is  adverse  to  the  averment  by  his  plea. 
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Suchy  as  I  understand  the  subject,  is  the  result  of  the 
authorities.  I  do  not  overrule  the  plea  in  this  case  on  the 
ground  that  the  answer  would  prove  it  to  be  untrue;  for 
this  is  not  the  time,  nor  are  there  materials  before  the 
Court,  upon  which  to  enter  into  the  question  of  the  truth 
of  the  plea :  that  is  the  question  at  the  hearing.  Nor  do 
I  overrule  the  plea  because  the  answer  is  not  technically 
sufficient :  that  would  be  properly  determined  upon  ex- 
ceptions. The  ground  on  which  I  proceed  is,  that  the 
rules  of  pleading  (whether  well  or  ill  applied  to  such  a 
case  as  this,  is  not  the  question  (a))  require  that  the  De- 
fendant should  have  supported  his  plea  by  an  answer  to 
this  material  allegation;  and  that  his  plea,  therefore,  fails 
in  substance  to  meet  the  case  made  by  the  Plaintiff. 


1844. 


Judgment, 


{a)  Poiutfl  on  the  Law  of  Discovery,  p.  175,  pU  250,  ed.  2. 


Th 


SAY  V.  CREED.  AthS^lthMay. 

E  testatrix  devised  and  bequeathed  her  real  and  Although  the 
personal  estate  to  trustees  for  her  mother  for  life,  re-  by  throrecu- 
mainder  to  her  sister  for  life,  with  remainder  to  her  ^edebti  fa-' 

next  of  kin  on  the  part  of  her  mother  only,  and  not  to  °«"1  "*d  tes- 

tamentary  ez- 

any  of  her  next  of  kin  on  the  part  of  her  father.    After  penses,  and 

the  death  of  the  mother  and  sister,  the  Plaintiff,  the  tSJa^^had* 

sole  surviving  executor  and  trustee,  beinff  in  that  cha-  Jf™  P?j*»  ■"^ 

®  ,  .  "®  reaidnc  ape- 

racter  possessed  of  the  trust  funds  arising  from  the  per-  cifically  appro- 

sonal  estate  and  the  sale  of  the  real  estate,  filed  his  bill  swer  the  tnuts 

against  the  parties  claiming  to  be  next  of  kin  for  the  mcrely^oght^ 

execution  of  the  trusts  of  the  will,  and  the  declaration  *j»«  direction  of 

the  Court  as  to 
the  daaa  of  per- 
sons entitled  to  take  nnder  such  trusts,  the  Court  would  not  decide  the  question  of  con- 
struction  until  the  accounts  of  the  estate  had  been  taken,  unless  it  should  appear  that  all  the 
class  entitled  to  take  were  parties  to  the  suit,  and  competent  to  bind  themselves, — and  those 
parties  should  waive  the  accounts  of  the  estate,  and  accept  the  same  at  a  g:iven  amount,-— 
and  the  personal  representatiyes  should  admit  assets  for  all  purposes, — upon  which  consent 
and  admissions  a  decree  might  be  made,  finally  disposing  of  the  estate,  but  saving  the  rights 
of  creditors. 
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of  the  rights  and  interests  of  the  parties ;  alleging  that 
the  executors  had  paid  all  the  debts,  and  funeral  and 
testamentary  expenses^  and  legacies  of  the  testatrix  out 
of  the  personal  estate^  and  specifically  appropriated  and 
set  apart  the  residue  to  answer  and  satisfy  the  trusts  of 
the  will.  The  claimants  were,  first,  the  personal  repre- 
sentative of  the  sister,  who,  if  admissible,  was  the  sole 
next  of  kin  ex  parte  matem&  at  the  death  of  the  testa- 
trix ;  secondly,  the  personal  representatives  of  the  ma^ 
temal  uncle  of  the  testatrix,  who  was  her  sole  next  of 
kin  at  her  death,  if  the  sister  was  excluded ;  thirdly,  the 
next  of  kin  ex  parte  matem&  at  the  decease  of  tiie 
sister;  and,  lastly,  the  personal  representative  of  the 
sister,  if  not  entitied  as  next  of  kin  under  the  bequest, 
claimed  the  residue  as  undisposed  of.     At  the  hearing. 


Argument.  Mr.  Rolt,  for  the  Plaintiff,  submitted,  that,  in  cases 
where  nothing  more  was  required  than  the  simple  deci- 
sion of  the  Court  upon  a  question  of  construction,  the 
delay  and  expense  of  a  reference  to  the  Master  to  take 
the  accounts  as  preliminary  to  such  decision  were  un- 
necessary ;  that,  in  tiie  present  case,  that  preparatory 
reference  was  especially  unnecessary,  as  the  executor 
admitted  that  he  had  in  his  hands  a  residue  appropriated 
to  the  trusts  of  the  will,  after  all  the  debts  and  legacies 
had  been  paid,  and  he  required  only  the  direction  of  the 
Court,  with  respect  to  a  particular  question,  as  his 
guide  in  the  distribution  of  the  fund:  Blathwayt  v. 
Taylor  (a);  Caldecott  y.  Caldecott (b). 


Vice-Chancellor  : — 

Judgment.  An  inquiry  to  ascertain  the  persons  who  form  the 

class,  and  in  the  circumstances  of  this  case,  a  direction 


(a)  1]  Sim.  455. 


(6)  Or.  &  Ph.  1S3. 
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to  the  Master  to  take  the  usual  accounts,  in  case  he         1844. 
should  find  that  the  persons  constituting  the  class  are 
parties  to  the  record,  would  be  of  course.     But  1  have 
been  asked  now  to  declare  whether  this  is  a  case  in 
which  I  shall  require  the  accounts  to  be  taken  before  I  ^ 

decide  upon  the  construction  of  the  wilL  The  point  is 
one  of  general  practice,  and  it  has  been  questioned  much 
oftener  before  me  than  I  should  have  expected.  It  is  also 
a  question  of  much  importance,  and,  as  to  some  extent 
it  is  necessarily  a  question  of  circumstances,  I  have  hesi- 
tated as  to  the  propriety  of  saying  anything  upon  the 
subject  until  the  question  should  come  regularly  before 
me.  There  are,  however,  a  few  observations  which  I 
believe  I  may  usefully  make  in  this  case,  guarding  my- 
self with  the  observation,  that  I  make  them  with  re- 
ference to  this  case  only. 

If  the  accounts  are  to  be  taken  at  all  in  this  suit,  they 
ought,  according  to  regular  practice,  to  be  taken  before 
the  Court  decides  upon  the  construction  of  the  wilL 
Mitford  V.  Reynolds  (a)  is  only  one  amongst  many  deci- 
uons  by  Lord  Cottenham  to  that  effect ;  and  Caldecott  v. 
Caldecott(b)  is  no  authority  against  it.  That  was  a 
very  special  case :  Hawkins  v.  Hawkins  (c).  The  only 
question  then  is,  whether  this  is  a  case  in  which  the 
Court  can  dispense  with  the  accounts  altogether. 

The  bill  states  that  the  debts,  funeral  and  testamen- 
tary expenses,  and  legacies  of  the  testatrix  were  paid  out 
of  her  personal  estate ;  that  a  considerable  residue  re- 
mained, and  that  the  executors  specifically  appropriated 
and  set  apart  the  same  to  answer  and  satisfy  the  trusts 
of  the  will.  It  then  states  the  payment  to  the  tenant 
for  life  of  the  income  from  the  death  of  the  testatrix,  in 

(a)  Phill.  188.       (6)  Cr.  &  Pb.  183.      (c)  1  Hare,  543,  n. 


Judgment. 
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1844.        November^  1828,  until  the  death  of  the  tenant  for  life, 
in  1843;  and  that,  upon  her  death,  the  necessity  for  ob- 
taining the  opinion  of  the  Court  arose.     Now  the  bill, 
though  it  states  the  existence  of  a  residue,  and  the  in- 
vestment of  such  residue,  does  not  state  its  amount,  or 
how  invested,  or  give  any  information  upon  which  the 
Court,  after  declaring  the  rights  of  the  parties,  could 
proceed  to  direct  the  payment  or  distribution  of  the 
fund  according  to  the  declaration  of  right.     Supposing 
this  omission  supplied,  so  that  the  pleadings  enabled  the 
Court  to  require  the  Plaintiffs  to  pay  the  admitted  resi- 
due, there  is  nothing  to  bind  the  Defendants  to  accept 
it  without  account;  and  if,  in  such  circumstances,  I 
should  make  a  decree  simply  declaring  the  construction 
of  the  will,  and  not  directing  the  accounts,  there  is 
nothing  to  prevent  the  residuary  legatees  from  institut- 
ing another  suit  to  have  the  accounts  taken.     If,  to 
obviate  this  objection,  the  amount  of  the  fund  should  be 
agreed  upon  between  tiie  parties,  and  the  Defendants 
should  waive  the  taking  of  the  accounts  under  tiie  de- 
cree, there  is  nothing  in  the  bill  to  authorize  me  to 
insert  in  the  decree  an  admission  of  assets  by  the  Plain- 
tiffs as  the  ground  of  the  decree ;  and  a  decree  for  pay- 
ment without  such  admission,  whether  tiie  money  is  in 
Court  or  not,  would  discharge  the  executors  from  their 
liability  to  creditors,  without  any  inquiry  into  the  claim 
of  any  creditors  there  might  be. 

I  will  add,  tiiat,  as  at  present  advised,  my  opinion  is, 
that,  in  this  suit,  and  for  the  purposes  of  this  suit,  my 
decision  as  to  the  necessity  of  taking  the  accounts  must 
be  the  same  whether  the  trustees  or  the  cestui  que 
trusts  were  plaintiffs,  the  suit  being  in  other  respects  the 
same.  If  the  practice  of  the  Court  makes  it  proper 
that  the  accounts  should  be  taken,  the  trustee  filing  the 
bill  submits  to  account. 


Jtidgmemi, 
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With  respect  to  the  alleged  appropriatioD^  I  do  not  1844. 
deny,  that,  if  the  fund  has  been  bo  appropriated  as  to  be 
taken  out  of  the  testator's  estate,  and  made  the  property 
of  the  cestui  que  trusts,  it  might  be  open  to  the  argu- 
ment contended  for.  The  test  is,  whether,  if  a  debt 
came  to  the  knowledge  of  the  executors,  or  any  other 
demand  in  respect  of  the  estate  arose,  ihey  could  pay  it 
out  of  the  fund  without  filing  a  bill.  It  is  impossible 
to  consider  the  unsupported  allegation  in  the  bill  as 
establishing  such  an  appropriation.  So  far,  therefore, 
as  the  decree  is  to  depend  upon  the  pleadings  as  they 
now  stand,  I  cannot  advise  the  parties  to  expect  that  I 
shall  dispense  with  the  accounts.  I  could  not  do  so  in 
this  particidar  case  without  in  effect  deciding  that  this 
Court,  as  a  matter  of  course,  entertains  suits  merely  to 
declare  rights  or  administer  trusts  piecemeal,  or  that 
this  Court  will  distribute  a  residue  (thereby  discharging 
executors)  without  having  regard  to  the  interests  of 
creditors.  No  one  acquainted  with  the  practice  of  the 
Court,  or  who  has  observed  the  consideration  which  those 
very  questions  have  received  elsewhere,  will  contend,  as 
a  general  proposition,  that  such  a  decision  would  be  con- 
sistent with  that  practice  in  ordinary  cases. 

On  the  other  hand,  I  have  never  doubted  that  a  per- 
sonal decree  might  be  made  against  an  executor  upon 
an  admission  of  assets,  guarding  that  decree  (where 
necessary)  with  proper  reservations:  Gordon  v.  Scott  (a). 


(a)  GORDON  v.  SCOTT.  1844 

12M  Jan. 
Th  E  bill  was  filed  by  tbree  per-      of  tbe  estate  migbt  be  taken,  and  Decree  In  le- 
sont  entitled  in  remainder,  after      tbe  debts  ascertained,  and  tbat  gatees'  tut,  on 
tbe  decease  of  tbe  tenants  for  life,      out  of  tbe  surplus  tbe  amounts  of  gg^ets  witboat 
to  several  legacies,  and,  among      tbe   several   legacies   migbt  be  taking  the  ac- 
othera,  a  legacy  of  16,000/. ;  and      transferred  and  secured  in  court,  counts, 
it  prayed,  that  tbe  usual  accounts      Tbe  defendants,  (one  of  whom 
VOL.  ni.  II  H.  w. 
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1844. 


JudgwiitU, 


That,  therefore,  which  is  now  wanting  in  the  pleadings 
may  poeeibly  be  supplied  by  the  undertaking  and  con- 
sent of  the  parties.  But  this  is  not  the  time  for  requir- 
ing or  giTing  such  consent  or  undertakbg.  The  pro- 
posed inquiries  as  to  the  next  of  kin  may  be  made ;  and 
there  may  be  a  contingent  direction  to  take  the  acoountSy 
if  the  parties  desire  such  an  order  (a) ;  and  if,  when  the 
cause  shall  come  back  upon  further  directions,  it  shall  i^ 
pear  that  the  next  of  kin  entitied  are  parties,  and  sui  juris, 
and  are  competent  to  bind  themselves,  and  those  par- 
ties waive  the  account  of  the  estate,  and  agree  to  accept 
a  given  sum  in  full  satisfaction  of  their  claims  under  the 
will  of  the  testatrix,  so  that,  after  declaring  tiidr  rights, 


was  residuary  legatee,  and  also 
entitled  to  the  life  interest  in  tlie 
legacy  of  l6,000/.)»  by  their  an- 
swer, said,  that  they  had  paid  all 
the  dehts  and  funeral  and  testa- 
mentary expenses  of  the  testa- 
trix, and  had  invested  in  stock 
the  amounts  of  the  several  lega- 
cies claimed  in  the  suit,  and  had 
appropriated  such  sums  of  stock 
to  answer  the  same ;  and  they 
admitted  that  the  residue  appro- 
priated to  the  use  of  the  residuary 
legatee  was  more  than  suflScient 
to  pay  the  costs  of  the  suit,  if 
the  Court  should  decree  the  same 
to  be  paid  out  of  such  residuary 
estate.  At  the  hearing  of  the 
cause, 

Mr.  Anderdon  and  Mr.  Hardy ^ 
for  the  plaintiffs,  insisted,  that, 
notwithstanding  the  admission  of 
assets,  they  were  entitled  to  have 
the  accounts  taken  and  the  estate 


cleared ;  for  the  legacies  were  not 
to  be  paid  to  the  parties,  but  would 
of  necessity  remain  in  court,  and, 
being  in  court,  would  be  open  at 
any  time  to  the  claims  of  credi- 
tors, which  might  have  the  effect 
of  throwing  the  debts  exclusively 
upon  the  interests  of  the  parties 
entitled  in  remainder  to  these 
sums.  (See  LashUy  v.  Hogg^  1 1 
Ves.  602). 

Mr.  Roupettf  for  the  Defend- 
ants. 

TheVfCE-CeAMCBLLoa  decreed 
the  several  legacies  to  be  carried 
over  to  distinct  accounts,  inti- 
tuled respectively  "  The  Annuity 
Accounts  of  &c.,  (naming  the 
respective  tenants  for  life),  the 
dividends  to  be  paid  to  the  re- 
spective tenants  for  life  until  fur- 
ther order,  with  liberty  to  any  of 
the  parties  to  apply. 


(a)  See  Fisk  v.  Norton,  2  Hare,  382. 
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I  may  be  able  to  direct  payment  or  distribution  of  the 
residue,  thereby  finally  disposing  of  the  estate ;  and  if, 
in  addition  to  this,  the  personal  representatives  of  the 
testatrix  will  admit  assets  for  all  purposes,  the  case  will 
then  be  open  for  the  parties  to  contend,  that  I  may  pro- 
perly, saving  the  rights  of  creditors,  make  a  final  decree, 
inserting  therein  the  waiver  of  the  accounts  and  the  ad- 
mission of  assets,  to  exphun  the  ground  upon  which  it 
is  made.  If  any  of  these  requisitions  are  not  complied 
with,  I  do  not  encourage  the  parties  to  expect  they  will 
get  from  me  any  decree  without  the  accounts  being  first 
taken. 


1844. 


Judgment. 


[His  Honor  added,  that  he  had  reason  to  believe 
there  was  not  any  difference  of  opinion  on  the  subject 
between  the  different  branches  of  the  Court.] 


EMPRINGHAM  v.  SHORT. 


The 


23rd S^  26th 

February^ 

and 

IfUh  March. 

Plaintiff  was  the  surviving  trustee  under  the  will  Where  a  se- 
of  J,  Wibon.    The  widow  of  Wilson  was  tenant  for  tainl  possessioii 
life  of  certain  lands  devised  by  the  will,  and  married  SeiolS^j?Sg][;" 

tho  party 
MiDBt  whom  the  prooeia  iamied,  and  aach  property  ia  daimed  by  a  third  person,  the  mode 
of  trying  the  right  Lb  in  the  discretion  of  the  Court. 

A  Defendant,  being  in  contempt  for  non-payment  of  money,  executed  a  couTeyance  of  his 
real  estate  to  his  son,  and  the  son  entered  into  possession  under  the  oonteyance.  Some 
months  afterwards  a  sequestration  issued  against  the  Defendant  founded  on  the  same  con- 
tempt, and  the  sequestrator  took  possession  of  the  estate.  The  Defendant's  son  was 
examined  pro  interesse  suo,  and  the  Master  found,  that,  as  between  the  Defendant  and  all 
persons  claiming  under  him,  the  son  had  an  absolute  estate  and  interest  in  the  premises 
under  the  couTeyanoe,  and  the  possession  taken  thereunder,  subject  to  the  question  between 
the  Defendant's  son  and  the  Piaintiflfs,  or  between  the  Court  and  Plaintiffs  and  the  De- 
fendant's son,  arising  out  of  the  contempt  and  the  sequestration :  the  Court  directed  issues 
to  try  whether  the  conveyance  by  the  Defendant  to  his  son  was  fraudulent,  within  the  stat. 
13  Ells.  e.  5,  and  whether  the  consideration-monies  were  paid  before  the  sequestration 
issued. 

Whether  the  proper  form  of  objecting  to  the  report  of  the  Master,  or  an  examination 
pro  interesse  suo,  is  by  exceptions — qwtre  t 

ii2 


Afo/MMMl. 
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1844.         the  Defendant  James  ShorL    In  June,  1830,  the  bill 

EMPBiNOHAif  w**  fil^>  ^^^  "*  J^y  <>^  ***®  8*"*®  y®*"^  ^^  injunction 

„  '^^  was  obtained  to  reetrain  the  Defendant  James  Short  and 

SeomT.  ,    , 

his  son  WiBiam  Wtkon  Short  from  committing  waste 
on  the  devised  lands.  In  May,  1839,  a  motion  was 
made  to  commit  the  Defendants  for  breach  of  the  in- 
junction (a),  and  upon  that  occadon  James  Short  under- 
took to  make  reparation  for  the  damage,  and  it  was  re- 
ferred to  the  Master  to  inquire  what  reparation  the  De- 
fendant James  Short  ought  to  make,  and  he  was  ordered 
to  make  tiie  same  accordingly,  and  to  pay  tiie  costs  of 
the  application  and  inquiry. 

In  June  the  Master  prepared  his  report,  to  which  the 
Defendant  took  objections ;  those  objections  were  dis- 
allowed in  August,  and  the  report  was  signed  in  No- 
vember, 1839.  By  tiie  report  the  Master  found  that 
the  reparation  which  the  Defendant  James  Short  ought 
to  make  for  the  damage  to  the  testator's  estate  was 
150/.,  to  be  paid  by  him  into  court,  and  the  Master 
taxed  the  costs  at  48/.,  to  be  paid  by  the  Defendant  to 
the  Plaintiff.  On  the  25th  of  November,  the  Plaintiff, 
upon  motion  on  notice,  obtiuned  an  order  upon  the  De- 
fendant to  pay  the  two  sums  stated  in  tiie  Master's 
report.  On  the  4th  of  December,  1839,  the  writ  of  exe- 
cution issued ;  and  after  an  unsuccessful  motion  to  dis- 
chai^  tiie  order  for  payment,  the  Defendant  JoiTie^  SSiort 
was,  in  February,  1841,  taken  under  an  attachment  for 
disobeying  the  order,  and  on  the  29th  of  April  an  order 
of  sequestration  was  made  against  him,  which  was  issued 
on  the  22nd  of  May. 

On  the  28th  of  May  the  sequestrator  took  possession 

(a)  See  11  Sim.  78,  where  the  proceedings  on  the  motion  are 
ftated. 
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of  the  lands,  fanning  stock,  furniture,  and  effects  in        1844. 
question,  which  were  at  that  time  in  the  possession,  not  empbinoham 
of  the  ^Defendant  Jamea  Shorty  against  whom  the  pro-       shobt. 
cess  had  issued,  but  of  the  Defendant  WUHam  WUsan 
Shartf  his  son.     It  did  not  appear  that  any  resistance 
was  made  to  this  step  on  the  part  of  the  sequestrator. 


StaUmttU* 


On  the  14th  of  July,  1841,  WilUam  Wilson  Short  ap- 
pKed  for,  and  obtained  leave  to  go  in  and  be  examined 
pro  interesse  suo.  In  December,  1841,  the  common 
order  giving  the  Plaintiff  liberty  to  examine  witnesses 
was  made ;  and  on  the  18th  of  April,  1842,  an  order 
was  made  that  WUKam  Wibm  Short  should  be  at  liberty 
to  examine  witnesses  in  support  of  his  daim,  and  the 
Master  was  ordered  to  look  into  the  examination,  and 
certify  whether  fViUiam  fVUson  Short  had  any  interest  in 
the  property  in  the  hands  of  the  sequestrator. 

The  Master,  by  his  report  dated  the  1  st  of  December,  Repitrt. 
1843,  stated,  that  he  had  looked  into  the  examination  of 
WiUiam  Wibon  Shorty  and  into  the  depositions  of  the 
witnesses,  and  he  found  that  the  daim  of  WUKam  Wilson 
Short  was  to  the  whole  estate  and  interest  of  tiie  De- 
fendant James  Short,  his  father,  in  the  property  in  ques- 
tion, under  a  purchase  thereof  from  his  father,  and  con- 
veyances to  him  by  his  father,  for  a  valuable  considerar 
tion,  before  the  making  of  the  order  for,  and  issuing  the 
sequestration  in,  this  cause.  The  Master  then  proceeded 
to  find  tiie  particulars  of  the  previous  proceedings,  and 
of  the  sequestration  and  the  occasion  thereof;  and  he  set 
forth  a  description  of  the  premises  taken  possession  of 
under  the  sequestration.  As  to  the  general  daim  made 
by  WilUam  Wilson  Short  to  the  sequestered  premises, 
the  Master  found,  that,  in  the  month  of  October,  1839, 
the  Defendant  James  Short  made  and  executed  certain 
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1844.        indentures  of  lease  and  release,  bearing  date  respectiyely 

Emfmtnobam  ^®  l^th  and  15th  days  of  the  same  month,  which  weie 

Short.       sealed  and  delivered  in  due  form  of  law ;  by  which  in- 

denture  of  release,  it  was  witnessed,  that,  in  puFsnance 

'     and  performance  of  the  agreement  thereinbefore  recited, 

^^    '       and  in  consideration  of  the  sum  of  290L  to  Jcxmes  Short 

paid  by  William  WUson  Shorty  at  or  before  the  execution 
thereof,  the  said  Jetmes  Short  conyeyed  to  the  said  WUr 
Uam  Wibon  Shorty  and  his  heirs,  the  premises  therdn 
comprised,  being  the  premises  comprehended  in  this 
suit.  And  the  Master  further  found,  that  James  Short 
made  and  executed  certain  other  indentures,  dated  the 
14th  and  15th  days  of  the  same  month  of  October^  whidi 
were  also  sealed  and  delivered  in  due  form  of  law ;  by 
which  indenture  of  release  it  is  witnessed,  that,  in  conr 
sideration  of  the  sum  of  70L  to  James  Short  paid  by 
fVUUam  Wilson  Short,  together  with  the  sum  of  200JL 
due  upon  mortgage  of  the  premises  to  one  Neyers,  the 
said  James  Short  conveyed  to  the  said  WiUiam  WUson 
Shorty  and  his  heirs,  the  premises  thereinafter  described. 
And  the  Master  found,  that  the  various  sums  mentioned 
in  the  said  several  indentures  as  the  considerations  for 
the  same  amounted  altogether  to  the  sum  of  560L,  and 
that  no  part  thereof  was,  at  or  before  the  date  of  the  said 
mdentures,  actually  paid  down  in  money  by  WtOiam 
WUson  Short,  but  that  he  thereupon  gave  to  James  Short 
his  ( WiUiam  WUson  Shorf%)  promissory  note  for  560/., 
payable  on  demand.  And,  as  to  the  payment  of  the  said 
promissory  note,  he  found,  by  the  examination  of  the 
said  WUHam  Wibon  Short,  that  the  same  was  paid  in 
manner  therein  mentioned.  And  the  Master,  after 
stating  the  evidence  laid  before  him,  found  and  sub- 
mitted, that,  so  far  as  respected  WiUiam  WUson  Short, 
and  James  Short  and  all  persons  claiming  under  him,  the 
said  WiUiam  WUson  Short  had,  under  and  by  virtue  of 
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Rtport* 


the  said  purchaae  from  the  said  Defendant,  and  the  1844. 
deeds  and  conveyances  executed  thereupon,  an  absolute  Bmpbimgham 
estate  and  interest  in  the  whole  of  the  said  sequestered  SHomr. 
premises,  commencing  from  the  date  of  his  aforesaid 
deeds  and  conveyances,  and  the  possession  taken  there- 
under, subject  only  to  such  questions  as  had  arisen  be- 
tween WUIictm  WiUan  Short  and  the  Plaintifis,  or  be* 
tween  this  Court  and  the  Pkintiffs  and  WUUam  Wihon 
Short,  by  reason  of  the  sequestration,  issued  by  this 
Court  at  the  instance  of  the  Plidntiffii  against  the  said 
sequestered  premises,  by  reason  of  the  Defendant  being 
in  contempt  for  not  paying  into  Court  the  said  several 
sums ;  which  sequestration  he  found  was  not  issued  until 
the  expiration  of  more  than  nineteen  months  after  the 
execution  of  the  said  several  deeds  and  conveyances,  and 
the  possession  of  the  said  property  by  WUUam  Wilson 
Short;  and  which  question  not  being  referred  to  him, 
and  involving  in  its  consideration  the  jurisdiction  of  the 
Court  in  matters  of  contempt,  he  had  not  thought  him- 
self at  liberty  to  exercise  any  judgment  upon,  or  to  do 
more  than  state  the  circumstances  in  the  manner  he  had 
done  by  that  his  report,  the  better  to  enable  the  Court 
to  decide  thereupon. 


William  Wihon  Short  obtained  and  served  the  order 
nisi  for  confirming  the  report ;  and  the  Plaintiff  took 
exceptions  to  it,  for  that  the  Master  ought  to  have  found 
that  the  several  indentures  of  October,  1839,  were  de- 
vised and  contrived  of  malice,  fraud,  covin,  and  collu- 
sion, to  the  end,  piurpose,  and  intent  to  delay,  hinder, 
and  defraud  the  Plaintiffs  of  their  just  and  lawful  ac- 
tions, suits,  debts,  accounts,  and  damages ;  and  that  he 
ought  to  have  found  that  William  WUson  Short  did  not 
acquire  any  interest  in  the  sequestered  premises  under 
such  fraudulent  indentures,  or,  at  all  events,  no  interest 
therein  as  agunst  the  Plaintifis. 


Bateptiom. 


JV^UW%tlU» 
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Mr.  BomiUy  and  Mr.  fV.  M.  James,  for  the  Flainliff. 

Mr.  Bussell  and  Mr.  EoU,  for  WilOan  Wiban  Shorty 
objected,  that  it  Teas  irregular  to  except  to  the  report  of 
the  Master  made  upon  an  examination  pro  interesse 
suo ;  and  that  the  report,  not  being  objected  to  in  a 
proper  form,  must  be  oondusive :  Hamlyn  y.  Lee  (a), 
Cooper  V.  Thamtan  (i),  I  Dan.  Ch.  Pr.  646. 

[His  Honor  reserved  the  objection  to  be  disposed  of^ 
with  the  case  generally.] 

Mr.  RomiUy  and  Mr.  W.  M,  James,  for  the  Plaintiff, 
then  argued  that  the  conyeyance  and  assignment  of  the 
property  by  James  Short  to  his  son  were  made  with  the 
view  of  defeating  the  sequestration,  and  were,  therefore, 
void  as  against  the  Plaintiffs :  Bird  v.  Littlehaks  (c), 
Cotdston  V.  Gardiner  (d).  The  evidence,  with  respect  to 
the  alleged  payment  of  the  consideration,  was  such  as  to 
lead  to  the  inevitable  conclusion,  that  the  pretended 
conveyance  was  not  made  bon&  fide  for  valuable  consi- 
deration, and  on  that  ground  it  was  void,  under  the 
stat.  13  Eliz.  c.  6.  The  Court  would  dedde  the  ques- 
tion of  the  alleged  right  of  the  claimant  upon  the  evi- 
dence now  before  it :  there  was  no  rule  requiring  the 
Court  to  give  the  claimant  an  opportunity  of  trying  his 
right  in  any  other  proceeding :  Anffel  v.  Smith  (e), 
fVharam  v.  Broughton  {f\  The  proceeding  under  the 
order  for  examination  pro  interesse  suo,  although  in  one 
point  of  view  interlocutory,  yet  is  in  substance  of  itself 
a  distinct  suit,  prosecuted  in  a  peculiar  form,  but  a  form 


(a)  1  Dick.  94;  S.  C,  3  Swans.  {d)  Id.  279,  n. 

301,  n.  (e)  9  Ves.  335. 

(ft)  1  Dick.  72.  (/)  1  Ves.  180. 
(c)  3  Swans.  299,  n. 
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which  affords  facililies  for  doing  justice  between  the  1844. 

parties,  equally  with  suits  commenced  in  the  ordinary  Bxpbimohax 
manner. 


Mr.  Bussell  and  Mr.  Bolt,  for  fFiUiam  mison  Short.— 
There  are  three  classes  of  cases  in  which  questions  may 
arise  between  the  sequestrator  appointed  by  this  Court 
and  third  parties.  First,  where  the  property  in  the 
possession  of  the  sequestrator  was  not,  and  has  never 
been,  actually  or  constructively,  in  the  possession  of  the 
claimant:  in  such  a  case  the  party  claiming  the  pro- 
perty is  not  allowed,  as  against  a  receiver  or  seques- 
trator, to  take  the  law  in  his  own  hands,  or  assert  his 
right  without  the  previous  leave  of  this  Court;  and,  as 
a  preliminary  step  in  obtaining  that  leave,  he  comes  in  to 
be  examined  pro  interesse  suo.  It  is  to  cases  of  this 
class  alone  that  the  course  of  proceeding  known  as  exa- 
mination pro  interesse  suo  strictiy  applies.  The  class  of 
cases  nearest  to  these  is  where  the  order  of  this  Court 
gives  the  plaintiff  a  right  as  against  a  specific  estate ; 
and,  in  the  execution  of  that  order,  the  legal  right  of  a 
third  person,  as  of  a  mortgagee,  is 'disturbed.  In  cases 
of  this  class,  where  tiie  claimant  had  acquired  his  right 
pendente  Ute,  he  was  required  to  come  in  and  be  exa- 
mined pro  interesse  suo :  Bird  v.  Littkhaks,  fFiiham  v. 
Bland  (a).  Lord  PeUiam  v.  Duchess  of  Newcastle  (&).  It 
is  otiierwise  where  the  right  was  acquired  before  the  in- 
stitution of  tiie  suit.  The  tiiird  case  is  where  tiie  seques- 
tration issues  to  enforce  payment  of  a  debt,  or  otherwise 
to  compel  obedience  to  a  decree  or  order,  and  the  se- 
questrator takes  possession  of  property  which  does  not 
belong  to  the  party  against  whom  tiie  process  is  issued, 
but  belongs  to,  or  is  in  tiie  actual  possession  of,  a  third 
person.     This  is  a  simple  abuse  or  excessive  exercise  of 

(a)  3  Swans.  277,  n.  {b)  la.  289,  n. 


V, 

Short. 
Argumeni, 
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1844.  the  powers  of  his  offioe,  and  has  not  the  efiect  of  alter- 
BMvmiNGBAic  uig  the  rights  or  remedies  of  the  owner  of  the  property 
Sho'at.  *^^  ^^^  ^'^^  '^^  Court  does  not  avail  itself  of  this 
lZIZL«  conduct  of  the  sequestrator  to  assume  a  jurisdiction  over 
the  property,  which  it  would  not  have  had  if  the  party 
had  not  been  dispossessed  by  the  sequestrator;  and  the 
Court  will,  therefore,  restore  the  claimant  to  his  po»* 
session :  LordPelham  v.  Lord  Harley  (a).  The  order  for 
payment  of  money,  out  of  which  the  sequestration  arose, 
was  not  made  in  a  suit  against  the  Defendant  in  respect 
of  the  land,  but  was  only  a  personal  debt,  and  the  land 
in  such  a  case  was  not  bound  until  the  sequestration  was 
issued:  CroJU  v.  01dfield{b),  Johnton  v.  Ckifpiniall{c)y 
Wilson  V.  Metcalfe {d).  Even  if  the  Court  considered 
the  evidence  insuffident  to  prove  the  boni  fide  character 
of  the  sale,  it  would  not  decide  the  case  agunst  the  pur- 
chaser upon  this  proceeding ;  but,  at  the  utmost,  would 
leave  the  Plaintiffi  to  enforce  any  claim  they  may  have 
against  the  property,  by  instituting  a  specific  suit  for 
that  purpose:  Simmondi  v.  Lord  Kiimaird(ey  [The 
circumstances  with  regard  to  the  alleged  sale  and  pay* 
ment  of  the  considenttion-money,  as  they  appeared  on 
the  evidence,  were  much  discussed  with  reference  to  the 
question,  as  to  the  bonft  fide  or  firaudulent  character  of 
the  transaction.  Worsley  v.  Demattoi  (/),  Baxter  v. 
Pritchard{^)y  and  Ro$e  v.  Haycock  (A)  were  also  cited.] 


Judgment.         Yice-Chancellob,  after  stating  the  dates  of  the 
several  proceedings  in  the  cause : — 

The  Master,  by  his  report,  has  found,  that  the  several 

(a)  3  Swans.  291.  n.  (e)  4  Vea.  735. 

(6)  Id.  278,  n.  (/)  1  Burr.  467. 

(e)  2  Sim.  55.  (^)  1  Ad.  &  £11.  456. 

(d)  1  Beav.  263.  (A)  Id.  460,  n. 
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conveyanoes  of  October,  1839,  were  executed  by  the        1844. 
Defendant  James  Shorty  and  are  binding  as  between  EKpni^fOHAK 
him  and  WUSam  Wilson  Short;  but  the  report  in  terms  **^ 

keepe  open  the  question  of  the  validity  of  the  deeds  as        

between  the  Plaintifis  or  the  Court  on  the  one  side,  and 
ffilUam  WUson  Short  on  the  other.  Exceptions  were 
taken  to  this  report,  upon  which  the  main  question  was, 
as  to  the  conclusion  to  which  the  Master  had  come.  It 
was,  on  the  part  of  fViUiam  Wilson  Short,  objected,  that 
it  was  irregular  to  except  to  a  report  of  this  kind.  It 
is,  however,  quite  clear,  that,  if  it  be  irregular  to  file  ex- 
ceptions, it  can  only  be  that  exceptions  are  unnecessary ; 
and  that  the  Court  will,  at  the  instance  of  either  party, 
look  into  the  evidence  upon  which  the  Master  has  pro- 
ceeded without  exceptions  being  taken.  It  cannot  be 
seriously  argued,  that,  if  in  this  case  the  Master  had 
found  William  Wilson  Short  not  to  be  entitied,  the  Court 
would  have  concluded  him  by  that  finding;  but  it  be- 
comes mmecessary  to  consider  the  mere  point  of  form, 
for  William  Wilson  Short  has  served  the  order  nisi  to 
confirm  the  report,  and  wherever  the  order  nisi  is 
r^ular,  there  the  party  has  a  right  to  except.  Upon 
that  part  of  tiie  case,  therefore,  whatever  the  correct 
practice  might  be,  I  should  give  no  costs  to  either  party. 
It  appears  by  the  register's  book,  that  the  report  in 
Dickens  of  Hamlyn  v.  Lee  is  not  accurate;  but  I  abstain 
from  ^ving  any  opinion  upon  the  strict  practice  in  such 
cases,  because  I  can  get  at  tiie  justice  of  the  case  with- 
out doing  so  (a). 

The  first  question  was,  whether  the  Court  would  try 
the  rights  of  the  parties  upon  this  proceeding.  Cases 
of  this  kind  are  of  rare  occurrence ;  and  I  hesitated  much 


(a)  See  1  Smith,  Pract.,  p.  589,  ed.  3. 
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1844.        upon  this  part  of  the  case,  never  having  had  occasion 
to  consider  the  practice  before.     Upon  looking  into  the 
authorities  collected  in  Mr.  Swanston*s  Reports  (a),  and 
in  DameWs  Chancery  Practice  (&),  and  on  referring  to 
jMdgmtni.     ^^  ^^^g^g  ^f  j^^^i  ^  ^gj,^^  j^j^  Brooh  V.  Greothed  (d), 

Johnes  v.  Claughton  {e)y  Wharam  v.  BrougkUm  (^f)y  and 
Capehnd  v.  Mope  {g\  it  is  perfectly  dear  that  the 
Court  exercises  a  discretion.  Where  the  case  has  been 
considered  to  admit  of  no  doubt,  the  Court  has  deter- 
mined it  without  a  reference  to  the  Master.  In  some 
cases  the  Court  has  ordered  the  parties  to  bring  an  eject- 
ment: in  other  cases,  where  the  sequestrator  has  found 
a  person  in  possession  of  the  property,  the  Court  has 
ordered  a  writ  of  assistance  to  issue,  unless  the  party 
submitted  to  come  in  and  be  examined  pro  interesse  suo. 
The  Court  sees  what  is  necessary  to  be  done  in  order  to 
try  the  question  of  right,  and  it  then  puts  it  in  the  way 
of  trial.  If  the  Court  could  not  thus  assert  its  jurisdic- 
tion, a  sequestration  would  be  a  mere  form.  I  have  not 
the  slightest  doubt  of  the  jurisdiction  to  try  the  ques- 
tion ;  my  only  doubt  has  been  on  the  manner  in  which 
it  may  best  be  tried,  and  on  what  ought  to  be  done  in 
the  meantime. 

[His  Honor  then  went  into  a  minute  examination  of 
the  evidence  with  respect  to  the  sale,  and  payment  of 
the  consideration;  and  concluded,  that  the  right  of  Wil- 
Uam  tViUon  Short  wbs  not  satisfactorily  established  by 
that  evidence,  and  that  the  proper  mode  of  trying  it 
would  be  by  an  issue.] 


(a)  3  Swans.  276  et  seq.  (e)  Jac.  573. 

(6)  Vol.  1,  p.  646  et  seq.  (/)  1  Ves.  180. 

(c)  9  Yes.  335.  (^)  2  Ba.  &  Bea.  66. 

(d)  1  Jac.  &  Walk.  176. 
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This  Court  doth  order,  that  the  said  Plaintifis  and  the  laid  WU- 
Uam  Wilton  Short  proceed  to  a  trial  at  law  in  her  Majesty's  Court  of 
Exchequer  of  Pleas,  at  the  next  assizes  for  the  county  of  Lincoln,  hy 
a  special  jury,  on  the  three  following  issues,  namely,  first,  whether 
the  consideration-monies  expressed  in  the  said  several  indentures, 
dated  respectively  the  14th  and  15th  days  of  October,  1839,  and  the 
14th  and  15th  days  of  October,  1839,  in  the  said  Masters  report  of 
the  1st  day  of  December,  1843,  respectively  mentioned,  and  for 
which  the  said  indentures  purport  to  have  been  made,  were  paid  to 
the  Defendant  James  Shorty  by  the  said  WilUam  WiUon  Short,  before 
the  writ  of  sequestration,  dated  the  22ad  day  of  January,  1 841,  was 
issued  in  these  causes  ;  second,  whether  the  conveyance  made  by  the 
said  indentures  of  the  14th  and  15th  days  of  October,  1839,  in  the 
said  lastrmentioned  report  firstly  mentioned,  was  made  of  fraud,  covin, 
or  collusion,  within  the  meaning  of  the  act  of  Parliament  made  and 
passed  in  the  13th  year  of  the  reign  of  her  late  Majesty  Queen  EUxa- 
betky  intituled  **  An  Act  against  fraudulent  Deeds,  Alienations/'  &c. ; 
third,  whether  the  conveyance  made  by  the  indentures  of  the  14th 
and  15th  days  of  October,  1839,  in  the  said  last-mentioned  report 
secondly  mentioned,  was  made  of  fraud,  covin,  or  collusion,  within 
the  meaning  of  the  said  act  of  Parliament  made  and  passed  in  the 
13th  year  of  the  reign  of  her  late  Majesty  Queen  EUzabeih,  intituled 
**  An  Act  against  fraudulent  Deeds,  Alienations,"  Src,  And  it  is 
ordered,  that  the  said  claimant,  William  Wilton  Shorty  be  Plaintiff 
at  law  in  the  said  issues,  (the  Plain tifi"  here  not  opposing  the  same), 
and  the  Plaintiffs  here  are  to  be  Defendants  at  law,  who  are  forth- 
with to  name  an  attorney,  accept  a  declaration,  appear  and  plead  to 
issue.  And  it  is  ordered,  that  it  be  referred  to  the  Master,  &c.,  to 
■ettle  such  issues  in  case  the  parties  differ  about  the  same;  and,  if 
upon  the  trial  of  the  said  issues  any  special  circumstances  should  arise, 
the  same  are  to  be  indorsed  upon  the  postea.    Usual  directions. 


1844. 


Empeinoham 
SHoaT. 
Decree, 


Tlie  cause  was  tried  on  feigned  issues,  at  the  Lincoln  Summer 
Assizes,  1844,  and  a  verdict  was  found  for  the  Defendants  (Plaintiffs 
in  equity)  on  all  the  i 


472 


CASES  IN  CHANCERY. 


1844. 


June  8M. 

In  tniti  by  cre- 
ditors and  lega- 
tees a  reoeiver 
was  appointed 
of  the  rents  and 
profits  of  real 
estate,  part  of 
whidi  was 
copyhold.    The 
death  of  the 
last  tenant  har- 
ing  been  dnly 
presented  at  the 
oonrt-baron  of 
the  manor,  pro- 
clamations were 
made  for  the 
neit  tenant  to 
come  in,  and 
be  admitted, 
and,  no  person 
appearing,  the 
baOiffofthe 
manor  was 
ordered  to  seize 
the  lands 
qnonsque.  De- 
daration  in 
ejectment  at  the 
sait  of  the  lord 
was  afterwards 
senred  on  the 
terre-tenant ; 
but,  on  the  mo- 
tion of  the  re- 
odrer,  the  lord 
was  restrained 
by  injunction 
from  prosecut- 
ing the  action. 

Staiemeni, 


EVELYN  V.  LEWIS  (a). 

A  RECEIVER  of  the  rents  and  profits  of  the  real  es- 
tates of  Lynden  Evelyn^  deceased,  was  appointed  by  an 
order  dated  the  23rd  of  August,  1839,  made  on  these(cre- 
ditors'  and  legatees')  causes  (^),  and  the  tenants  were 
ordered  to  attorn  and  pay  their  rents  in  arrear,  and 
growing  rents,  to  such  receiver,  who  was  to  be  at  liber- 
ty, with  the  approbation  of  the  Master,  to  manage,  set, 
and  let  the  said  estates,  as  there  should  be  occasion. 
Part  of  the  estates  consisted  of  certain  copyhold  lands 
of  the  manor  of  Pewbridge  ForeiffUt  in  the  county 
of  Hereford^  which  had  been  purohased  by  Lynden 
Evelyn,  and  the  legal  estate  in  which  had  been  surren- 
dered by  a  mortgagee  to  the  use  of  Frederick  Evefyn,  his 
heirs  and  assigns,  according  to  the  custom  of  the  manor, 
in  trust  for  Lynden  Evelyn.  Frederick  Evelyn  died  in 
May,  1837.  Lynden  Evelyn  died  in  April,  1839.  Eliza- 
beth Plunhetty  a  defendant  in  two  of  the  causes,  was 
the  heiress-at-law  and  according  to  the  custom;  and 
Francis  Evelyn,  a  PlaintiiF  in  two  of  the  causes,  and 
Defendant  in  the  other,  was  the  devisee  of  the  real 
estate,  and  residuary  legatee  under  the  will,  of  lynden 
Evelyn,  The  will  had  not  been  established  in  this 
Court. 

No  person  appeared  to  daim  admittance  to  the  copy- 
hold premises  after  the  death  of  Frederick  Evelyn.  At 
a  court-baron  of  the  manor,  held  in  February,  1844,  the 
homage  presented  the  death  of  Frederick  Evelyn,  the  last 
tenant;  and  at  that  and  two  subsequent  courts-baron,  in 
April  following,  first,  second,  and  third  proclamations 
wero  made  for  persons  claiming  title  to  the  promises  to 


(a)  Nom.  PlunkeH  v.  Lewitt  Reg.  Lib.       (6)  See  p.  320,  ante. 
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come  in  and  be  admitted.  Notices  of  the  proclamations 
were  served  upon  the  receiver,  and  the  solicitor  for  the 
Plaintiffs  and  Defendants  in  these  causes.  No  person 
applied  for  admittance,  and  a  precept  was,  at  the  third 
court,  issued  to  the  bailiff  of  the  manor,  to  seize  the 
lands  quousque  (a).  On  the  20th  of  May,  declaration 
ia  ejectment,  in  her  Majesty's  Court  of  Exchequer,  at 
the  suit  of  the  lord  of  the  manor,  was  served  upon  the 
terre-tenant  (&).  It  did  not  appear  that  either  the  lord 
or  the  steward  of  the  manor  had  been  served  with  a 
copy  of  the  order  appointing  the  receiver. 


1844. 


8t&iemeni. 


Mr.  RomUly  and  Mr.  Calvert  moved,  on  behalf  of  the 
receiver,  for  an  injunction  to  restrain  the  lord  from  pro- 
ceeding with  the  action,  or  commencing  any  other  action 
for  the  like  purpose,  and  that  he  might  be  ordered  to 
pay  the  costs  of  the  application :  Dixon  v.  Smith  (c), 
Angel  v.  Smith  (d),  Johnes  v.  Clattghton  [e)y  Brooks  v. 
Greathed{f),  In  fVadmorey,  Trevanion  (ff),  a  receiver 
had  been  appointed  over  the  interest  of  the  lessee  in  a 
leasehold  estate,  and  the  Court  restrained  the  lessor 
from  proceeding  to  recover  on  a  forfeiture  in  respect  of 
breaches  of  covenant,  without  having  previously  ap- 
plied to  this  Court  for  leave. 

Mr.  Cooper  and  Mr.  Rohf  for  the  lord  of  the  manor. 

The  lord  does  not,  in  this  case,  seek  to  interfere  with 
the  property  over  which  the  right  of  the  receiver  ex- 
tends: the  receiver  is  not  appointed  receiver  of  the 
seigniory ;  he  is  receiver  over  that  which  belongs  to  the 


MoHoH. 
drgummi. 


(a)  See  1  Scriven  on  Copy- 
holds, p.  353,  ed.  3. 
(6)  Id.  356. 
(e)  1  Swans.  457. 


(<;}  9  Ves.  335. 
(e)  Jac.  573. 
(/)  IJ.  &  W.  176. 
(j^)  Not  reported. 
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copyholder,  not  of  that  which  belongs  to  the  lord.  In 
appointing  a  receiver  of  the  property  of  a  suitor,  the 
Court  does  not  interfere  with  the  right  of  third  persons. 
It  will,  no  doubt,  protect  its  officer  £rom  disturbance  by 
parties  for  the  first  time  setting  up  adverse  claims.  This 
is  illustrated  by  the  case  of  a  right  of  common.  Lord 
Eldon  says — "  If,  when  a  receiver  is  appointed,  a  com- 
moner is  in  the  exercise  of  his  right  of  common,  the 
appointment  does  not  interfere  with  it:"  Johnes  v. 
Clauffhton.  The  receiver  is  bound  to  attend  to  the 
rights  of  others,  and  may  apply  for  the  direction  of  the 
Court  where  he  has  any  difficulty ;  but  the  legal  rights 
of  all  other  persons  in  an  estate  are  not  extinguished 
by  the  &ct  of  a  receiver  being  appointed  of  the  pro- 
perty of  one  who  has  a  qualified  interest  in  that  estate. 
The  lord  is  not  bound  to  notice  any  suits  which  may 
be  in  progress  amongst  his  tenants  or  persons  claiming 
the  copyhold  tenements,  unless  they  are  suits  in  the 
lord's  Court  All  that  the  lord  is  boimd  to  know  is, 
that  there  are  certain  lands  in  the  manor  of  which  there 
is  no  tenant  on  the  rolls,  and  those  lands  he  is  entitled 
to  hold  until  a  tenant  shall  be  admitted  (a).  The  pro- 
ceeding taken  by  the  lord  for  this  purpose  is  not  in 
fact  against  the  receiver;  it  is  against  the  terre-tenant. 
The  action  has  proceeded  no  further  than  the  declara- 
tion, which,  in  ejectment,  is  a  preliminary  step  to  ascer- 
tain with  whom  the  question  is  to  arise.  The  Plaintiff 
in  the  action  has  not  moved  for  a  rule  agidnst  the  casual 
ejector.  If,  after  the  receiver  appeared,  the  action  was 
still  prosecuted,  it  would  then  be  a  proceeding  against 
the  officer  of  the  Court ;  but  it  is  not  so  in  its  present 
stage,  and  the  motion  should  be  refused  with  costs. 
The  case  of  Wadmore  v.  Trevanion  goes  further  than 
any  reported  case ;  but  even  there  it  appears  that  the 


(a)  See  I  Wfll.  4,  c.  65,  b.  9. 
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lessor  had  been  served  with  the  order  for  the  receiver, 
and  he  had  served  the  receiver  with  the  declaration  in 
ejectment,  neither  of  which  facts  occur  in  this  case. 


The  Vicb-Chancellor  said  that  the  Court  did  not  , 
allow  the  possession  of  the  receiver  to  be  interfered  with  [ 
or  disturbed  by  any  party,  whether  claiming  paramount 
or  under  the  right  which  the  receiver  was  appointed  to 
protect.  If  a  party  claiming  a  right  in  the  same  subject- 
matter  was  in  possession  of  the  rights  which  he  claimed 
at  the  time  the  receiver  was  appointed,  the  appointment 
of  the  receiver  left  him  in  such  possession ;  if,  on  the 
other  hand,  the  claimant  was  out  of  possession,  he  must 
apply  for  the  leave  of  this  Court  before  he  instituted 
any  legal  proceedings  affecting  the  possession  which  the 
receiver  had  acquired.  The  Court  had  then  an  oppor- 
tunity of  considering,  and,  in  a  sense,  of  trying,  the  right 
of  the  applicant  to  proceed  at  law,  before  it  sanctioned 
the  proceeding.  How  far  that  preliminary  trial  in  this 
Court  should  go  might  depend  upon  the  circumstances  of 
the  case  («).  Whether  the  party  proceeding  at  law  did 
or  did  not  know  that  a  receiver  had  been  appointed  over 
the  property,  or  however  dear  the  right  of  the  claimant 
might  be,  the  Court  would  restrain  the  prosecution  of 
the  claim,  if  it  were  instituted  without  the  leave  of  this 
Court.  The  Court  had  the  power  of  indemnifying  a 
party  who  applied  in  a  regular  manner  for  the  protec- 
tion of  his  rights,  or  to  have  them  put  in  a  train  for 
adjudication  (6).  The  injunction  in  this  case  must  be 
granted,  but  it  was  not  a  case  for  costs. 


(a)  See  9  Yes.  339. 

(6)  See  Thomtu  v.  Brigstocke, 
4  Rugs.  64.  Doubts  formerly  ex- 
isted whether  copyhold  lands 
were  subject  to  sequestration  :  3 
Swans.  282,  294,  298,  n.  And  re- 

voL.  ra.  K 


gard  to  the  interests  of  the  lord 
seems  to  be  the  ground  on  which 
partition  of  copyholds  has  been 
refused :  Homcastle  v.  Charles^ 
worth,  1 1  Sim.  315.  See  also  the 
preceding  case. 

K  H.W. 


1844. 


EVBLTN 

Lkwis. 


Judgment. 
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^Si  2)wt  GRIFFITH  V.  RICKETTS. 

April,  fp 

The  49th  Order  IHE  bill^  which  was  filed  by  Albina  Chiffithy  the 
l84l7Sciiiot  devisee  of  E.  Griffith^  against  Richard  Ricketts  the 
tiS^nroLritr^of  y^^"^^^*  Caroline  Rosina  Frosty  and  Henry  Ricketts, 
stating,  in  a  stated,  that  Edmund  GriffUh,  on  or  about  the  3rd  of 
«o  much  of  the  February,  1827,  exhibited  his  original  bill  against  fV»  P. 
SnS?S,dJ  M*  -^««^ff^  Richard  Ricketts  the  younger,  and  Elizabeth  his 

iaauffidentto    ^jfg   jg^^c  LeoTiardy  John  Leigh  Frost,  and  Ann  his 

shew  the  title  ,    '  ^  ^ 

of  the  plaintiff,   wife.  Stating,  amongst  other  things,  that  certain  here- 

defendant,  to  ditaments  therein  mentioned  were,  by  indentures  of  lease 
revive  the  suit.  ^^^  release,  dated  the  5th  and  6th  of  December,  1800, 
mentsin  the  '  respectively,  conveyed  by  way  of  mortgage  to  Richard 
doVot'Slw  a  J^ic^^»>  and  that  Richard  Ricketts  subsequently  en- 
title to  revive,  tered  into  the  possession  of  the  said  mortgaged  premises, 
cannot  on  de-  and,  in  or  about  the  year  1812,  let  one  Solomon  Moore 
ti^e  defe^bj^  ^i^to  posscssion  of  the  same  premises,  and  stating  that 
cord*oftibc  ""  '^'^'^^  Moore  continued  in  such  possession  until  his 
original  bill,  death,  and  that  thereupon  John  Leigh  Frost  and  Ann 

although  that      _,         .«,,        •.        i  ,,..  .        /.*>t 

record  be  re.  his  Wife  (the  daughter  and  administratnx  oi  Solomon 
bm  of  revivor.*  Moore)  Came  into  such  possession,  and  had  continued  in 
The  title  to  such  posscssion  ever  since ;  and  also  further  stating  the 
^inst  the"de-  ^©ath  of  Richard  Ricketts,  having  by  his  will  appointed 
Ihcwn  b"^e'  ^^'  ^'  ^"w^^^*  Richard  Ricketts  the  younger,  (in  the  said 
mere  statement,  bill  Stated  to  be  the  heir-at-law  of  Richard  Ricketts), 

that  such  de-  ,  ,.  _  -iiy^* 

fendant  is  the     and  Isaac  Leonard  his  executors,  and  prayed  that  Ed-- 

ofa'pwiy  who  ^^^^wtf  Griffith  might  redeem  and  have  a  reconveyance  of 
had  answered     ^he  said  hereditaments,  and  in  order  thereto,  that  an 

tne  original 
bill. 

The  plaintiff  cannot,  on  demurrer,  sustain  the  bill  by  waiving  the  relief  prajed  agains^ 
the  demurring  defendant. 

Where,  consistently  with  the  statements  in  a  bill  of  revivor,  the  defendant  might  have 
been  made  a  party  either  to  receive  or  pay  what  was  due  to  her  from  the  estate  of  which 
she  was  the  representative,  or  to  account  for  her  own  receipts,  but  it  did  not  appear  whe. 
ther  she  was  a  party  for  any  of  such  purposes,  or  in  what  character  she  was  brought  before 
the  Court,  her  demurrer  was  allowed. 
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aceount  might  be  taken  of  what  wiib  due  tipon  the  said 
ifidentores  of  the  5th  and  6th  of  Deoember,  I8OO3  for 
principal  and  interest^  and  alao  an  account  of  the  rents 
and  yearly  produce  of  the  said  hereditaments  during  the 
time  that  Richard  BiekMs  and  his  said  executors  and  JMm 
Leigh  FroHhsiA  been  in  possession  thereof;  and  that  the 
said  executoiB  and  John  Leigh  Fragi  and  Ann  his  wife 
might  be  charged  with  the  rents  of  the  said  heredita- 
ments rec^yed  by  them,  or  which,  but  for  their  own 
wilfiil  default,  might  have  been  received  by  them ;  and 
that  all  necessary  accounts  might  be  taken  of  the  re- 
spective personal  estates  of  the  said  Riehard  Bichetti, 
deceased;  and  the  usual  directions  for  reconveyance  on 
redemption,  by  the  said  Edmund  Griffith  paying  what,  if 
anything,  might  be  found  due  on  the  said  mortgage 
security ;  and  for  a  receiver  and  injunction  in  the  mean- 
time. That  the  said  executors  and  John  Leigh  Frosi 
and  Ann  his  wife  put  in  their  answers  (now  as  of  record) 
to  the  said  bill ;  that  the  statement  in  the  said  bill,  that 
Biehard  RichMs  the  younger  was  the  hdr-at-law  of 
Richard  RickettSf  was  erroneous,  for  that  one  Elizabeth 
Richetts  was  such  heiress-at-law,  and  on  the  death  of 
Richard  Richetts,  the  legal  estate  in  the  mortgaged  pre- 
mises descdnded  to,  and  was  vested  in  the  said  Elizabeth 
Richette:  that  the  said  Plaintiff  Edmund  Griffith  died 
the  15th  of  June,  1835,  intestate,  whereupon  the  said 
suit  and  proceedings  became  abated,  and  E.  Griffith,  the 
heir-at-law  of  Edmund  GriffUhy  and  late  husband  of  the 
Plaintiff,  became  entitled  to  the  equity  of  redemption  of 
the  mortgaged  premises ;  and  the  said  E.  Griffith  died 
the  8th  of  December,  1842,  having  by  his  will  given 
and  devised  all  his  real  and  personal  estate  to  the  Plain- 
tiff, his  widow :  that  W.  P.  LnneU  and  Isaac  Leonard 
had  died,  leaving  Riehard  Richetts  the  younger  the  sole 
surviving  executor  of  Richard  Richetts:  that  the  said 
Elizabeth  Richetts   had   died,  leaving   the  Defendant 

K  K  2 


1844. 
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Siatemeni, 


Henry  Ricketts,  in  whom  the  legal  estate  of  the  said 
mortgaged  premises  was  now  vested,  her  heir-at-law : 
that  John  Leigh  Frost  died  in  October,  1836,  intestate, 
and  letters  of  administration  to  his  estate  and  effects 
were  granted  to  Ann  Frosty  his  widow,  who  had  got  in 
ail  his  personal  estate :  that  Ann  Frost  was  the  sole  next 
of  kin  of  Solomon  Moore,  and  the  said  Ann  Frost  died 
on  the  16th  of  July,  1842,  having  by  her  will  appointed 
her  daughter,  the  Defendant  Caroline  Rosina  Frost,  her 
sole  executrix,  who,  in  September,  1842,  duly  proved 
the  will,  and  was  the  sole  legal  personal  representative 
of  Ann  Frost,  and  entitled  to  letters  of  administration  to 
the  personal  estate  of  Solomon  Moore:  that,  immediately 
on  the  death. of  Ann  Frost,  the  Defendant  Caroline 
Rosina  Frost  entered  into  possession  or  receipt  of  the 
rents  and  profits  of  the  said  mortgaged  premises,  and 
continued  in  such  possession  and  receipt,  and  had  re- 
ceived considerable  sums  on  account  thereof,  and  letters 
of  administration  de  bonis  non  of  Solomon  Moore  were 
subsequently  granted  to  her:  that  the  Phdntiff  was  en- 
titled to  have  the  said  suit  and  proceedings  revived 
against  Richard  Ricketts  the  younger  and  Caroline 
Rosina  Frost,  and  that  Caroline  Rosina  Frost  ought  to 
account  to  the  Plaintiff  for  the  rents  and  profits  of  the 
mortgaged  premises  received  by  her  or  by  the  said  Ann 
Frost,  or  which,  without  their  respective  wilful  default, 
might  have  been  received.  The  bill  prayed  that  the 
said  suit  and  proceedings  so  abated  as  aforesud  might 
be  revived  against  the  Defendants  Richard  Ricketts  the 
younger  and  Caroline  Rosina  Frost,  and  be  in  the  same 
plight  and  condition  as  at  the  time  of  such  abatement, 
and  that  the  Plaintiff  might  have  the  benefit  thereof; 
and  that  an  account  might  be  taken  of  the  rents  and 
profits  of  the  said  mortgaged  premises  received  by  the 
Defendant  Caroline  Rosina  Frost,  and  that  she  might 
either  admit  assets  of  Ann  Frost  sufficient  to  answer 
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anything  that  might  be  found  due  to  the  Plaintiff  from 
the  estate  of  Ann  Frosty  or  that  an  account  might  be 
taken  of  the  personal  estate  of  ^nn  Frost  come  to  the 
hands  of  the  Defendant  Caroline  Rosina  Frosty  and 
that  the  same  might  be  applied  in  a  due  course  of  ad- 
ministration, and  that  the  Plaintiff  might  have  such 
relief  against  the  Defendant  Henry  Ricketts  as  was 
prayed  by  the  said  bill  against  Richard  Ricketts  the 
younger,  as  heir-at-law  of  Richard  Ricketts,  deceased, 
in  respect  of  the  legal  estate  in  the  sidd  mortgaged  pre- 
mises. 


1844. 


Siaiemeni, 


The  Defendant  Caroline  Rosina  Frost  demurred  to 
tiie  bill,  for  want  of  equity. 


Mr.  Ramilly  and  Mr.  Osborne^  for  the  demurrer,  con- 
tended that  there  was  no  statement  in  the  bill  shewing 
any  title  to  revive  the  suit  against  Caroline  Rosina 
Frost.  They  referred  to  the  cases  of  Foster  v.  Hodg^ 
son  (a),  Frietas  v-  Dos  Santos  (b\  Woods  v.  Woods  (c), 
Phelps  V.  Sproule  (rf). 


Argument, 


Mr.  IHnney  and  Mr.  Pirie,  in  support  of  the  bill, 
(besides  insisting  upon  the  effect  which  they  argued 
ought  to  be  given  to  the  several  statements  in  the  bill), 
relied  on  the  Order  XLIX  of  August,  1841,  as .  dis- 
pensing in  the  bill  of  revivor  with  the  statements  in  the 
pleadings  in  the  original  suit.  They  referred  also  to 
Metcalfe  v.  Metcalfe  (e),  Story,  Com.  Eq.  PL,  pL  384,  p. 
253;  and  Ld.  Redes.  Tr.  PL,  p.  56,  ed.  4. 


(a)  19  Ves.  ISO. 
(6)  1  Y.  &  J.  574. 


(c)  10  Sim.  197. 

(d)  4  Sim.  318. 


(e)  1  Keen,  79. 
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1844.        Vicb-Chamcbllos: — 

It  18  always  neoessaiy  that  a  bill  of  revivor  ahonld 
contain  statements  shewing  the  right  of  the  plidntiff  to 
revive  the  suit  against  the  defendants ;  and  the  question 
isy  whether  the  statements  in  this  bill  are  sufficient  to 
shew  the  right  to  revive.  What  statements  are  neces- 
sary ibr  that  purpose  must  of  course  depend  upon  the 
circumstances  of  each  particular  case.  It  may  some- 
times be  unnecessary  to  state  in  a  bill  of  revivor  any  of 
the  statements  in  the  original  biD ;  as,  ibr  example,  in  a 
common  creditor's  suit  agunst  the  personal  representa- 
tives of  the  deceased  debtor,  praying  the  usual  accounts, 
and  nothing  more.  Afler  the  answer  of  such  personal 
representative  has  been  put  in,  the  statement  that  the 
plaintiff  filed  his  bill,  the  character  in  which  he  filed  it, 
and  the  prayer,  and  that  the  defendants  to  the  original 
bill  (stating  in  what  diaracter  they  were  sued)  answered 
the  bill  and  died,  and  that  the  defendant  to  the  bill 
of  revivor  had  obtuned  probate  or  letters  of  administn^ 
tion  (as  the  case  might  be)  to  the  debtor  against  whose 
estate  the  accounts  were  prayed,  might  be  a  sufficient 
statement.  In  other  cases  all  the  allegations  of  the 
original  bill  may  be  necessary  to  be  repeated.  But,  on 
the  other  hand,  it  was  not  necessary  that  the  plaintiff 
in  a  bill  of  revivor  should  state  more  than  would  shew 
his  title  to  revive.  However,  before  the  orders  of 
August,  1841,  a  practice  had  grown  up  of  stating  at 
great  length  in  all  bills  of  revivor  the  very  case  made 
by  the  original  bill — ^thereby  occasioning,  in  the  miyority 
of  cases,  great  and  unnecessary  expense  to  the  suitor. 
Whether  this  practice  arose,  as  it  has  been  soggested* 
from  a  passage  in  Lord  Redesdak^s  Treatise  (a),  or  whe- 
ther it  arose,  as  it  was  said  to  have  done,  from  some  de- 

(a)  See  White  on  Supplement  and  Revivor,  p.  102. 
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cisions  of  Sir  John  Leachf  it  waa  to  correct  the  practice 
that  the  49th  Order  of  Auguat,  1841^  was  made.  It 
was  at  first  thought  that  the  proper  way  of  correcting 
the  practice  objected  to  was  by  a  decision  of  the  Court 
declaring  the  proper  course  of  the  Court  in  such  cases; 
but,  as  the  practice  had  become  established,  and  it  was 
not  likely  that  any  suitor  would  be  advised  to  incur  the 
risk  of  a  demurrer,  and  the  expense  of  an  appeal,  only 
to  correct  the  practice  of  the  Court  for  the  good  of 
others,  Lord  CaUenhatn  made  the  49th  Order.  The  in- 
tention of  that  order  was  merely  to  get  rid  of  the  prac- 
tice I  have  referred  to,  and  restore  the  old  practice;  it 
was  not  intended  to  dispense  with  the  necessity  of 
stating  enoi^h  to  shew  the  title  to  revive:  the  con- 
cluding words  of  the  order,  in  fact,  point  to  that  ne^ 
cesffity  (a). 


1844. 


Judgment. 


In  this  case  the  Defendant  CcaroUne  Rorina  Froa, 
who  has  demurred,  is  the  personal  representative  of 
Solomon  Moore,  and  also  of  Ann,  the  wife  of  John  Le^h 
Frost.  The  bill  is  for  redemption,  and  CaroHne  Rorina 
Frost  may  be  a  Defendant  to  the  bill  for  one  of  three 
purposes :  firsts  to  receive  what,  if  anything,  may  be 
due  to  Solomon  Moore  or  to  Ann  Frost;  secondly,  to  pay 
what,  if  anything,  may  be  due  from  Solomon  Moore  or 
Ann  Frost;  or,  thirdly,  to  account  for  her  own  receipts 
since  the  death  of  Ann  Frost. 

With  regard  to  the  first  purpose  which  I  have  sug- 
gested, it  does  not  appear  what  beneficial  interest  Solo^ 
mon  Moore  or  Ann  Frost  had,  if  in  fact  they  had  any,  in 
the  subject  of  tiie  suit.  The  bill  states  only  that  they 
were  let  into  possesion,  and  that  no  conveyance  was  exe- 
cuted to  either  of  them.     Consistently  with  tl|is  state- 


(a)  Beav.  Ord.  Can.  178. 
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1844.        Vicr-Chahcelioe:— 

It  18  always  neceasarj  Aat  a  bill  r'  ^  ^^ 

contain  statements  shewing  the  rig*  ^      g^ 

revive  the  snit  against  the  defenc*  ^^^  ^^^^ 

is,  whether  the  statements  in  ^  ^^^  ^ 

shew  the  right  to  revive.    '  ^^  f^  whidk 

sary  for  that  purpose  ro-  to  the  bfll  of 

drcmnstances  of  eacV  no  prayer  that 

tiroes  be  unneoeasa  ^^^t;  and  sach  a 

the  statements  i'  ^  ^.e  prayer  for  general 

common  ere*'  iieceasary  result  of  the  state- 

tivesof  th'  ^i^e  pleadings.     Now,  there  is  no 

^^  ^^*        .^at  Ann  Frost  received  anything  after  her 
'^P'^        .,^  death,  and  it  is  pbun  she  would  not  be  ao* 
P^     ^^*^^  {or  her  husband's  receipts.     So  far,  therefore, 
'^'1^0^  any  information  which  the  bill  gives  me  as 
^ibe  parpoee  for  which  Ann  Froii  was  a  Defendant  in 
ike  origiiud  suit, — ^whether  it  was  to  receive  or  to  pay, 
^frhether  in  respect  of  some  beneficial  interest  in 
Sohnum  Mocre^  as  his  administratrix,  (which  this  bill 
0ftys  she  was), — whether  in  respect  of  some  interest  her 
husband  daimed  in  her  right  after  Sobman  Jfoore's 
death, — or  whether  as  an  aooounling  party, — ^I  am  left  in 
entire  ignorance  upon  the  present  record.    It  may  have 
been  for  some  or  one  of  these  purposes  that  she  was 
made  a  Defendant;  but  upon  the  statements  in  this 
bill,  there  is  nothing  to  shew  what  the  purpose  was. 
But  it  was  said,  that,  on  this  occasion,  it  was  too  late  to 
enter  into  those  questions ;  that  Ann  F^oU  was  a  De- 
fendant to  the  original  bill,  and  had  answered  with  her 
husband ;  and  that  that  alone  was  sufficient  to  entitle 
the  Plaintiff  to  revive  the  suit     I  cannot  come  to  that 
conclusion.     It  was  her    husband's  answer,  and  not 
her's ;  and  without  knowing  for  what  purpose  she  was 
made  a  Defendant,  it  is  impossible  to  say  with  certainty 
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"^^low  far  (if  at  all)  she  was  bound  by  her  husband's  an- 
'cr  after  bis  death.     If,  however,  I  take  the  answer 
'ave  been  the  answer  of  Ann  Frosty  and  binding 
^er,  my  conclusion  would  still  be  the  same.     Un- 
of  rcTivor  are  exceptions  to  all  other  bills,  the 
^  bound  to  let  the  defendant  know  for  what 
h  defendant  is  brought  before  the  Court, 
he  present  defendant  is  entitled  to  know 
the  representative  of  Solomon  Moore  or 
.aut  she  is  made  a  party,  and,  in  either 
^i  what  purpose.     Unless  this  is  shewn,  I  think 
Liie  bill  of  revivor  does  not  shew  a  title  to  revive.     It 
does  not  shew  that  the  purpose  for  which  Solomon 
Moore  or  Ann  Frost  were  made  parties  necessarily  gives 
a  right  to  proceed  against  the  estate  of  either.     I  may 
observe,  that,  according  to  the  charges  in  this  bill,  it 
would  appear  that  Caroline  Rosina  Frost  is  brought  be- 
fore the  Court  in  respect  of  some  demand  which  the 
Plaintiff  supposes  he  has  agidnst  the  estate  of  Ann 
Frosty  and  not  as  administratrix  of  Solomon  Moore^  or 
in  respect  of  his  estate.     The  bill  charges,  that  the  De- 
fendant ought  to  account  for  the  rents  and  profits  of 
the  mortgaged  premises  received  by  Ann  Frosty  and 
that  she  ought  to  admit  assets  of  Ann  Frost  sufficient  to 
answer  the  same,  or  that  an  account  of  the  estate  of 
Ann  Frost  might  be  taken.     If  the  charges  in  the  bill 
must  be  so  construed  as  to  exclude  relief  against  the 
estate  of  Solomon  Moore^  the  case  is  clear. 


1844. 


Judgment, 


It  is  not  necessary  that  I  should  advert  to  the  tlurd 
purpose  for  which  Caroline  Rosina  Frost  might  have 
been  possibly  made  a  party, — that  is,  to  account  for  her 
own  receipts  of  the  rents  and  profits  since  the  death  of 
Ann  Frosty — further  than  to  say,  that  this  bill  of  revivor 
is  clearly  not  founded  upon  any  such  merely  personal 
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ment,  it  may  be  that  neither  of  them  had  any  benefi- 
cial interest,  or  that  they  had  none  which  survived  to 
Solomon  Moore^B  estate,  or  accrued  to  Ann  Frost  at  his 
decease,  or  which  survived  to  Ann  Frosfs  estate.  So 
far  it  does  not  therefore  appear  from  this  statement  that 
there  was  any  ground  for  making  Ann  Frost  a  party  to 
the  suit.  With  respect  to  the  second  purpose  for  which 
the  Defendant  might  be  a  necessary  party  to  the  bill  of 
revivor,  it  must  be  observed  that  there  is  no  prayer  that 
Solomon  Moore  or  his  estate  might  account;  and  such  a 
prayer  cannot  be  intended  under  the  prayer  for  general 
relief,  unless  it  would  be  a  necessary  result  of  the  state- 
ments made  upon  the  pleadings.  Now,  there  is  no 
suggestion  that  Ann  Frost  received  anything  after  her 
husband's  death,  and  it  is  plain  she  would  not  be  ac- 
countable for  her  husband's  receipts.  So  far,  therefore, 
as  regards  any  information  which  the  bill  gives  me  as 
to  the  purpose  for  which  Ann  Frost  was  a  Defendant  in 
the  original  suit, — whether  it  was  to  receive  or  to  pay, 
— whether  in  respect  of  some  beneficial  interest  in 
Solomon  Moore^  as  his  administratrix,  (which  this  bill 
says  she  was), — whether  in  respect  of  some  interest  her 
husband  claimed  in  her  right  afler  Solomon  Moore^a 
death,: — or  whether  as  an  accounting  party, — I  am  left  in 
entire  ignorance  upon  the  present  record.  It  may  have 
been  for  some  or  one  of  these  purposes  that  she  was 
made  a  Defendant;  but  upon  the  statements  in  this 
bill,  there  is  nothing  to  shew  what  the  purpose  was. 
But  it  was  said,  that,  on  this  occasion,  it  was  too  late  to 
enter  into  those  questions ;  that  Ann  Frost  was  a  De- 
fendant to  the  original  bill,  and  had  answered  with  her 
husband ;  and  that  that  alone  was  sufficient  to  entitle 
the  Plaintiff  to  revive  the  suit  I  cannot  come  to  that 
conclusion.  It  was  her  husband's  answer,  and  not 
her's ;  and  without  knowing  for  what  purpose  she  was 
made  a  Defendant,  it  is  impossible  to  say  with  certainty 
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how  far  (if  at  all)  she  was  bound  by  her  husband's  an- 
swer after  his  death.  If^  however,  I  take  the  answer 
to  have  been  the  answer  of  Ann  Frosty  and  binding 
upon  her,  my  conclusion  would  still  be  the  same.  Un- 
less bills  of  reyivor  are  exceptions  to  all  other  bills,  the 
plaintiff  is  bound  to  let  the  defendant  know  for  what 
purpose  such  defendant  is  brought  before  the  Court. 
In  this  case,  the  present  defendant  is  entitled  to  know 
whether  it  is  as  the  representative  of  Solomon  Moore  or 
of  Ann  Frost  that  she  is  made  a  party,  and,  in  either 
case,  for  what  purpose.  Unless  this  is  shewn,  I  think 
the  bill  of  revivor  does  not  shew  a  title  to  revive.  It 
does  not  shew  that  the  purpose  for  which  Solomon 
Moore  or  Ann  Frost  were  made  parties  necessarily  gives 
a  right  to  proceed  against  the  estate  of  either.  I  may 
observe,  that,  according  to  the  charges  in  this  bill,  it 
would  appear  that  Caroline  Rosina  Frost  is  brought  be- 
fore the  Court  in  respect  of  some  demand  which  the 
Plaintiff  supposes  he  has  against  the  estate  of  Ann 
Frosty  and  not  as  administratrix  of  Solomon  Moore^  or 
in  respect  of  his  estate.  The  bill  charges,  that  the  De- 
fendant ought  to  account  for  the  rents  and  profits  of 
the  mortgaged  premises  received  by  Ann  Frosty  and 
that  she  ought  to  admit  assets  of  Ann  Frost  sufficient  to 
answer  the  same,  or  that  an  account  of  the  estate  of 
Ann  Frost  might  be  taken.  If  the  charges  in  the  bill 
must  be  so  construed  as  to  exclude  relief  against  the 
estate  of  Solomon  Moore^  the  case  is  dear. 


1844. 


Judgment, 


It  is  not  necessary  that  I  should  advert  to  the  third 
purpose  for  which  Caroline  Rosina  Frost  might  have 
been  possibly  made  a  party, — that  is,  to  account  for  her 
own  receipts  of  the  rents  and  profits  since  the  death  of 
Ann  Frost, — further  than  to  say,  that  this  bill  of  revivor 
is  clearly  not  founded  upon  any  such  merely  personal 
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daim  against  the  Defendant,  nor  was  the  title  to  revive 
put  upon  that  ground  in  the  argument  at  the  bar* 

It  was  said,  that  the  difficulty,  if  any,  which  arose 
fix>m  the  defective  statement  of  the  case  cm  the  bill  of 
revivor,  might  be  obviated  by  turning  to  the  record  of 
the  ordinal  IhIL  In  the  case  of  CangfbeB  v.  Mackay(a\ 
Lord  Cottenham  said,  that  there  might  be  a  difference 
in  the  effect  of  the  statement  upcm  the  bill  of  a  deed, 
and  of  a  matter  of  record,  as  in  the  latter  case  the 
Court  could  test  the  accuracy  of  the  statement ;  but 
that  observation  does  not  apply  to  this  case,  for,  if  the 
statements  of  the  bill  of  revivor  are  to  be  explained  by 
importing  into  it  the  statements  of  the  original  Ull,  it  is 
obvious  that  the  Defendant  to  the  bill  of  revivor  cannot 
safely  demur,  until  he  has  taken  a  copy  of  the  original 
bill,  and  ascertained  whether  he  can  sustain  his  de- 
murrer upon  the  statements  which  it  contains.  I  am  of 
opinion  that  the  demurrer  must  depend  upon  the  bill  of 
revivor,  without  reference  to  the  statements  of  the 
original  bill  further  than  they  appear  upon  the  bill  of 
revivor. 


It  was  Bu^ested,  on  the  part  of  the  Plaintiff,  that  the 
relief  against  Caroline  Roaina  Frott  might  be  waived, 
and  the  bill  thereby  sustained.  That  might  be  done  at 
the  hearing,  but  not  upon  demurrer.  If,  in  the  latter 
case,  the  waiver  of  relief  were  sufficient,  few  demurrers 
would  be  supported.  The  Plaintiff  may  have  leave  to 
amend  her  bill  upon  payment  of  the  costs  of  the  de- 
murrer. 


(a)  1  Myl.  &  Cr.  613. 
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HEPWORTH  V.  HESLOP.  201A  <^  22«l 

AAprU. 
CBEDITOB'S  suit.  The  estate  was  insolvent   At  ThemortgHee 
the  hearing  the  usual  inquiry  was  directed  as  to  what  bnua(^?oon- 
leal  estate  the  testator  died  seised  of,  and  a  sale  thereof  ■^■^^^^s  ^  a 

'  Mile  of  the 

was  directed ;  and  if  the  Master  should  find  any  part  of  mortgaged  pre- 
such  real  estate  subject  to  any  mortgage  or  incumbrance,  ministration 
and  the  mortgagee  or  incumbrancer  should  consent  to  Jhereby^^ve 
a  sale,  then  it  was  declared  that  such  mortgagee  or  in-  >U8  right  to  be 

.  ^^  paid  his  princi« 

cnmbrancer  ought,  in  the  first  place,  to  be  paid  out  of  pal,  interest, 
llie  purchase-money  arising  fit>m  the  sale  of  the  mort-  SemoniMp^ro- 
gaged  premises;  and  the  Master  was  to  take  an  account  ^^n^^^Jlo^tT 
of  the  principal  and  interest  due  on  any  such  mortgage.   ^  the  costs  of 

^  *^  '^  ^^       the  plaintiffs  in 

the  cause. 

The  Master,  by  his  separate  report,  found,  that  the  statement. 
real  estate  therein  mentioned  was  conveyed  by  the  tes- 
tator to  WUUam  Ayston  by  way  of  mortgage,  to  secure 
800Z.  and  interest,  and  that  the  testator  had  also  depo- 
sited the  deeds  and  muniments  of  the  copyholds  with 
E.  M.  and  S.  Colbeck,  to  secure  200L  and  interest;  that 
fVUUam  Ayston  and  the  survivors  of  the  Colbechs  were 
willmg,  and  had  consented  to  concur  in  a  sale  of  the  said 
estates ;  that  he  had  caused  the  same  to  be  sold,  and  had 
allowed  certain  persons  the  purchasers  thereof  respect- 
ively, as  therein  mentioned.  The  report  was  confirmed, 
and  the  purchase-money  paid  into  Court 

The  mortgagees,  ^y^^on  and  the  Colbecks,  who  were  not 
parties  to  the  cause,  now  presented  their  petition,  pray- 
ing that  their  costs,  charges,  and  expenses,  in  respect  of 
the  sale  and  conveyance  to  the  purchaser,  and  of  the 
petition,  might  be  taxed  and  paid  out  of  the  purchase- 
momes  in  court;  and  that  the  sums  so  due  to  them  re- 
spectively for  principal  and  interest  might  be  paid  to 
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them  out  of  the  residae  of  such  purchase-monies,  so  far 
as  the  same  would  extend. 


Argument.         Mr.  Kenyan  Parker,  for  the  petitioners. 

Mr.  WUlcockf  for  the  Plaintiff,  submitted,  that  the 
costs  of  the  Pkintiff  in  respect  of  the  sale  ought  to  be 
paid  out  of  the  purchase-monies  prior  to  the  payment  of 
the  principal  and  interest  due  on  the  mortgages.  The 
estate  being  insolvent,  the  mortgagees  had,  by  the  sale, 
escaped  the  costs  of  a  foreclosure  suit  for  the  purpose  of 
realizing  their  securities ;  and  the  sale  had  been  with 
their  consent,  and  for  their  benefit :  Kendal  v.  Seraf- 
tan  (a),  Brace  v.  Duchess  of  Marlbaraugh  (ft).  White  v. 
Bishop  of  Peterborough  (c),  Uppertan  v.  Harrison  (rf). 
Tipping  v.  Power  {e),  Aldridge  v.  Westbrook{f). 


Vice-Chancellor  : — 

Judgment.  I  think  the  testator,  the  mortgagee,  is  entitled  in  this 

case  to  be  paid  his  principal,  interest,  and  costs,  including 
his  costs  of  the  sale,  in  preference  to  any  claim  of  the 
parties  in  the  cause. 

That  a  mortgagee  is  entitled  to  his  principal,  interest, 
and  costs,  as  against  the  mortgagor,  and  puisne  incum- 
brancers claiming  under  the  mortgagor,  cannot,  as  a 
general  proposition,  be  disputed.  But  it  was  said  that 
in  this  case  the  mortgagee,  consenting  to  a  sale,  had 
thereby,  to  the  extent  at  least  of  the  costs  of  the  sale, 
lost  his  priority,  and  that  the  expenses  of  the  sale  should. 


(a)  13  Ves.  370. 
(6)  Mog.50. 
(c)  Jac.  402. 


{d)  7  Sim.  444. 
[e)  1  Hare,  410. 
(/)  5  Beav.  188. 
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at  all  events,  come  out  of  the  proceeds  of  the  sale  in  the 
first  instance ;  and  Kenebel  v.  Scrqfion  (a)  was  referred 
to.  I  am  not  of  that  opinion.  The  only  grounds  upon 
which  the  Plaintifi*  in  the  cause  can  successfully  contend 
that  he  has  a  right  to  be  paid  his  costs  of  the  sale,  out  of 
the  proceeds  of  the  sale,  to  the  prejudice  of  the  mort- 
gagee, must  be,  either  that  such  costs  are  properly  ad- 
ministration costs  in  the  cause,  or  that  the  sale  has  been 
for  the  benefit  of  the  mortgagee.  Now,  on  what  prin- 
ciple can  I  consider  the  costs  of  sale  as  administration 
costs,  so  as  to  afiect  the  priority  of  mortgagee?  The 
object  of  the  suit  is  to  administer  the  estate  of  the  de- 
ceased debtor,  subject  to  the  mortgage.  The  equity  of 
redemption  only  is  the  subject  of  administration  in  the 
suit  The  Plaintiff  has,  in  the  absence  of  the  mort- 
gagee, obtained  the  decree  to  sell  the  estate,  subject  to 
the  mortgage,  or  free  from  incumbrances,  with  the  con- 
sent of  the  mortgagee.  The  mortgagee  consented  that 
the  estate  should  be  sold  free  from  incumbrances.  How 
can  such  a  consent  have  the  effect  of  subjecting  the  se- 
curity of  the  mortgagee  to  the  costs  of  the  sale  ordered 
by  the  decree?  I  can  see  no  ground  for  it  The  con- 
sent of  the  mort^gagee,  that  the  mode  of  administering 
the  equity  of  redemption  shall  be  by  a  sale  of  the  estate, 
free  from  inciunbrances,  is  no  waiver  of  his  priority ; 
although,  where  the  sale  is  peculiarly  for  his  benefit,  it 
may  possibly  be  otherwise, — which  may  explain  some 
of  the  cases.  If  Kenebel  v.  Scrafton  be  an  authority  to 
the  contrary,  it  will,  as  far  as  my  experience  goes,  be 
found  to  have  been  overruled  in  practice;  for  which 
Upperton  v.  Harrison  (b)  and  Aldridffe  v.  Westbrook  (c) 
are  authorities.  In  Tipping  v.  Power  (rf),  I  had  occa- 
sion to  consider,  but  not  to  decide  this  point;  and  I 
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(a)  13  Ves.  370. 
(6)  7  Sim.  444. 


(c)  5  Beay.  188. 

(d)  1  Hare,  410. 
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then  satiefied  myself  that  the  mere  circumBtanoe  that 
a  mortgagee  concmred  in  a  sale  wovild  not  deprive 
him  of  the  ordinary  rights  of  a  mortgagee  as  to  costs. 
There  must  be  some  special  circumstances  to  produce 
that  effect 


It  was  said,  that  the  mortgagee  not  bebg  a  party  in 
the  cause  made  a  difference,  and  that  Kenebel  v.  Scrqftm 
turned  upon  that  circumstance.  Now  I  should  have 
thought  the  present  case  stronger  for  the  mortgagee : — 
when  he  is  a  party  in  the  cause,  there  might  be  some  colour 
for  saying  his  mortgage  is  the  subject  of  an  administra- 
tion suit,  but  that  clearly  cannot  be  said  where  he  is  not 
a  party.  In  neither  case,  howerer,  does  the  mortgagee 
waive  his  priority  by  merely  consenting  to  a  sale.  The 
Plaintiff  in  this  cause  would  have  incurred  the  same  ex- 
penses by  attempting  to  sell  the  estate  subject  to  the 
mortgage,  as  by  selling  it  free  from  incumbrances. 


Slit  January. 
12thy  17M, 
Idth,  S^  2(Hh 
FebrtMfy, 
llth  Nov. 
The  inflaenoe 
upon  the  aiindi 
of  the  jaron, 
which  might 
possibly  be  pro- 
duced by  the 
reputation  of  a 
material  wit- 
ness on  a  trial, 
in  affecting  the 
relative  credit 
to  be  given  to 
the  testimony 
of  that  and  Uie 
other  wit- 
nesses, is  no 
groand  of 
changing  the 
▼enne  from  the 
best  known. 


MCGREGOR  V.  TOPHAM. 

The  Plaintiff  CankKa  M'Gregor,  the  wife  of  the 
Plaintiff  Patrick  M^Gregor^  was  the  customary  heiress  of 
Richard  WrighUoHf  who  died  in  1831,  seised  of  lands 
situated  in  the  manor  of  Bondgate,  in  Darlington,  in  the 
county  of  Durham.  The  Defendant  EUza  Henrietta  was 
the  widow  ot  Richard  Wrighison,  and  afterwards  the  wife 
of  the  Defendant  Thomas  Topham.  The  bill,  which  was 
filed  in  July,  1842,  suggested  a  pretence  on  the  part  of 
the  Defendants,  that  Richard  fFrightson,  on  the  29th  of 
December,  1829,  executed  a  paper  writing  as  his  will,  and 

county  or  neighboarhood  in  which  each  material  witness  resides  and  is 
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that  his  ezecntion  thereof  was  attested  on  the  same  day 
by  several  witnesses  who  were  present  when  he  executed 
such  paper  writing,  and  that  he  thereby  devised  all  his 
freehold  and  copyhold  estates  whatsoever  to  the  said 
Elka  Henrietta  Topham»  her  heirs  and  assigns,  for  ever ; 
and  that  the  Defendants  further  pretended  that  EUza 
Henrietta  Tapham,  by  virtue  of  such  alleged  will,  was 
entitled  to  make  a  settlement  of  the  said  copyhold  pre- 
mises as  therein  mentioned,  and  to  procure  the  same  to 
be  surrendered  to  the  trustees  of  the  said  settlement, 
upon  the  trusts  thereof,  as  in  the  bill  mentioned.  The 
bill  prayed  a  declaration,  that,  upon  the  decease  of 
Richard  Wriffhtsan,  the  said  copyhold  hereditaments 
within  the  manor  of  Bondgate  descended  to  the  Plaintiff 
CordeUa  M^Gregcr^  as  his  customary  heiress-at-law,  and 
that  the  Defendants  might  be  decreed  to  deliver  up  pos^ 
session  of  the  same  to  the  Plaintiffs  in  right  of  the  Plain- 
tiff Con&&a  M'Gregor;  and  that  the  Defendants,  the  trus- 
tees, might  be  decreed  to  surrender  the  same  to  the  use 
of  the  Plaintiffs,  or  to  trustees  for  them,  and  to  come  to 
an  account  for  the  rents  and  profits ;  and  if  the  Defend- 
ants should  set  up  any  such  will  of  Bichard  Wrightson, 
then  that  it  might  be  ascertained  whether  any  such  will 
was  or  not  duly  signed  and  published  by  him,  whilst  of 
sound  and  disposing  mind,  memory,  and  understanding, 
and  that,  if  necessary,  an  issue  might  be  directed,  or  that 
the  Plaintiffs  might  be  at  liberty  to  bring  ejectment,  and 
the  Defendants  might  be  restrained  from  setting  up  the 
legal  estate  vested  in  the  said  trustees  in  bar  of,  or  as  a 
defence  to  such  issue  or  action. 


1844. 


8tt4tmmL 


The  will  was  dated  the  29th  of  December,  1829,  and 
the  execution  by  Mr.  Wrightson  was  attested  by  Fran- 
cis Mewburuy  the  solicitor  who  drew  the  will,  and  George 
Hind  and  Jane  Fenny,  who  were  two  of  the  domestic 
servants  of  Mr.  Wrightson,     Mr.  Mewbum,  by  his  de- 
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podtums  taken  in  the  caiiae»  testified  to  the  perfect  com- 
petency of  Richard  WrighUon^  at  the  time  of  making 
his  will,  and  affirmed  its  due  execution ;  and  the  two 
otherattesting  witnessesy  J^Kmf  and  his  wife,  {JaneFemmf 
having  become  the  wife  of  Hmd),  deposed  that  Richard 
WrighUony  at  the  time  they  were  requested  to  sign,  and 
did  sign  their  names  to  the  paper  writing  in  question,  as 
such  attesting  witnesses  thereto,  was  in  a  state  of  insen- 
sibility firom  intoxication,  and  that  the  name  of  Richard 
Wrightton  thereto  was  not  in  his  handwriting. 


At  the  hearing  of  the  cause  in  January,  1844,  an 
issue  devisayit  vel  non  was  directed  to  be  tried  at  the 
then  ensuing  assizes  for  the  county  of  Durham  (a). 


Motion.  Mr.  Anderdan  and  Mr.  Martin^  for  the  Plaintiflb, 

Argumma.     moved  to  change  the  venue  to  Westmingter^  or  to  some 
county  other  than  Durham^  Northumberland,  or  YarL 

Mr.  RaupeU,  Mr.  Smythe,  and  Mr.  Addison,  for  the 
Defendants,  opposed  the  motion* 

The  grounds  of  the  application  and  of  the  opposition 
to  it,  as  they  were  presented  to  the  Court,  will  appear 
from  the  judgment  The  authorities  cited  were.  Hill 
Y.Payne  {b).  Doe  d.  Lloyd  v.  mUiama  (c),  Seeley  v.  EU 
Kson  (rf),  Davis  v.  Lowndes  {e),  Pybus  v.  Scudamore  (/), 


(a)  The  issue  was  asked  for 
by  the  Plaintiffs,  and  submitted 
to  by  the  Defendants,  without 
any  question  being  raised  whe- 
ther the  proper  proceeding  was 
to  direct  an  issue,  or  allow  the 
Plaintiffs  to  bring  an  ejectment, 
restraining  the  Defendants  from 
setting  up  their  legal  estate  in- 


dependent of  the  devise.  See  3 
Mer.171. 

{h)  3  Dow.  Pr.  C.  695. 

(c)  5  Bing.  N.  C.  205  ;  7 
Scott,  143. 

(d,)  6  Bing.  N.  C.  229;  8  Dow. 
Pr.  C.  266 ;  8  Scott,  498. 

(«)  4Bing.  N.C.  711. 

(/)  7  Scott,  124. 
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Thornton  v.  Jennings  (a),  The  King  v.  Holden{b\  Petyt 
Y.  Berkeley  (c),  Wright  y.  Tatham  (d);  3  Blackstone, 
ConL359;  1  Starkie,  Evid.  13,  14;  Lush,  Frac.  S52. 


1844. 
M'G&sGOft 

V. 
TOPHAM. 


Vice-chancellor  : — 

An  application  was  made  at  the  last  seal,  by  the 
Plaintiffs  in  equity,  to  change  the  venue  from  Durham  to 
London,  upon  a  suggestion,  that  a  fair  and  impartial  trial 
could  not  be  had  at  Durham,  York,  Northumberland,  or 
Newcastle-upon-Tyne;  and  that  the  expense  and  incon- 
venience of  trying  the  issue  at  Lancaster  or  Liverpool 
would  be  greater  than  trying  it  in  London,  It  was  sug- 
gested also  that  the  Defendants  in  equity  would  have  to 
examine  few,  if  any  witnesses,  except  Francis  Mewbum. 


Feb.  12M. 
Judgm/etU. 


The  Plaintiff's  affidavit  was  met  by  an  affidavit  on  the 
part  of  the  Defendants,  from  which  it  appears,  that  the 
capacity  of  Mr.  Wrightson  to  make  a  will  before  the 
date  of  the  will  in  question  is  a  material  issue  in  the 
cause,  and  that  the  trial  of  such  issue  will  involve  the 
necessity  of  examining  a  great  number  of  witnesses  be- 
sides Mr.  Mewbum.  In  consequence  of  this,  (as  I  un- 
derstand), or  for  some  other  reason,  the  Plaintiff's  counsel 
abandoned  their  motion  so  far  as  it  proposed  that  the 
issue  should  be  tried  in  London,  and  proposed  that  it 
should  be  tried  at  York.  This  has  certainly  placed  me 
in  considerable  difficulty,  unless  I  can  be  satisfied  that 
no  case  is  made  for  changing  the  venue  from  Durham ; 
for  there  is  not  a  word  in  the  Plaintiff's  affidavit  which 
can  be  relied  upon  as  a  reason  for  not  trying  the  issue 
at  Durham  which  will  not  equally  apply  to  York.  The 
only  question  which  the  argument  has  left  for  -my  con- 


(a)  5Bing.N.C.485. 

(b)  5  Bam.  &  Adol.  347. 
VOL.  in. 


(e)  Cowp.  510. 
(d)  2R.&MyLl. 


L  L 


H. 
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rideration  is  that  which  I  reserred, — ^whether,  leaving 
the  issue  to  be  tried  at  Durham^  I  should  give  any  spe- 
cial directious  (as  was  done  in  Tatham  v.  IVright)  for 
the  purpose  of  preventing  the  jury  from  being  composed 
of  persons  resident  at  DarUngton  or  its  immediate  ndgh- 
bourhood. 


The  ground  of  the  application  is  of  an  unusual 
character.  It  is  not  that  the  success  either  of  the  Plain- 
tiff or  the  Defendants  in  the  issue  is  a  subject  of  interest 
to  any  of  the  persons  of  the  county,  but  that  the  trial 
will  involve  the  general  character  of  one  of  the  attesting 
witnesses  to  the  will,  and  that  hb  personal  character  is 
such  an  object  of  interest  in  the  four  places  objected  to^ 
that  a  fiur  and  impartial  trial  cannot  for  that  reason  be 
expected.  And  I  will  not  say,  tiiat,  if  the  evidence 
now  before  me  were  such  as  to  support  the  suggestion, 
I  should  think  myself  justified  in  refusing  the  applica- 
tion, or  such  modification  of  it  as  I  have  referred  to, 
with  reference  only  to  the  cause  from  which  unfairness 
and  partiality  were  to  be  apprehended. 

The  only  witnesses  in  support  of  the  application  are 
the  Plaintiff  McGregor  and  his  London  solicitor.  The 
only  knowledge  upon  the  subject  which  the  latter  pos- 
sesses appears  to  have  been  derived  from  ten  days'  resi- 
dence at  Darlington^  upon  the  occasion  of  executing  the 
commission  for  the  examination  of  witnesses  in  the  cause ; 
and  if  the  trial  were  to  be  at  Darlington^  and  the  jurors 
were  to  be  selected  out  oi  Darlington^  and  not  out  of  tiie 
body  of  the  county,  his  evidence  might  be  entitied  to 
more  weight  than  I  now  think  should  be  given  to  it.  I 
cannot  regard  the  application  as  supported  by  any  evi- 
dence except  that  of  the  Plaintiff  himself. 


Now,  I  remain  of  the  opinion  which  I  before  expressed. 
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that)  if  the  objection  cannot  be  carried  higher  than  this, 
that  the  witnesses  will  be  known  in  person  and  character 
to  the  jnrorSj  that  is  no  ground  for  changing  the  venue. 
If  the  CTidenoe  led  me  to  the  conclusion  that  there  was 
reasonable  ground  for  apprehending  that  the  jury  would 
be  in  part  composed  of  persons  who,  from  their  connexion 
with  Mr.  Mewhum^  or  otherwise,  would  be  disposed  to 
support  the  will,  whether  his  evidence  were  true  or  false, 
or  without  fairly  trying  the  character  of  that  evidence,  I 
should  strongly  have  desired  to  grant  the  Plaintiff's  ap- 
plication. But,  considering  out  of  how  large  a  mass  of 
population  the  forty-eight  jurors  must,  in  the  first  in- 
stance, be  selected, — tiiat,  unless  out  of  tiiat  forty-eight 
(to  be  selected  without  the  possibility  of  favour  or  par^ 
tiality)  more  than  twelve  should  be  of  the  character 
which  the  Plaintiff's  objection  supposes,  tiie  Plaintiff's 
suggestion  must  be  groundless;  and,  conadering  also 
tiiat  the  place  of  trial  will  be  eighteen  or  twenty  miles 
from  DarUngton,  I  tiiink  I  should  be  making  applica- 
tions of  this  nature  too  much  a  matter  of  course  if  I 
were  to  grant  it  to  any  extent. 


1844. 
M'Grkgor 

V. 
TOPHAM. 

Judgment. 


Costs  of  the  motion  reserved. 


A  motion  was  now  made  on  behalf  of  the  Plaintiffs, 
tiiat  the  cause  might  be  ordered  to  be  tried  at  the  sittings 
in  London  or  fVestminster,  the  Plaintiffs  offering  to  abide 
such  order  as  the  CoUrt  might  make  in  respect  of  the 
extra  costs  of  the  Defendants,  occasioned  by  the  exa- 
mination of  their  witnesses  ia  London:  or  that  the  cause 
might  be  tried  at  York,  by  a  jury  chosen  from  the  West 
Riding,  or  in  any  county  other  than  Durham. 


Mr.  Anderdon  and  Mr.  Martin,  for  the  motion ;  and 
Mr.  BoupeU,  Mr.  Smythe,  and  Mr.  Addison^  contrd. 

L  l2 


Feb.  17M. 
Motion, 
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Vice-Chancellob,  after  obeeryingy  that  the  application 
to  change  the  venue  was  rested,  in  the  first  phioe, 
upon  the  influence  or  supposed  influence  of  Mr.  Meuy^ 
bum  in  the  county;  and  that  the  imputation,  that 
Mr.  Mewburn  would  actiyely  use  that  influence  in  an 
improper  manner,  had  been  repudiated  by  the  coun- 
sel for  the  Plaintiffs;  and  that,  rejecting  the  direct 
and  active  exercise  by  Mr.  Mewburn  of  any  influence 
he  might  possess,  the  question  remained  as  to  influence 
of  a  different  character : — 


Now,  upon  that  I  have,  as  to  one  point,  already  ex- 
pressed an  opinion.  I  am  of  opinion,  without  any  re- 
serve or  qualification,  that  the  mere  fiust,  that  Mr.  Mew- 
burn,  and  such  character  as  he  has  earned  in  life,  whe- 
ther good  or  bad,  are  known  throughout  the  county  of 
Durham,  independently  of  the  act  brought  into  question 
in  this  cause,  is  no  ground  for  chan^ng  the  venue.  It 
is  one  thing  for  the  character  of  a  witness  to  be  known, 
which  Blackstone  seems  to  think  conducive  to  justice, 
and  another  for  the  jury  to  bring  prejudices  and  par- 
tialities to  the  trial  of  the  right,  which  it  was  the  object 
of  the  statute  of  Anne  (a)  to  remedy. 


[His  Honor  then  proceeded  to  consider  the  weight  to 
be  attributed  to  the  affidavits  in  support  of  the  applica- 
tion, with  reference  to  the  opinions  expressed  by  the  de- 
ponents, that  a  fair  trial  could  not  be  had  in  the  county 
of  Durham, — as  to  the  relations  and  connexions  of  Mr. 
Mewburn  in  the  county, — ^his  extensive  practice,  and 


(a)  4  &  5  Ann.  c.  6.  Faries- 
cue,  (De  Laud.  L.  L.,  c.  26),  treat- 
ing of  the  adrantages  of  the  Eng- 
lish mode  of  trial,  adverts  to  the 
knowledge  of  the  character  of  the 
witnesses  as  one  of  the  qualifica- 


tions of  the  jurors  which  fit  them 
to  be  judges  of  the  fact :  '*  Isti 
omnia  sciunt,  quae  testes  depo- 
nere  norant,  et  i*ti  tesHum  pro- 
duelorum  agno§cufU  cofuiantiaMi 
tnconUarUiasque,  etfamam" 
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numerous  clients,  among  others  land-owners  and  railway 
companies, — the  excitement  said  to  preyail  in  the  neigh- 
bourhood with  regard  to  the  subject  of  the  trial, — and  the 
allegation,  that  betting  had  taken  place  on  the  result] 

There  is  nothing  in  these  facts,  explained  as  they  are 
by  the  affidavits  on  behalf  of  the  Defendants,  calculated 
to  raise  a  presumption  that  prejudice  or  partiality  can 
reasonably  be  supposed  to  affect  a  special  jury  chosen 
from  the  body  of  the  county.  So  far  am  I  from  draw- 
ing that  conclusion,  that,  were  I  upon  a  jury  in  which  a 
professional  num,  in  whom  I  had  been  in  the  habit  of 
confiding,  stood  charged  with  the  conduct  with  which, 
in  this  case,  Mr.  Mewbum  stands  charged,  I  should  most 
strictly  watch  the  evidence  for  the  very  purpose  of  ascer- 
taining whether  my  previous  confidence  had,  or  had  not, 
been  misplaced.  With  regard  to  the  degree  of  excite- 
ment or  interest  produced  in  the  mind  of  the  public, 
from  which  the  jurors  are  to  be  selected,  attending  to  the 
position  in  which  the  witnesses  stand,  and  to  the  limited 
local  range  which  they  give  to  the  supposed  excitement, 
I  cannot  think  the  apprehensions  of  the  Plaintiffs  have 
any  just  foundation, — that  a  jury,  coming  from  the  body 
of  the  county,  may  not  safely  be  trusted  with  the  deci- 
sion of  the  question  in  this  issue.  I  think  the  observa- 
tion of  a  learned  judge  in  one  of  the  cases  cited  was  well 
applied  to  this  case.  The  party  in  the  cause  erroneously 
supposes  the  world  to  take  that  interest  in  the  ques- 
tion which  he  naturally  takes  in  it  himself.  I  regret 
that  I  cannot,  for  the  satisfaction  of  the  Plaintiffs,  induce 
the  Defendants  to  change  the  venue  to  York ;  but  I  can- 
not do  it  adversely. 

Motion  refused  with  costs. 


1844. 


Judgment, 


The  counsel  for  the  Defendants  consented  that  jurors 
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residing  within  five  miles  ot  DarUngUm  ahould  be  ex- 
cluded. 


The  issue  was  tried  at  the  Spring  Assizes  for  the 
county  of  Durham ;  and  the  jury  found  that  Richard 
Wrightson  did,  by  the  said  paper  writing,  devise  his  es- 
tate and  interest  of  and  in  the  said  copyhold  lands  and 
tenements  in  manner  and  form  alleged. 


24M,  26M,         The  Plaintifis  moved  for  a  new  trial  of  the  issue  de- 

28/A  29M 

jy^^  *     visavit  vel  non,  and  that  sudi  trial  might  be  ordered  to 
^'^844^^'      be  held  in  London  or  Middlesex^  or  such  other  place  as 
the  Court  should  direct 


Mr.  KeUxfy  Mr.  Anderdon,  Mr.  Martin^  and  Mr.  Cromp- 
ton,  were  heard  in  support  of  the  motion;  and  Mr. 
Knowles,  Mr.  Wortley^  Mr.  RomiUxfy  Mr.  Smyihe,  and 
Mr.  Addison,  contri.  The  cases  of  Earl  of  DarUngton  v. 
Bowes  (a),  Pemberton  v.  Pemberton  (J),  White  v.  Wil- 
son (c),  Locke  V.  Colman  (rf),  Wibon  v.  Beddard{e)f  and 
O'Connor  v.  Malone  (/),  were  referred  to. 


Notfemberiith.  Thb  VICE-CHANCELLOR,  after  minutely  weighing  the 
evidence  given  at  the  trial,  and  the  affidavits  made  in 
support  of  the  application,  refused  the  motion. 


(a)    1   Eden,  270;  and  lee 

cited  in  the  notes  thereto. 
(6)  11  Ves.  50. 
(c)  13  Ves,  87. 


(J)  2  Myl.  &  Cr.  42,  635. 
(e)  12  Sim.  28. 
(/)  1  Maclean  &  Robinson, 
468. 
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MUNDAY  V.  KNIGHT.  2itlXd2%k 

TAprU. 
HE  bill  stated,  that  W.  B.  Matfy  by  his  will,  dated  A  general 
the  19th  of  July,  1726,  devised  and  bequeathed  his  L  t?be°refer^ 
manor  of  Godmersham^  and  all  other  his  estate  and  pro-  !|ifi^  b***  Jhw 
perty  unto  and  to  the  use  of  T.  Brtmdnaxy  his  heirs,  particular  all©- 

A  .  gationa  of 

executors,  &c,  upon  trust  out  of  the  rents,  issues,  and  fraud  which  the 
profits  thereof,  to  maintain  and  educate  Thomas  May^  bat,1f°here  be 
the  only  child  of  the  said  testator,  during  his  infancy,  and  "^edfi^J'^a^'' 
to  lay  out  and  invest  the  surplus ;  and  that  the  testator  of  fraud,  a 
devised  and  bequeathed  the  said  manor  and  other  estate  —where'the 
and  property,  and  the  said  surplus  income,  to  the  said  ^y  ^J^f 
Thomas  May^  his  heirs,  executors,  &c,  on  his  attaining  "^'  *^!!^^*° 
twenty-one;  and  that  the  testator  appointed  T.  Broad"  notaoatainthe 
nox  his  executor  and  guardian  of  his  said  son  during  his  murrS?*^ 
minority :  that  the  testator  died  in  1726,  leaving  Thomas      staitmnu 
May,  hb  son,  then  an  infant  of  nine  months  old ;  and 
his  will  was  proved  by  T  Broadnox,  who  took  posses- 
sion of  the  real  and  personal  estates  of  the  testator : 
that  7.  Broadnox  placed  the  said  TTiamas  May  under 
the  care  of  a  nurse,  to  whom  he  from  time  to  time  paid 
small  sums  of  money  for  the  bare  maintenance  of  herself 
and  the  said  Thomas  May,  and  caused  the  said  Thomas 
May  to  be  brought  up  in  poverty  and  without  education, 
for  the  purpose  of,  and  thereby  succeeded  in,  keeping  him 
in  ignorance  of  his  rights  under  the  will  of  the  testator : 
that  T  Broadnox  assumed  the  surname  of  May,  to  give 
colour  to  his  being  owner  of  the  estates ;  and  that  he  after- 
wards took  the  name  oi Knight :  that  the  said  T.  B.  Knight, 
until  his  death,  supplied  Thomas  May  from  time  to  time 
with  small  sums  of  money  out  of  the  income  of  the 
sidd  estates  for  his  support,  and  applied  the  residue  of 
such  income  to  his  own  use :  that  T,  B.  Knight  died  in 
1781,  and  his  son  Thomas  Knight  entered  into  possession 
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of  the  said  estates  by  virtue  of  some  deed  or  will  whidi 
the  Defendant  refused  to  discover :  that  Thomas  Kmghi^ 
until  his  deaths  supplied  Thonuu  May  with  small  sums 
of  money  for  his  support :  that  Thomas  Knight  died  in 
1794^  and  Catlierine  his  widow,  entered  into  possession 
of  the  said  estates :  that  in  1797  Catherine,  in  considera- 
tion of  40,000/L  paid  to  her  by  the  Defendant,  (then  E. 
Austin),  released  to  him  her  alleged  interest  in  the  said 
estates:  that  the  Defendant  thereupon  took  the  name 
of  Kniffhti  to  give  a  colour  to  his  being  owner  of  the  said 
estates,  and  entered  into  possession  thereof,  and  still  con- 
tinued in  such  possession :  that  the  Defendant  supplied 
Thomas  May,  until  his  death,  with  small  sums  of  money, 
out  of  the  income  of  the  said  estates,  and  applied  the 
residue  of  such  income  to  his  own  use:  that  Thomas 
May  died  in  1825  intestate,  leaving  Elizabeth,  his  only 
child,  the  late  wife  of  the  Plaintiff,  surviving:  that  the 
said  Elizabeth  died  in  1828,  leaving  the  Plaintiff  tenant 
by  curtesy  of  the  said  estates. 


The  biU  charged,  that  the  said  Thomas  Knight,  and 
Catherine  his  wife,  and  the  Defendant,  instead  of  deliver- 
ing up  possession  of  the  estates  to  Thomas  May,  as  they 
ought  to  have  done,  took  advantage  of  his  ignorance  of 
his  rights  under  the  wiU  of  the  testator,  and  received  the 
income  of  the  said  estates,  only  paying  him  such  small  ' 
sums  as  aforesaid:  that  Thomas  May  was  illiterate, 
and  was,  by  the  fraudulent  contrivances  of  the  said 
Thomas  Knight,  Catherine  his  widow,  and  the  Defend- 
antj  kept  in  ignorance  of  his  rights  imder  the  said  will 
The  bill  charged,  that  the  Defendant  threatened  to  set 
up  a  term  of  years,  created  in  1720,  and  which  he  alleged 
was  vested  in  his  trustee,  by  way  of  defence  to  an  action 
of  ejectment,  which  the  Plaintiff  intended  to  commence 
against  him  for  the  recovery  of  the  said  manor  and  es* 
tates :  that  the  PMntiff  could  not  safely  proceed  to  trial 
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in  the  said  action  without  discoyery  of  the  said  matters ; 
and  it  prayed  such  discovery,  and  that  the  Defendant 
might  be  restrained  from  setting  up  the  term  in  bar  to 
the  ejectment. 

The  Defendant  demurred. 
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Mr.  RomiUy  and  Mr.  JBai/y,  for  the  demurrer,  sidd, 
that  the  trust  estate,  under  the  will,  determined  in 
1747,  when  Thomas  May  attained  his  age  of  twenty-one 
years:  2  Jarman  on  Wills,  213;  Doe  dem.  White  y. 
Simpson  (a).  The  possession  was  adverse  from  that 
time ;  and  the  alleged  chum  was,  therefore,  barred  by  the 
Statute  of  Limitations,  (3  &  4  Will.  4,  c  27):  Foster  v. 
Hodgson  {b).  The  charges  of  fraud  were  too  vague  and 
indefinite  to  take  the  case  out  of  the  operation  of  the 
statute. 


Argument, 


Mr.  Cooper  and  Mr.  Stevenson^  in  support  of  the  bill, 
argued,  that  the  charges  of  fraud  were  sufficiently  dis- 
tinct; but,  if  not,  that  the  payment  of  some  part  of  the 
rents  and  profits  to  Thomas  May^  during  his  life,  kept 
the  claim  on  foot  until  his  death  in  1825 ;  and  therefore, 
in  either  view,  the  bill  was  sustainable. 


Vice-Chancellob,  after  adverting  to  the  allegations 
of  the  bill,  and  the  impossibility  that  the  Plaintiff,  or  any 
person  now  living,  should  have  made  such  allegations 
upon  his  own  knowledge,  after  the  time  which  had 
elapsed  since  the  fraud  was  said  to  have  been  committed, 
proceeded : — 

The  bill  is  one  upon  which  no  discovery  can  be  ex- 
(a)  5  East,  162.  (6)  19  Yes.  180. 


Judgment. 
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pectecL   The  Plaintiff,  howeYer,  is  entitled  to  the  benefit 
of  the  all^ations  appearing  upon  it,  the  truth  of  which 
the  .demurrer  admits.   I  am  bounds  however,  in  this  case, 
to  apply  the  rule  that  the  intendment  must  be  against 
the  pleader.     According  to  the  all^ations  of  the  bill, 
the  property  has  been  held  under  an  adverse  title  for 
more  than  half  a  century  prior  to  the  filing  of  the  bilL 
The  case,  therefore,  is  within  the  3rd  section  of  the  3  & 
4  WilL  4,  c.  27,  and  the  onus  of  taking  the  case  out  of 
the  operation  of  that  statute  lies  upon  the  Plaintiff 
This  can  be  done  only  in  two  ways : — ^first,  by  shewing 
that  T.  Broadnox  held  the  property  on  an  express  trust; 
or,  secondly,  by  proving  that  he  kept  possession  of  the 
property  by  a  concealed  fraud,  which  could  not,  by  rear 
sonable  diligence,  have  been  discovered.     The  demurrer 
must  be  allowed,  unless  the  case  can  be  brought  under 
one  or  the  other  of  these  exceptions.    It  was  admitted 
that  the  trust  as  to  the  lands  ceased  in  1746.    That  was 
the  effect  of  the  limitations  contained  in  the  will,  for 
although  the  lands  were  devised  to  T.  Broadnox  in  fee, 
yet  there  was  no  direction  to  convey  them  to  Tkamas 
May  when  he  should  attain  the  age  of  twenty-one  years. 
There  was  no  act  to  be  done  by  T.  Broadnox,  and  the 
limitations  were  admitted  to  be  the  same  in  effect  as  if 
the  devise  had  been  to  T.  Broadnox  until  the  infant  at- 
tained the  age  of  twenty-one,  without  remainder  to  the 
infant  on  attaining  that  age.     Until  Thomas  May  at- 
tained twenty-one,  no  doubt  there  was  a  trust,  and,  if 
T,  Broadnox  had  been  alive,  there  might  have  been  a 
question  on  the  title  to  relief  for  there  was  a  trust  for 
the  accumulation  of  the  rents  and  profits,  with  respect 
to  which  he  might  have  had  to  account.    The  bill,  how- 
ever, is  silent  as  to  that  part  of  the  case.    It  alleges  that 
the  rents  and  profits  of  the  property  were  applied  by 
T.  Broadnox  to  his  own  use ;  but  no  relief  is  prayed  in 
respect  of  that  part  of  the  trust.     Supposmg  even  that 
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a  trust  did  exist,  it  certainly  would  have  ceased  alto- 
gether when  the  possession  became  adverse.  The  rule 
laid  down  in  Kemp  v.  Pryor  (a)  is,  that  the  bill  must 
state  a  case,  which,  if  proved,  would  necessarily  entitle 
the  Plaintiff  to  relief,  or  otherwise  it  is  demurrable. 
According  to  the  case  made  by  the  bill  the  trust  ceased 
in  1746;  but^  if  it  did  not,  still,  upon  the  all^ation 
of  the  purchase  in  1797,  it  clearly  ceased  in  that  year. 
Since  that  time  there  has  been  an  adverse  possession, 
and  the  only  question  remaining  is,  whether  the  adverse 
possession  can  be  attributed  to  a  concealed  fraud,  which 
oould  not  with  reasonable  diligence  have  been  dis- 
covered. 


1844. 


The  case,  with  respect  to  fraud,  raises  some  difficulty. 
Where  a  bill  alleges  a  specific  case  as  a  ground  for  re- 
lief, and  then  charges  that  the  Defendant  conmiitted 
fraud,  the  Court  is  bound  to  consider  the  general  charge 
of  fraud  with  reference  to  the  particular  allegations. 
For  that  there  are  many  authorities.  But  where  the 
bill  contuns  only  general  charges  of  fraud,  and  does  not 
explain  in  detail  what  the  nature  of  the  fraud  is,  there 
is  more  difficulty  in  applying  a  rule.  Where  there  is  a 
charge  of  fraud,  and  the  Defendant  demurs,  he  admits 
the  charge  to  be  true,  and  the  demurrer  must  be  over- 
ruled ;  but,  if  the  allegation  is  so  vague  that  it  is  impos- 
sible to  make  out  what  the  pleader  means  to  represent, 
the  Court  must  treat  such  general  charge  as  too  indefinite 
and  uncertain  to  be  regarded  (A).   It  cannot  be  presumed 


(a)  7  Ves.  237. 

(6)  See  cases  of  uncertainty  of 
allegation  : — Metcalf  v.  Hervey, 
1  Ves.  248;  The  Ea$t  India 
Company  v.  Henchman^  I  Ves. 
jun.  287  ;   Cresset  v.  MUton,  1 


Ves.  jun.  449  ;  Ryves  v.  Eyves, 
3  Ves.  343  ;  The  Mayor  and 
Commonalty  and  Cilizeru  of  Lon- 
don V.  Levy^  8  Ves.  398 ;  Jones 
V.  Jones,  3  Mer.  161 ;  The  Prin- 
cess of  Wales  V.   The  Earl  of 
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Judgment. 


that  the  parties  who  have  held  the  property  in  snooeadon 
since  1747  had  actual  notice  of  the  fraud  imputed  to 
them,  and  the  will  does  not  specifically  all^e  that  any 
of  them  had  sndi  notice.  The  only  way  in  which  I  am 
asked  to  infer  notice  on  their  parts  is,  from  two  all^a- 
tions  of  the  bill, — one,  thtft  they  took  advantage  of  the 
ignorance  of  Thomas  May^ — and  the  other,  that,  by 
fraudulent  contrivances,  he  was  kept  in  ignorance  of  his 
title  and  legal  rights.  If  the  bill  had  contained  distinct 
allegatioDs  of  notice,  it  might  have  been  proper  that  ope- 
ration should  be  given  to  tiie  all^ation  of  fraudulent 
contrivances.  The  statement,  however,  simply  is,  that 
the  property  has  been  enjoyed  adversely  since  1746, — 
nearly  a  century ;  and  that  it  has  been  so  by  means  of 
the  fraudulent  contrivance  of  four  or  five  persons  in  suc- 
cession, during  that  period :  I  cannot  allow  such  a  charge 
to  have  any  effect.  It  is  the  case  of  a  fishing  bill,  and 
I  am  only  following  the  decided  cases  when  I  say,  that 
these  charges  are  too  vague  to  sustun  it 


Demurrer  allowed. 


Liverpool^  1  Swans.  126;  McGre- 
gor V.  The  Eaet  India  Company^ 
2  Sim.  454 ;  Mendizabel  v.  Ma- 
ehadOf  1  Sim.  77 ;  Walbum  v. 
Inffilbff,  1  Myl.  &  K.  61 ;  Hard- 


man  v.  EUames,  5  Sim.  640 ;  S.C., 
2  Myl.  &  K.  732  ;  Sianebwy  v. 
Arktcriffhty  6  Sim.  481 ;  Frietas 
V.  Dos  Santos,  1  Young  &  J. 
674. 
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OVEKTON  V.  BANISTER.  3^  and  sth 
m  May. 

X  HE  Defendant  John  Banister,  owing  to  the  improper  Payment  by  a 

application  of  trust-funds  by  Ms  hroilier  James,  who  was  SSJ^Tcwtn? 

a  co-trustee  with  him,  became  liable  to  make  crood  a  sum  ^^^  *™**»  ***?•- 

of  600^,  4L  per  cent,  stock,  and  interest,  to  the  three  ag«i  on  the 

children  of  James,  who  were  infants  at  the  time  of  the  ation'i^'h^  * 

breach  of  trust  (a).     The  son  of  James,  who  was  the  ^^^t 

eldest  of  his  three  children,  came  of  a£ce  in  1817,andthe  «^c  had  attain- 

,  ed  the  age  of 

Defendant  John  Banister  thereupon  satisfied  his  claim  on  twenty-one, 

the  trust-funds,  and  was  released  in  respect  of  that  share,  diacharge  to  the 

The  other  two  children  were  named  Mary  Ann  and  S^!!?*!!  5!T;?* 

^  sum  80  paid ; 

Sarah:  Mary  Ann  attained  twenty-one  in  December,  butareleaae 

''  '   ezecnted  by  the 

1833,  and  Sarah,  in  July,  1836.  infant  to  the 

trustee  of  all 
demands  in  re- 


in November,  1832,  a  Mr.  CoUU,  a  solicitor,  applied  2~f  ^/S*'  . 

^    ^^  trust,  held  not 

to  John  Banister,  by  letter,  stating,  that  Mary  Ann  would  to  be  a  bar  to 

attain  twenty-one  in  the  following  month,  and  claiming  game  cestui  que 

thereupon  a  sum  of  about  480/.  stock,  as  her  share  of  the  JJIe^^J^*',!. 

trust-funds.  This  letter  was  accompanied  by  a  note  writ-  though  such 

,  suit  was  not 

ten  by  James,  her  father,  stating,  that  Mary  Ann  would  be  brought  until 

ofage  in  December,  1832.  J(9AnJ3ant9/^,  upon  this  repre-  afte^/thecMtni 
sentation,  after  some  correspondence,  agreed  to  pay  Mary  ^^^^^^  *^ 
Ann  225L,  the  remainder  to  be  accounted  for  by  James,  twenty.one. 
her  father.    This  225/.  was  accordingly  paid,  and  Mary      statemeni. 
Ann  executed  an  indenture  of  release,  dated  the  19th  of 
February,  1833,  reciting,  that  she  had  attained  her  age 
of  twenty-one  on  the  13th  of  December,  1832,  and 
thereupon  became  entitled  to  her  third  part  of  the  trust- 
fund  and  accumulations ;  reciting  also  the  said  agreement 
that  John  Banister  should  pay  225/.  and  be  released, 
and  James  should  account  for  the  residue ;  and  witness- 

(a)  See  Overton  v.  BanUter^  4  Beav.  205. 
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Siatemeni. 


ing,  that,  in  consideratioii  of  such  payment  thereby  ac- 
knowledged by  the  said  Mary  Ann,  she  thereby  released 
and  discharged  John  Banisier  from  all  claim  or  demand 
in  respect  of  her  share  of  the  said  trust-funds,  and  the 
interest  thereof.  In  August,  1834,  an  application  was 
made  to  J(An  Banister  by  the  same  solicitor,  stating  that 
Sarah  had  attained  her  age  of  twenty  •one.  John  Banister 
having  made  some  question  of  this  fact,  James  and  his 
wife,  the  father  and  mother  of  Sarah,  made  affidavits  of 
the  truth  of  it;  and,  upon  receiving  such  affidavits,  John 
Banister  entered  into  the  same  arrangement  concerning 
Sarah^s  share  as  he  had  made  with  r^ard  to  Mary 
Ann\ — ^paid  her  the  sum  of  225il,  and  received  a  like  re- 
lease, executed  by  Sarah,  dated  the  18tii  of  August, 
1834.  Neither  the  propriety  of  the  payment^  nor  the 
validity  of  the  release  was  questioned  until  several  years 
after  Mary  Ann  and  Sarah  attained  their  ages  of  twenty- 
one  :  James  Banister,  the  father  and  co-trustee,  was  in- 
solvent 


In  October,  1840,  Sarah  married  the  PbdntiiF  Overton. 
In  May,  1841,  Sarah  and  her  husband,  and  Mary  Ann, 
filed  their  biU  against  John  and  James  Banister,  stating 
the  trust,  admitting  that  the  PlwitiiFs  had  received  225/. 
each  on  account  thereof,  suggesting  that  the  Defendant 
John  Banister  pretended  that  the  Plaintiffs  had  executed 
some  deed  or  deeds,  and  charging  that  they  were  igno- 
rant of  the  contents  thereof,  and  ought  not  to  be  bound 
thereby.  The  bill  prayed,  that  an  account  might  be 
taken  of  the  trust-funds,  and  of  the  dividends  and  accu- 
mulations thereof,  and  that  what  should  be  found  due  to 
the  Pluntiifs  on  such  account  might  be  paid  to  them 
respectively  by  the  said  Defendants.  The  answers  ad- 
mitted the  facts  as  above  stated.  Cottk,  the  solicitor 
through  whom  the  communications  had  taken  place,  had 
since  died. 
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Mr.  Kenycn  Parker  and  Mr.  Faber  submitted,  that  1844. 
the  decree  was  of  course,  unless  the  Defendants,  the 
trustees,  could  shew  that  they  had  been  discharged  from 
their  liability  by  some  act  of  the  cestui  que  trusts ;  and 
that  an  indenture  executed  by  the  Plaintiffs  during  in- 
fancy could  not  be  a  bar  to  their  daim. 

Mr.  Perry i  for  James  Banister. 

Mr.  RovniBy  and  Mr.  Shadwell,  for  the  Defendant 
John  Banister,  argued,  that  the  Plaintiffs  could  not  have 
joined  in  the  transaction  of  1 832  and  1834,  without  being 
parties  to  the  fraud  committed  upon  their  trustee ;  and 
that  the  Court  would  not  permit  them  now,  on  a  technical 
ground,  to  disavow  their  acts :  they  had  represented  them- 
selves to  be  of  age  by  the  recitals  in  their  deeds,  and  the 
Court  would  bind  them  by  that  representation.  Lord 
Chancellor  Cawper  Yiad  gone  farther  tiian  merely  binding 
a  party  by  deliberate  acts  which  took  place  in  his  mi- 
nority :  he  held,  that,  **  if  an  infant  was  old  enough  and 
cunning  enough  to  contrive  and  carry  on  a  fraud,  he 
ought,  in  a  court  of  equity,  to  make  satisfaction  for 
it"  (a).  And,  in  a  later  case.  Lord  Chancellor  JTin^ de- 
creed, that  a  defendant  should  either  confirm  a  lease 
which  he  had  made  at  seventeen  years  of  age,  or  refund 
the  fine,  saying  emphatically — ^'Infants  have  no  privilege 
to  cheat  men"  (A).  Li  Cory  v.  Grertcken  (c),  Sir  Thomas 
Pbimer  held,  that  the  fraudulent  conduct  of  an  infant 
affected  persons  claiming  under  him. 

Mr.  Kenyon  Parker,  in  reply,  said,  that  the  cases  cited 
would  have  been  authorities  for  tiie  Defendant  if  the  bill 

(a)   Waits  V.  Cresswetij  9  Vin.  ed.  10. 

Abr.,  tit "  Enfant,"  N.,  pi.  24,  p.  (b)  Evroy  v.  Nicholas,  2  Eq. 

415,  cited  9  Mod.  96  ;  Sugden  Ca.  Ab.  488. 

Vend.  &  Pur.,  Vol.  3,  p.  428,'  (c)  2  Madd.  40. 
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Arffument. 


had  sought  to  recover  the  monies  which  the  Flaintiffs 
had  received  during  their  infancy ;  but  as  the  suit  was 
only  to  recover  the  residue  of  the  trust^funds,  whidi 
there  was  no  pretence  had  ever  been  pud,  the  cases  re- 
ferred to  rather  supported  the  case  of  the  Plaint!^ 


Maydth. 
Judgment, 


Vicb-Chancellor  : — 

The  Plaintiffs  in  this  case,  giving  credit  for  sums 
which  have  been  received  by  them,  are  entitled  to 
the  decree  for  an  account  of  what  remains  due  to  them 
in  respect  of  their  legacies.  A  case  of  more  gross  and 
deliberate  fraud  has  never  come  under  my  observation. 
If  the  Plaintiffs  by  their  bill  had  asked  payment  over 
again  of  the  225J.,  they  certainly  would  have  failed  in 
obt^ning  such  a  decree:  the  cases  cited  at  the  bar 
would  have  been  sufficient  authority  for  rejecting  that 
claim.  I  am  inclined  also  to  think,  that,  if  the  Plaintiffs 
had  obtained  any  other  benefit  whatever  from  the  De- 
fendant John  Banister^  the  Court  would  not  have  ^ven 
them  relief  in  this  suit  except  upon  the  terms  of  their 
^ving  up  what  had  been  so  obtained.  But,  as  the  case 
stands,  John  Banister  was  liable  to  them  for  the  whole 
of  their  respective  shares  of  the  trustr-fund  and  ac- 
cumulations, and  they  have  received  no  more  than  225/. 
each.  The  question,  therefore,  is,  whether  the  defence 
set  up  is  an  answer  to  a  bill  for  an  account  of  the  re- 
mainder. The  answer  of  John  Banister  relies  on  the 
release  which  was  given  for  all  demands.  That  would 
have  been  a  bar  at  law  if  given  by  an  adult,  but  the  re- 
lease of  infants  is  worth  nothing  in  law.  The  release, 
then,  being  void  at  law,  the  Defendant  cannot  at  the 
utmost  do  more  than  rely  upon  it  as  an  agreement  in 
equity ;  and  the  first  question  is,  whether,  if  the  re- 
leases had  been  executed  after  the  Plaintiffs  had  attained 
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twenty-one,  such  releases  could  have  been  admitted  in 
equity  as  a  bar  to  the  suit  JohnBanister  was  liable  for 
the  whole  of  the  shares  of  the  Plaintiflb  in  the  trust- 
funds;  and  the  agreement  was,  that,  on  payment  of  part 
of  what  was  so  due  to  them,  the  rest  should  be  released. 
It  has  been  dedded  in  numerous  cases  at  law,  that  pay- 
ment of  part  of  a  debt»  with  an  agreement  simply  to 
forbear  the  rest,  is  void,  on  account  of  the  want  of  con- 
sideration: Fitch  V.  Sutton  {a).  In  this  case  I  cannot 
say  there  was  any  consideration  for  the  agreement  at 
the  time  it  was  made ;  and,  if  the  consideration  is  to  be 
supposed  to  arise  out  of  the  delay  which  has  since  taken 
place,  there  are  other  circumstances,  which,  with  refer- 
ence to  that  point,  must  be  taken  into  consideration. 


1844. 
Otsrtox 

V, 

Banxstbk. 
Judgmmii. 


John  Banister,  as  trustee  to  the  parties,  was,  in  a 
sense,  bound  to  inform  them  what  their  interests  were 
in  the  trust-funds;  and,  therefore,  what  their  rights 
were  as  against  the  trustees.  If  Cotik  could  be  shewn 
to  have  acted  for  these  parties  as  their  solicitor,  ad- 
versely to  the  Defendant,  I  will  not  say  the  case  might 
not  have  required  a  different  consideration.  It  does 
not,  however,  appear  in  what  situation  Cottk  stood 
with  regard  to  the  respective  parties.  The  Plaintifis 
were  infants  at  the  lime  of  the  transaction,  and  the 
bill  alleges  that  the  release  was  not  read  over  to  them. 
Cottk  is  dead :  his  derk,  who  was  present  as  an  attest- 
ing witness,  has  been  examined,  and  the  Defendant  has 
not  sought  to  rebut  the  allegation  of  the  bill,  by  asking 
him  whether  the  release  was  read  over,  or  not  I  give 
entire  credit  to  the  statement  of  the  Defendant  John 
Banister.  Morally  speaking,  he  is,  no  doubt,  innocent 
I  look  upon  the  whole  transaction  as  the  act  of  James. 
The  result,  however,  as  it  appears  to  me,  is,  that  this  is 


VOL.  ui. 


(a)  5  East,  230. 
M  M 


H.  W, 
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not  an  agreement  whidi  would  be  binding  iti  equity^  un- 
less the  subsequent  delay  was  sudb  as  to  raise  a  oon- 
sideiBtion  to  support  it;  but  no  sudb  case  has  been  sug- 
gested. Jame9  is  represented  by  all  parties  as  having 
been  insolvent  from  the  beginning.  I  think  I  cannot 
refuse  according  to  strict  law,  to  decree  an  account  of 
what  is  due  to  ihe  Plaintiffib  in  respect  of  the  ci^tal 
stock  and  dividends,  inserting  in  the  decree  a  direction 
to  allow  the  Defendant  the  two  sums  of  225/L  which  he 
has  already  pud  to  the  Plaintiffs.  No  costs  to  be  given 
to  the  hearing,  further  directions  and  the  subsequent 
costs  being  reserved. 


Nw.  25M. 

Order  for  lea?o 
to  enter  the  aer- 
Tioe  of  a  copy 
of  the  bill  un- 
der the  24th 
Order  of  Au- 
guflt,  1841,  on 
the  statement 
at  the  bar,  that 
the  draft,  as 
settled  by  coon- 
td,  contamed 
no  prayer  for 
aoconnt,  pay* 
ment,  convey- 
anoe,  or  other 
direct  relief 
against  the  De- 
todant,  with- 
oat  requiring 
an  affidavit  of 
that  fact  or  ex- 
planation of 
the  nature  of 
the  suit. 


HUDSON  t;.  DUNGWORTR 

L  HE  affidavit  of  service  of  a  copy  of  the  bill  did  not 
state  that  no  direct  relief  was  thereby  prayed  against 
the  Defendant  so  served ;  but 

Mr.  W.  T.  S.  Damelf  moving  to  enter  the  memoran- 
dum under  the  Order  XXIY  of  August,  1841,  said,  that 
the  draft,  as  settled  by  him,  prayed  no  such  relief;  and 
he  was  instructed  that  the  bill  on  the  file  was  a  copy  of 
that  draft :  Maxohood  v.  Labouchere  (a). 

Ordered. 


(a)  12  Sim.  362. 

The  note  to  the  case  of  Weldi  v.  Welch,  1  Hare,  593,  as  qualified 
by  Braughton  v.  BroughUmf  ante,  335,  and  the  above  case,  appears 
to  point  out  all  the  evidence  which  is  required  by  the  Court  on  the 
motion  for  leave  to  enter  the  memorandum  of  service. 


H, 
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KIRK  V.  EDDOWE&  mLfr^ 

June. 

.•  EDDOWES,  by  hie  will,  dated  in  June,  1827,  Thetertator 

after  directing  that  his  debts,  and  funeral  and  testa-  g^^^sooo/. 

mentary  expenses,  should  be  pwd  by  his  executors,  and  for^h^j^*^ 

bequeathing  his  household  goods  and  furniture  to  his  um,  for  life, 

,  with  remaiDdor 

daughter,  Elizabeth  Kirky  gave,  devised,  and  bequeathed  to  her  children 
all  and  every  his  messuages,  cottages,  closes,  lands,  te-  lljjfnf^n^in 
nements,  hereditaments,  and  real  estate,  situate  in  the  ^^^  ^^  *P- 

'  ^        pomtment,  to 

county  of  Leicester y  or  elsewhere ;  and  also  all  and  sin-  ber  children 

gular  his  monies,  securities  for  money,  stock  in  trade  proTisions  for 

plate,  wines,  horses,  books,  book  debts,  sum  and  sums  of  I5^(^^t 

money,  and  securities  for  money,  which  should  be  due  and  ^^^  ^^J  ***«  ■'^V 
.    ^  .  /*  ititnUon  of  their 

owing  to  him  at  the  time  of  his  decease;  and  also  the  fix-  inoe;  and  lub- 
tures  in  and  about  his  dwelling-house,  shop,  and  premises,  nuitr,  wd^~ 
and  all  other  his  personal  estate  and  effects  whatsoever,  5^^ilS*Mid  be. 
(not  thereinbefore  by  lum  disposed  of),  unto  and  to  the  qacathed  all  the 

^    .  ^  *^  .         .  residue  of  hia 

use  of  his  son  John  Henry  Eddowes^  his  heirs,  executors,  real  and  per- 

administrators,  and  assigns;  subject  nevertheless  to,  and  /faming  secu- 

the  testator  thereby  charged  the  same  estates  respectively  "**"  ^®f  "?• 

with,  the  payment  of  the  sum  of  300021,  and  the  annuity  son  absolntely. 

of  lOOil  thereinafler  bequeathed.     And  the  testator  gave  of  the  will,  the 

and  bequeathed  unto  his  brother  Storer  EddaweSy  for  his  S'dwLhter  ^ 

and  her  hus- 
band a  promissory  note  for  500/.  then  due  to  the  testator.  In  a  suit  by  the  children  of  the 
daughter  against  the  son,  claiming  to  have  the  legacy  of  3000/.  invested  and  secured  for  their 
benefit,  the  Defendant  tendered  parol  evidence  that,  after  the  date  of  the  will,  the  testator 
was  requested  by  his  daughter  to  confer  some  benefit  on  her  husband,  and  that,  thereupon, 
the  testator  gave  her  the  promissory  note,  declaring  that  it  was  to  be  in  part  satisfoction  of 
the  legacy  of  3000/. ;  and  that  the  testator  was  advised  by  his  solicitor,  that  it  was  not  neces- 
sary to  alter  his  will  to  give  it  that  effect  ir-Held,  that  this  evidence  was  admissible,  as 
constituting  an  essential  part  of  a  transaction  subsequent  to,  and  independent  of,  the  will, 
of  which  subsequent  transaction  there  was  no  evidence  in  writing. 

That  the  parol  evidence  was  not  received  as  evidence  of  revocation  or  alteration  of  any 
part  of  the  will,  but  as  evidence  of  a  transaction,  whereby  the  legatee  had  received  part  of 
her  legacy  by  anticipation. 

That  the  advance  to  the  daughter  and  her  husband  was  an  ademption  pro  tanto  of  the 
legacy  bequeathed  by  the  will  for  the  benefit  of  the  daughter  and  her  children. 

Whether,  if  the  children  had  been  all  living  at  the  date  of  the  will,  and  been  named 
therein  individually,  and  not  merely  described  as  a  class,  the  advance  would  have  been  an 
ademption,  puere, 

VOL.  ni.  N  N  H.  W. 
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1844.        life,  an  annuity  of  100/.,  to  be  yearly  isBuing  out  of  the 
said  real  estate.     And  the  testator  thereby  gave  and 
bequeathed  unto  his  son  John  Henrys  and  his  brother 
Storer,  their  executors  and  administrators,  the  sum  of 
30002L,  to  be  paid  into  their  hands  at  the  expiration  of 
twelve  months  next  after  his  (the  testator's)  decease, 
upon  trust  to  invest  the  same,  at  interest,  on  government^ 
real,  or  other  good  security ;  and  stand  possessed  thereof 
upon  trust  to  pay,  apply,  and  dispose  of  the  interest, 
dividends,  and  produce  thereof,  from  time  to  time,  as  the 
same  should  become  due,  unto  his  (the  testator's)  daughter 
Elizabeth  Kirky  and  her  assigns,  during  her  life,  to  and 
for  her  own  sole  and  separate  use  and  benefit ;  and,  from 
and  after  her  decease,  upon  trust  for  such  one  or  more 
of  the  child  and  children  of  the  said  Elizabeth  Kirk  as 
she  should,  by  deed  or  will  duly  executed,  notwith- 
standing her  coverture,  direct  or  appoint ;  and,  in  default 
of  such,  direction  or  appointment,  in  trust  for  all  and 
every  the  child  or  children  of  his  said  daughter  respects 
ively,  to  be  vested  upon  their  attaining  twenty-one;  or 
to  be  sooner  paid  or  applied  for  their  preferment  or  ad- 
vancement, as  therein  mentioned ;  and,  in  the  meantime, 
to  pay  and  apply  the  interest  and  produce  thereof  to  and 
for  the  benefit  of  such  child  or  children  as  therein  men- 
tioned, with  a  provision  for  survivorship  among  such 
children,  and  also  a  provision,  in  case  any  one  or  more  of 
the  said  children  should  die  imder  twenty-one,  leaving 
lawful  issue,  that  such  issue  should  stand  in  the  place  of 
their  parent,  as  therein  mentioned ;  and,  in  case  the  tes- 
tator's said  daughter  should  die  without  leaving  issue  her 
surviving,  or,  leaving  such,  they  should  all  die  imder 
twenty-one,  without  leaving  issue  as  thereinbefore  men- 
tioned, then  upon  trust  to  pay  and  apply  the  said  sum 
of  3000Z.,  and  the  interest  due  thereon,  unto  his  son,  the 
said  John  Henry  Eddowes,  his  executors,  administrators, 
and  assigns  absolutely.     And  the  testator  appointed  his 
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said  son  and  brother  his  executors.  The  testator  died 
in  1827.  At  the  date  of  the  will  of  the  testator,  his 
daughter  EUzabeth  had  one  child  liying:  two  other 
children  of  the  daughter  were  bom  after  the  testator^s 
death.     The  husband  of  the  daughter  died  in  1833. 

The  bill  was  filed  in  1842^  by  the  three  children  of 
Elizabeth  Kirk,  against  John  Henry  Eddawes,  (Siorer 
Eddowes  being  also  a  Defendant,  and  certain  assignees 
of  his  annuity  and  EUzabeth  Kirk  being  made  Defend- 
ants by  service  of  the  copy  of  the  bill  upon  them), 
claiming  the  benefit  of  the  legacy  of  3000iL,  (as  a  fund 
yet  unappointed),  and  praying  that  the  same  might  be 
raised,  secured,  and  applied  according  to  the  trusts  of 
the  will,  and  for  a  new  trustee  in  the  place  of  Starer 
Eddawes,  who  was  insolvent. 


1844. 


Siaiemeni. 


BiiL 


The  Defendant  John  Henry  Eddawes,  by  his  answer, 
admitted  assets  of  the  testator  to  pay  the  entire  le- 
gacy, and  stated,  that  he  had  invested  the  sum  of  2S00L 
upon  the  trusts  expressed  in  the  will,  for  the  benefit  of 
Elizabeth  Kirk,  and  the  Plaintifi,  her  children.  The 
Defendant  stated,  that,  shortly  after  the  date  of  the  will, 
the  testator  gave  Elizabeth  Kirk  a  sum  of  500/.,  then 
due  to  him  from  one  Warner,  on  his  promissory  note,  by 
giving  up  such  promissory  note,  and  procuring  Warner, 
in  satisfaction  thereof,  to  make  and  deliver  to  EUzabeth 
Kirk  another  promissory  note  for  the  like  sum,  which 
sum  had  since  been  received,  either  by  Elizabeth  Kirk 
or  her  deceased  husband:  that  such  gift  was  made 
under  the  following  circumstances: — Shortly  after  the 
date  of  the  will,  the  testator  informed  EUzabeth  Kirk 
of  the  provision  he  had  thereby  made  for  herself,  and 
her  children,  whereupon  she  expressed  herself  dissatis- 
fied that  the  whole  legacy  had  been  tied  up,  saying,  she 
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1844.  knew  her  husband  was  in  debt;  and  the  testator  then 
said,  that  he  had  SOOL  on  Wamer^s  note,  which  he  would 
give  her  on  acoonnt  of  the  \epixsy  given  her  by  his  will: 
that  the  30001,  and  the  annuity  to  Siorer  Eddowe$y  was 
a  full  half  of  his  property,  and  he  wished  them  to  be 
equal:  that  the  Defendant  thereupon  asked  the  testator 
whether  it  would  not  be  necessary  to  alter  his  will,  and 
the  testator  replied,  that  he  would  ask  Mr.  Cradock  (his 
solicitor)  whether  that  would  be  necessary :  that  the  tes- 
tator afterwards,  and  before  he  perfected  the  gift  of  the 
note,  and  with  reference  thereto,  inquired  of  Mr.  Cra- 
dock whether,  if  he  gaye  Mr.  Kirk  500L,  on  account  of 
the  l^acy,  it  wodd  go  in  part  payment  thereof^  and 
Mr.  Cradock  told  the  testator  that  it  would,  and  the  gift 
was  completed  on  the  futh  of  that  assurance,  and  pro 
tanto  in  satis&ction  of,  and  substitution  for,  the  l^acy 
ofdOOOi: 

By  the  evidence  of  Siorer  Eddowes  it  appeared,  that 
a  conversation,  to  the  effect  stated  in  the  answer,  took 
pkce  in  the  latter  part  of  July,  or  in  the  month  of  Au- 
gust, 1827,  on  an  occasion  when  only  the  testator  and 
the  Defendants  (his  brother  (the  witness),  and  his  son 
and  daughter)  were  present,  and  that  the  note  was  there- 
upon given  up  to  Warner y  and  a  new  note,  for  the  same 
amount,  made  by  Warner^  payable  to  Mr.  or  Mrs.  Kirk; 
and  Mr.  Cradock  deposed,  that,  in  the  latter  end  of 
July,  or  early  in  August,  1827,  he  attended  the  testator 
as  his  attorney,  and  was  informed  by  him  that  he  had 
given  his  daughter  Warner's  note  for  5001,  which  sum  it 
was  his  wish  should  go  in  part  of  the  legacy  given  to 
her  by  his  will ;.  and  that,  in  answer  to  an  inquiry  by 
the  testator,  he  (Cradock)  informed  him,  that,  if  his  in- 
tention that  it  should  go  as  part  of  the  legacy  was 
clearly  understood  by  all  parties  interested,  it  was  not 
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necessary  to  alter  his  will;  and  that  the  testator  there- 
upon expressed  his  determination,  in  consequence  of  such 
advice,  not  to  make  any  alteration  in  his  wilL  At  the 
hearing, 

Mr.  RmUbf  and  Mr.  RogerSy  fyt  the  Plaintiffs, 
claimed  their  legacy  of  3000/L,  under  the  will,  and  sub- 
mitted, that  the  transfer  by  the  testator  to  his  daughter 
of  one  of  the  securities,  which  he  held  for  a  sum  of 
money,  although  made  after  the  date  of  his  will,  could 
not  affect,  or  to  any  extent  adeem,  the  legacy  to  the 
Flaintiffik  The  disposition  of  the  two  gifts  was  wholly 
different.  A  gift  to  A.  could  not  adeem  a  previous 
legacy  to  R  The  circumstances  raised  no  presumption 
against  the  title  of  the  Plaintiffs  to  the  entire  legacy; 
and  the  conversations  or  declarations  of  the  testator  were 
not  admissible  in  evidence.  It  was  only  to  rebut  a  pre- 
sumption of  law,  which  arose  upon  the  facts,  or  to  for- 
tify such  a  presumption,  when  evidence  had  been  ad- 
duced on  the  other  side  to  rebut  it,  that  parol  evidence 
was  received. 


1844. 


^I^^IMWIm. 


Mr.  Walker  and  Mr.  WiOcochy  for  the  Defendants, 
tendered  the  evidence  of  the  conversation  which  took 
place  between  the  testator  and  his  son  and  daughter* 
and  the  solicitor  of  the  testator,  with  respect  to  the  de- 
livery of  the  promissory  note  of  Warner  to  Mrs.  £trA, 
and  the  declarations  of  the  testator  at  that  time  (a),  and 
submitted  that  the  evidence  was  admissible,  not  as  af- 
fecting the  will,  but  as  part  of,  and  explaining,  a  subse- 
quent transaction.  The  evidence,  if  received,  clearly 
shewed  tiiat  the  600/.  was  advanced  towards,  and  as 
part  of,  the  daughter's  portion.     The  circumstance  that 
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the  portion  was  settled  by  the  will  upon  the  daughter 
and  her  family  did  not  deprive  it  of  the  character  of  a 
portion ;— it  was  the  ordinary  mode  of  dealing  with  a 
gift  to  a  daughter.  Her  children  took  an  interest  mdj 
through  her^  and  not  independently  of  her;  and  an  act 
which  affected  her  right  in  the  substance  of  the  gift 
would>  in  the  same  measure,  affect  the  derivatiTe  right 
of  her  children. 


The  cases  mentioned  in  the  judgment,  and  Scatiom  w. 
Scattan  {a).  Hale  ▼.  Acton  (&),  ABeyn  y.  AUeyn,  (c),  J3ef- 
kuU  y.  Utkwait  (d),  Shudal  y.  Jel^U  (e),  Boome  y. 
JRoome  (f).  Holmes  y.  Holmes  {ff\  FrematUle  y.  Bankes  {h), 
Osborne  y.  Duke  of  Leeds  (t).  Trimmer  y.  jBoyiie  (k), 
Mackenzie  y.  Macke7vne{lj,  Wharton  y.  Lordl}urham{m)f 
Weall  y.  iZtce(»),  Booker  y.  Atten  (o),  Uoyd  y.  Harvey  (p), 
and  Sheffield  y.  Earl  of  Coveniry{q),  were  cited^  and 
commented  upon. 


Vice-Chancellor  : — 

Judgment.  Henry  EddoweSy  the  testator  in  the  cause,  by  his  will 
gave  his  real  and  personal  estate  to  his  son^  the  Defend- 
ant John  Henry  Eddowes^  absolutely,  charged  with  an 
annuity  of  100/.  to  the  testator's  brother  Storer  Eddoioes, 


(a)  1  Str.  236. 

(b)  2  Ch.  Rep.  35. 

(c)  2  Ve«.  37. 
((T)  1  Atk.  428. 
(«)  2  Atk.  616. 
(/)  3  Atk.  181. 

Ig)  1  Bro.  C.  C.  555. 
(h)  5  Ve8.  85. 
(i)  Id.  384. 


(*)  7  Ve«.  508. 

(0  2  Riu8. 262. 

(m)  5  Sim.  297;  S.C.,3MyL 
&  K.  472;  S.  C,  3  CI.  &:  Fin. 
146. 

(n)  2  RttSfl.  &  My].  251. 

(o)  Id.  270. 

(  jj)Id.310. 

{q)  Id.  317. 
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for  his  life,  and  with  a  capital  sum  of  3000/.  to  the  De^        i844« 

fendant  Mrs.  Kirk,  for  her  life,  for  her  separate  use, 

with  remainder  to  such  of  her  children  as  she  should 

appoint;  and,  in  default  of  appointment^  amongst  her 

children,  to  vest  at  twenty-one,  with  benefit  of  survi-     •^«**»'»'' 

Torship  amongst  them,  in  case  of  a  child  dying  under 

twenty-one  without  issue,  and  substituting  the  issue  of 

any  child  who  should  die  under  twenty-one,  leaving  issuer 

for  such  child.     Such  generally  is  the  scope  of  the  will. 

The  Plainti&,  who  are  children  of  Mrs.  Kirk,  have  filed 

iheir  bill  to  recover  the  SOOOiL 

The  right  to  25007.,  part  of  the  30007.,  is  admitted; 
but  John  Henry  Eddawes  contends,  that  the  remaining 
500^  has  been  adeemed  by  an  advance  to  ihat  amount^ 
alleged  to  have  been  made  by  the  testator  after  the  date 
of  his  wilL  The  Defendant,  admitting  that  the  case  of 
Pym  V.  Lockyer  (a)  will  apply  to  the  circumstances  of 
thb  case,  has  not  contended  that  the  alleged  advance 
was  an  ademption  of  more  than  SOOiL  of  ihe  legacy. 
Evidence  in  support  of  Defendant's  case  was  tendered 
by  the  Defendant,  and  in  part  objected  to  by  the  Plain- 
tiff; but,  by  consent  of  the  Plaintiff's  counsel,  the  evi* 
dence  was  read  de  bene  esse ;  and,  if  the  evidence  be 
admissible,  I  tbink  it  establishes,  in  accordance  with  the 
case  made  by  the  answer,  that  the  testator  did,  at  Mrs. 
KirVs  instance  and  request,  give  her  husband  5007.,  by 
giving  him  a  note  of  one  ^am^ for  that  sum;  and  that» 
at  the  time  of  doing  so,  he  declared,  that  he  gave  it  in 
part  satisfaction  of  the  diare  of  his  property  given  her 
by  his  wilL  This  may  be  subject  only  to  a  question, 
whether  the  6QOL  onginally  due  upon  Wamer'$  note  was 
ultimately  paid. 

(a)  .5  MyL  &  Or.  29. 
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[HiB  Honor  read  the  evidence  of  the  solicitor,  of  the 
dedarations  of  the  testator.] 

The  question  in  its  legal  bearings  is,  to  some  extent 
at  least,  free  from  doubt  The  bequest  by  the  will, 
separatelj  considered,  is  dear.  The  gift  of  Wama^B 
note,  at  a  time  subsequent  to  the  will,  is  dear.  The 
two  gifts  being  separate  and  distinct,  both  primi  fiide 
will  take  effect.  The  gift  of  fFomer'^  note,  at  all  events, 
is  to  stand;  and  the  question  to  be  dedded  is,  whether 
the  ^ft  by  the  will  is  adeemed,  pro  tanto,  by  the  giftof 
fFamer^s  note.  For  the  sake  of  brevity,  I  will  call  the 
will  the  Jirst,  and  the  ^ft  of  fFamer^s  note  the  second, 
transaction ;  although,  in  fact,  the  gift  of  fFamer^s  note 
was  perfected  before  the  will  came  into  operation.  The 
way  in  which  I  have  stated  the  question  presents  it  for 
judgment  in  its  most  convenient  form.  No  question  is 
made  as  to  the  legal  effect  of  the  will,  separatdy  taken; 
nor  is  any  question  made  that  the  second  transaction, 
whatever  it  was,  at  all  events  is  to  stand.  The  questions 
I  have  to  consider  are  two, — ^first,  as  to  what  the  second 
transaction  really  was, — and  secondly,  as  to  the  effect,  if 
any,  of  the  second  transaction  npon  the  first. 

Where  similar  questions  have  arisen  upon  gifts  given 
by  two  distinct  instruments,  the  law  as  to  the  admissi- 
bility of  parol  evidence  has,  I  believe,  been  long  since 
settled.  In  such  cases  the  rule  of  law  applies,  that 
written  instruments  cannot  be  added  to,  or  ezpbdned 
by,  parol  evidence ;  and,  therefore,  unless  the  second  in- 
strument, in  express  terms,  or  by  presumption  of  law, 
adeems  the  ^ft  made  by  the  instrument  of  earlier  date, 
no  question  can  arise.  Both  instruments  will  take 
effect  Again,  if  the  second  instrument  in  terms  adeems 
the  gift  by  the  first,  it  could  not,  I  apprehend,  be  con- 
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tended  that  it  would  not  produce  its  intended  effect;  a  i844. 
party  obuniing  under,  and  having  taken  the  benefit  of  it, 
could  not  claim  that  benefit,  and  at  the  same  time  refuse 
to  give  ftdl  effect  to  it  If,  howeyer,  the  second  instru- 
ment do  not,  in  terms,  adeem  the  first,  but  the  case  is  of  ••^«i«*^- 
that  dass  in  which,  fix)m  the  rektion  between  the  author 
of  the  instrument,  and  the  party  claiming  under  it,  (as 
in  the  actual'  or  assumed  relation  of  parent  and  duld)^ 
or  on  other  grounds,  the  law  raises  a  presumption,  that 
the  second  instrument  was  an  ademption  of  the  gift  by 
the  instrument  of  earlier  date,  evidence  may  be  gone  into 
to  shew  that  such  presumption  is  not  in  accordance 
with  the  intention  of  the  author  of  the  gift;  and,  where 
evidence  is  admissible  for  that  purpose,  counter-evi- 
dence is  also  admissible.  In  such  cases,  the  evidence 
is  not  admitted,  on  either  side,  for  the  purpose  of  proving, 
in  the  first  instance,  with  what  intent  either  writing  was 
made ;  but  for  the  purpose  only  of  ascertaining  whether 
the  presumption  which  the  law  has  raised  be  well  or  ill 
founded.  For  this  it  will  be  sufficient  to  refer  to  the 
case  of  Hurst  v.  Beach  (a),  and  the  cases  cited  in  the 
elaborate  judgment  of  the  Lord  Chancellor  of  Ireland^  in 
the  late  case  of  Hatty.  HiU{b\  in  which  he  fully  con- 
nders  the  effect  of  acts  inter  vivos  in  adeeming  legacies, 
Hartopp  V.  Hartopp(c\  Powys  v.  Man^ld(d)y  and 
numerous  other  cases.  In  this  case,  the  advance  of  500^ 
was  after  the  date  of  the  wilL  This,  the  second  trans- 
action, however,  is  not  evidenced  by  any  writing ;  and 
the  technical  rule  to  which  I  have  referred,  against  ad- 
mitting evidence  to  prove  what  was  the  intention  of  the 
parties  to  that  transaction,  does  not,  therefore,  apply. 
The  question  is,  whether  any  other  rule  applies,  which 

(a)  5  Madd.  351.  (c)  17  Vet.  192. 

{b)  1  Dru.  &  War.  94.  (d)  3  Myl.  &  Cr.  359. 
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1844.  AbU  exdode  the  eTidenoe.  In  order  fiilly  to  try  iiuB 
case,  I  win  first  sappoee  the  SOOOiL  to  hare  been  giren 
abeohitelj  to  Mrs.  ISrk,  for  her  separate  use. 

^'^^^^'  The  Defendant's  evidence  was  not  objected  to»  nor 
conld  it  hare  been  sncoessfblty  objected  to»  so  fiur  as  it 
went  to  shew  the  gift  of  fVarmar^s  note,  its  amoonty  and 
other  ciroomstanoes  attending  it,  with  the  exoq>tion  of 
the  testator's  dedaiations  aooompanying  the  gifi»  For 
the  Conrt  which  has  to  decide  whether  the  transaction 
has  effected  a  partial  ademption  of  the  legacy  must 
know  what  the  transaction  was;  but  the  dechrstiona  of 
the  testator,  accompanying  the  transaction,  were  ob- 
jected to.  Why  should  those  acoon^Mnyiog  dedantaons 
not  be  admissible?  They  are  of  the  essence  of  the 
transaction,  and  the  truth  of  the  transactaon  itself 
cannot  be  known  to  the  Court  without  them.  The  rule 
which  would  exdude  the  evidence,  if  the  intention  of 
the  parties  had  been  expressed  in  writing,  does  not 
apply.  I  assume,  that,  if  the  intention  of  the  parties,  as 
proved  by  the  evidence,  had  been  in  writing,  it  could 
not  be  contended,  on  tiie  part  of  Mrs.  Eirk,  to  whom 
the  legacy  was  given  {or  her  separate  use  absolutely, 
that  a  payment  to  her  husband  of  the  amount  of  her  le- 
gacy, at  her  instance  and  at  her  request,  would  not  have 
preduded  her  from  claiming  it  under  her  fikther's  will; 
or,  in  other  words,  that  the  advance  made  under  sudb 
circumstances  would  not  have  adeemed  the  legacy.  If 
ihat  be  not  so,  the  argument  must  be,  that  an  advance 
made  by  a  testator  to  one  of  his  legatees,  under  an  agree* 
ment  in  writii^,  that  the  legatee  shall  accept  the  advance 
in  iuU  satis&ction  of  his  legacy,  would  leave  the  legatee 
at  liberty  to  claim  the  l^acy,  notwithstanding  the  agree- 
ment; and,  if  such  an  argument  be  not  admissible,  the 
declarations  of  the  testator  must  be  admissible  in  the 
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ease  I  am  now  supposing,  unless  there  be  some  rule  of  1844. 
law  which  hinders  a  transaction,  like  that  which  the 
Defendant  relies  upon^  from  being  valid  unless  it  be  evi- 
denced by  writing.  This,  however,  cannot  be  success 
fully  contended  for.  The  evidence  does  not  touch  the  •'"*'"•*»'• 
will;  it  proves  only  that  a  given  transaction  took  {dace 
after  the  will  was  made,  and  proves  what  that  trans- 
action was,  and  caUs  upon  the  Court  to  decide  whether 
the  l^acy  given  by  the  will  is  not  thereby  adeemed* 
Ademption  of  the  legacy,  and  not  revocation  of  the  will, 
18  tiie  ocmsequence  for  which  the  Defendant  contends; 
a  distinction  which  is  marked  by  Lord  Hardwieke  in  the 
case  of  RoseweU  v.  Bennett  (a).  The  Defendant  does 
not  say  the  will  is  revoked;  he  says  the  legatee  has 
received  his  legacy  by  anticipation. . 

In  principle,  thei^re,  I  camiot  see  my  way  to  reject 
the  evidence  in  question. 

How,  then,  does  the  case  stand  upon  authority  ?  The 
cases  of  Manck  v.  Lord  Monck(b)y  RoseweU  v.  Bennett  (a), 
TheUusson  v.  Woodford  (c),  BeU  v.  Coleman  (cQ,  Biggie^ 
ston  V.  Grubb  (c),  Hoskins  v.  Ho8kin8{f)y  Chapman  v. 
Salt  {g)y  Powel  v.  Cleaver  (A),  Chrave  v.  Lord  Salisbury  (i). 
Ex  parte  Duhost(k)y  and  Shudal  v.  JehyU  (/),  are  all  au- 
thorities in  favour  of  admitting  the  evidence.  In  Hall  v. 
HUl^  the  Lord  Chancellor  of  Ireland  refers  (m),  with 
marked  approbation,  to  the  cases  of  BoseweU  v.  Bennett, 
Biggleston  v.  Grubb,  and  Monck  v.  Lord  Monck,  upon  this 
point.     I  am  aware  that  an  argument  may  be  raised,  as 

(a)  8  Atk.  77.  (h)  2  Bro.  C.  C.  499. 

(^)  1  Ba.  &  Bea.  29S.  (i)  1  Bro.  C.  a  426;  18  Vm. 

(c)  4  Madd.  420.  152. 

\d)  5  Madd.  22.  (k)  18  Ves.  140. 

(«)  2  Atk.  48.  (0  2  Atk,  516. 

(/)  Free.  Chan.  263.  (m)  1  Dra.  &  War.  118. 

Iff)  2  Vern.  646. 
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1844.  to  how  fiu*  the  admission  of  the  evidence,  in  the  cases  I 
have  cited,  or  the  greater  part  of  them,  may  be  referred 
to  the  principle  to  which  I  have  before  adverted — ^that 
of  applying  it  to  a  presumption  first  raiaed  by  the  Court 
"'^^  '  Such  an  argument,  however,  will  be  found,  upon  exa- 
mination, not  to  be  sustainable ;  for,  if  the  law  would, 
in  those  cases,  have  raised  the  presumption,  the  evidence 
which  was  objected  to  was  unnecessary, — ^there  being  no 
evidence  to  countervail  the  presumption*  But  the  evi- 
dence, though  objected  to  in  some  of  the  cases,  was  re- 
ceived, and,  therefore,  must  have  been  read  to  prove 
what  the  transaction  was.  And  it  is  remarkable  that» 
in  Thelluison  v.  Woodford^  although  the  exception  to 
the  Master's  report  raised  the  question,  whether  the  evi- 
dence was  admissible,  the  eminent  counsel  who  argued 
against  the  ademption  barely  tiirew  out  a  question, 
whether  the  evidence  was  admissible,  without  arguing 
against  its  admissibility;  and  Sir  John  Leach  said, 
'^  This  is  not  a  case  of  implication,  but  of  express  de- 
claration*'' 

Admitting,  therefore,  in  the  fullest  manner,  that  parol 
evidence  is  inadmissible  to  prove  that  a  will  or  other 
written  instrument  was  intended  to  have  an  effect  not 
expressed  in  it,  still,  with  the  opinion  of  the  Lord  Chan- 
cellor of  Ireland,  so  recentiy  expressed  upon  the  point, 
and  the  other  authorities  I  have  referred  to,  supporting 
the  opinion  which  I  individually  entertain,  that  the  evi- 
dence is  admissible,  I  shall  receive  it. 

The  subject  has  been  very  elaborately  considered  by 
Mr.  Roper  (a).  I  cannot  but  think  the  learned  writer 
has  not  sufficientiy  kept  in  mind  the  distinction  between 
ademption  and  revocation,  nor  between  the  cases  in 

(a)  Tr.  on  Legacies^  Vol.  I.,  p.  341  et  seq. 
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which  the  intention  of  the  parties  has  be^i  reduced  into 
writing,  and  those  in  which  the  Court  has  had  to  ascer- 
tain, by  parol  evidence  only,  what  the  parties  had  done. 
It  was  said,  that  there  was  a  distinction  in  this  case,  in- 
asmuch as  the  advance  was  made,  not,  as  in  the  cases  ^'(^"Miir. 
cited,  to  the  legatee  herself,  but  to  the  husband  of  the 
legatee.  That  circumstance  might  be  material  upon  the 
question  of  implied  ademption,  but  it  cannot  affect  the 
question  of  admitting  or  rejecting  the  evidence  to  prove 
what  tiie  transaction  was.  In  more  than  one  of  the  cases 
cited  the  same  circumstance  occurred. 

In  the  preceding  observations  I  have  supposed  the 
3000iL  to  have  been  given  to  Mrs.  Kirk  absolutely:  it 
was,  in  fact,  given  to  her  for  life,  fer  her  separate  use, 
with  remainder  to  her  children,  as  a  class ;  and  it  re- 
mains to  be  seen  whether  that  circumstance  alters  the 
case.  My  opinion  is,  that  it  makes  no  difference.  I  do 
not  mean  to  decide  tiiat  a  legacy  to  A.  can  be  adeemed 
by  a  mere  advance  to  another  person  than  A.  That 
might  be  simple  revocation,  and  not  ademption.  Nor  do 
I  mean  to  decide,  that,  if  in  this  case  the  bequest  had 
been  to  Mrs.  Kirk  for  life,  with  remainder  to  children 
living  at  the  time,  and  named  in  the  will,  the  bequest 
to  the  children  could  have  been  affected  by  the  advance 
in  question.  I  give  no  opinion  upon  that  case.  But 
here  I  find  a  legacy  to  Mrs.  Kirk^  for  her  separate  use, 
with  remainder  to  her  children  as  a  dass:  that  I  think 
is  in  the  nature  of  a  portion  to  the  daughter  herself.  It 
is,  in  fact,  a  common  way  of  dealing  with  a  lady's  por- 
tion, upon  the  occasion  of  her  marriage.  A  provision 
for  herself,  and  her  children  afler  her,  is  the  use  of  her 
portion.  I  find  her,  in  effect,  requesting  her  fiither  to 
advance  part  of  her  fortune  to  her  husband,  and  he  does 
so,  declaring  at  tiie  time  what  his  testamentary  dispo- 
dtions  are,  as  between  his  son  and  daughter,  and  what 
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his  intentioiis  are  in  making  theadvaDoe;  and  the  SQOL 
is  accepted  upon  that  baas.  Carver  y.  Bawb$(a)  ia  an 
authority  in  favour  of  this  view  of  the  case,  as  are  many 
of  Lord  EUbm*s  obaermtionB  in  Trimmer  v.  Bagneib), 
which  ia  rather  the  converse  of  the  present  case. 


Upon  the  whole,  not  holding  that  extrinsic  evidaioe 
can,  in  any  case,  be  admitted  to  alter,  add  to,  or  vary  a 
written  instrument,  or  to  prove  with  what  intention  an 
instrument  was  executed,— nor  that  dechyrations  of  the 
testator,  made  at  any  other  time  than  contemp(«aneously 
with  the  advance,  and  as  part  of  the  transaction  the 
truth  of  which  I  am  bound  to  ascertun,  would,  in  this 
case,  be  admissible, — and  distinguishing  between  revocar 
tion  and  ademption, — I  am  of  opinion  that  this  evidence 
must  be  received. 


Jltmi/e.  Declare  that  the  legacy  of  3000/.  was  adeemed,  to  the  extent  of 

500/.y  by  the  gift  of  the  promissory  note  to  EUxaheth  Kirk  (c).  Let 
a  new  trustee  be  appointed  in  the  place  of  Slorer  Eddowea,  Refer  it 
to  the  Master  to  inquire  on  what  securities  the  legacy  of  2600/.  is  now 
invested.  Liberty  to  state  special  circumstances.  Reserve  further 
directions  and  costs. 


(a)  2Rnss.  &Myl.  301. 

(6)  7  Ves.  508. 

(e)  The   Plaintiflb  raised 


no 


question  as  to  the  fact  of  the  500L 
secured  by  the  note  having  been 
realized.    See  p.  515. 
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DRAKE  V.  DRAKE.  ^7^d2ith 

BILL  of  discovery.— The  bill  alleged,  that  certain  Ana^ment 
indentoree  of  lease  and  release,  dated  the  1st  and  2nd  of  Sb«M^f  m 
July,  1826,  were  made  and  executed  between  and  by  ?^*«  ^y  * 

''    father  to  his 

fF.  Drake  the  elder,  of  the  first  part,  and  John  Drake,  ion  ezpreiMd 
the  Defendant,  JV.  Drake  the  younger,  F.  Drake,  S.  H.  SenSIm ;  bat " 
Drake,  and  the  Plaintiff,  Edtoin  Drake,  of  the  second  of't^'SSTw. 
part;  reciting,  (as  the  fact  was),  that  W.  Drake  the  preyed  the  con- 

___  ,  •••^11      *k^  1     iideritioii  of 

elder,  by  certam  agreements  m  writing,  dated  the  20th  natnnaioTeand 

of  June,  1835,  contracted  with  the  parties  of  the  second  abluby'theion 
part  for  the  sale  and  conveyance  to  them,  respectiTcly,  'or  a  diacorerj 

01  the  oonTey* 

of  the  therein-comprised  messuages  and  hereditaments,  ance,  a  plea  of 

and  that  the  said  parties  of  the  second  part  were  in  poe-  j^  JriS^^d 

session  of  such  premises  respectively,  under  the  said  con-  ^|^^  ^" 

tract ;  and  that  it  is  by  the  said  indenture  of  release  wit-  l^ad  nerer  been 

nessed,  that,  in  pursuance  of  the  said  contract,  and  in  con-  was  held,  under 


sideration  of  the  natural  love  and  affection  which  W,  ^timees  to  be 
Drake  the  elder  had  and  bore  for  his  sons,  the  parties  of  defwtiTe,  in  not 

^  aTerringthatthe 

the  second  part,  he  the  said  W.  Drake  the  elder  thereby  money  was  dne. 
crranted  and  released  the  hereditaments,  therein  respect-     ^^  of  di«»- 

®  '  r  TeiTinaidofan 

ively  mentioned,  to  the  use  of  the  said  parties  of  the  action  of  eject- 

ment.     V^m 

second  part  respectively,  and  their  respective  heirs  and  that  the  Plain- 
assigns,  for  ever.     That  the  Defendant  John  Drake  had  JjJJJjd  ^  pnr- 
obtained  possession  of  the  messuages  and  premises  so  chue  the  estate, 
contracted  to  be  sold  to  the  Plaintiff,  and  also  of  tiie  said  Defendant  had 
indentures  of  lease  and  release;  and  that  he  continued  uienn^ pnr- 
in  possession  thereof ;  and  that  the  Plaintiff  was  entitled,  ^^'"^^St* 
by  virtue  of  the  said  indenture  of  rdease,  to  the  same  the  plea  is  no 
messuages  and  premises,  for  an  estate  of  inheritance  in  discoyery;  bat 
fee-simple  in  possession.     That  the  Plaintiff  had  lately  ^e^o'f  pror' 
commenced  an  action  of  ejectment  against  the  Defendant  ^^^A® 
for  the  recovery  of  the  siud  hereditaments,  but  was  not  terest  of  the 
able  to  go  to  trial  in  tiie  said  action  without  the  disco-  by  across-rait 

for  rdief. 
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very  of  the  aaid  indentures  of  lease  and  release;  and  the 
bill  prayed  a  discovery  of  the  same,  and  of  the  matters 
therein  mentioned  accordingly. 

The  Defendant  put  in  his  plea  and  answer;  and,  as 
to  so  much  of  the  bill  as  sought  disooveiy  of  the  indent- 
ures of  lease  and  release,  and  of  the  contents  thereof,  he, 
by  his  plea,  averred,  that  the  said  fF.  Drake  the  elder, 
on  the  20th  of  June,  1835,  contracted  with  the  Plain- 
tiff for  the  absolute  sale  to  him  of  the  said  hereditaments, 
for  the  price  or  sum  of  1802L,  and  that  a  memorandum 
of  such  agreement  was  signed  by  the  Plaintiff;  that  the 
Plaintiff  never  paid,  or  tendered,  or  offered  to  pay  to  W. 
Drake  the  elder  the  said  piurchase-money ;  and  that  W. 
Drake  the  elder  continued  in  possession  of  the  said  here- 
ditaments until  his  death :  that  JF.  Drake  the  elder  died 
in  March,  1839,  having  given,  devised,  and  bequeathed 
all  his  real  and  personal  estate  to  the  Defendant,  his 
heirs,  executors,  &c,  absolutely,  (subject  as  therein 
mentioned),  and  having  appointed  the  Defendant  his 
sole  executor,  who  had  duly  proved  the  said  will;  and 
the  plea  averred,  that  the  testator  did  not,  in  his  life- 
time, promise  or  agree  to  release ;  and  that  the  Defend- 
ant had  never  released,  or  promised  or  agreed  to  release, 
the  Plaintiff  fix)m  the  payment  of  tiie  said  sum,  or  any 
part  thereof. 


Argument,  Mr.  Cooper  and  Mr.  Seboyn,  for  the  plea,  submitted, 

that  the  Court  would  protect  Uie  equitable  right  of  the 
Defendant  to  hold  the  estate  until  the  purchase-money 
was  paid,  and  would  not,  therefore,  compel  a  discovery, 
which  would  enable  the  Plaintiff  to  succeed  in  tiie 
ejectment:  Drydeny.  Frost  (a).  Browner.  Lockhart{b\ 


(a)  3  Myl.  &  Cr.  670. 


{b)  10  Sim.  421. 


1844. 
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Lemon  v.  Whitley  (a),  WaUwyn  v.  Lee  (b),  Hoare  v. 
Parker  (c).  Hare  on  Disoovery,  Part  IT.,  c.  3,  &  3,  p. 

98. 

Mr.  BamUly  and  Mr.  Barrati,  for  the  bill,  said,  the     ^(n»^t. 
object  of  the  plea  was  to  exclude  the  Plaintiff  from  his 
l^al  remedy,  without  tendering  him  an  equitable  one. 


Vicb-Chancellor  : — 

Two  questions  arise  in  this  case ;  one,  whether  the 
matter  of  the  plea  is  sufficient  as  apleainbar;  the  other, 
whether,  supposing  it  to  be  sufficient,  it  is  pleaded  with 
sufficient  averments. 


Judgment. 


On  the  first  question, — ^the  sufficiency  of  the  matter 
of  the  plea,  I  have  felt  much  difficulty.  This  is  a  mere 
bill  of  discovery  in  aid  of  an  ejectment  To  this  disco- 
very  the  Defendant  pleads  facts  which  do  not  raise  that 
single  issue  which  is  necessary  to  constitute  a  valid 
plea,  imless  they  are  to  be  understood  as  resolving 
themselves  into  this  single  issue,  that  the  purchase- 
money  is  still  due.  GKving  the  Defendant  the  benefit  of 
this  construction  of  his  plea,  but  without  admitting  that 
he  is  entitled  to  it, — ^is  that  a  reason  why  he  should 
not  answer  the  bill  ?  I  do  not  deny  that  the  allegation, 
if  true,  may  entitle  the  Plaintiff  to  relief  in  equity ;  my 
doubt  is,  whether  a  bill  in  equity  to  enforce  his  lien,  in- 
stead of  this  plea  to  the  discovery,  is  not  his  proper 
course.  The  allegation,  if  true,  is  not  at  law  a  bar  to  the 
action;  and  if  the  plaintiff  is  entitled  to  the  relief  he 
seeks  at  law,  he  is  prim&  fade  entitled  to  discovery  also. 
If  the  Plaintiff  is  entitled  to  recover  at  law,  his  right  to 


(a)  4  Rm.  423. 
VOL.  m. 


(6)  9  Yes.  24. 
O  O 


(c)  1  Bro.  C.  C.  578. 
H.  W. 
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1844.  disooveiy  is,  primA  hde,  incident  to  Ub  right  to  tbe  re- 
lief; and  the  Defendant  can  no  more  lefuBe  to  giye 
discoyeiy  in  sadi  a  case  than  he  oonld  lefiiae  to  answer 
a  bUl  for  relief  in  this  Court,  where  the  xi^t  to  the 
^'"**^'  relief  in  equity  could  not  be  controTorted*  Then,  does 
the  fact  that  the  money  is  due  oonstatnte  an  equitable 
defence  to  the  acti<Hi  at  law  ?  The  indinalion  of  my 
opinion  is,  that  the  Plaintiff  can  have  the  benefit  of  that 
fact  only  upon  a  bill  filed  by  himself  claiming  the  bene- 
fit of  his  lien  for  the  purchase^noney  said  to  be  due. 
The  allowance  of  the  plea  would  decide  nothing  between 
these  parties.  The  effect  of  aUowing  the  plea  would  be 
to  compel  the  Plaintiff,  dther  to  pay  the  money,  whether 
it  is  bon&  fide  due  or  not,  or  to  file  his  bill  to  have  the 
conveyance  deliyered  up.  On  sudi  a  bill  I  should  not 
have  the  means  of  impomng  any  terms  upon  the  Defend- 
ant with  respect  to  the  action,  or  the  poeseadon  of  the 
property.  A  decree  in  the  Plaintiff^s  fitvour  in  such  a 
suit  would  not  enable  me  to  relieye  the  Plaintiff  firom 
the  necessity  of  again  bringing  his  ejectment  I  could 
make  no  decree  concluding  the  questicm  between  the 
parties;  nor  would  the  effect  of  allowing  the  plea  be  to 
give  the  Defendant  the  benefit  of  his  lien,  but  it  would 
or  might  give  him  the  benefit  of  an  equitable  defence  to 
the  ejectment  without  paying  the  price  the  Court  ought 
to  put  upon  it — ^that  of  his  submitting  on  his  port  to  do 
equity  to  the  Plaintiff  But  if  the  Defendant,  instead 
of  filing  this  plea  to  the  discovery,  had  filed  a  bill  to 
enforce  his  lien  upon  the  estate  in  respect  of  the  ISOiL, 
and  had  obtained  the  common  injunction  to  restnun  the 
proceedings  in  ejectment,  I  might,  in  giving  him  his 
lien,  have  imposed  upon  him  the  terms  of  giving  judg- 
ment in  the  ejectment,  and  dealing  with  the  conveyance 
as  the  Court  might  direct  In  such  a  suit,  the  matter 
in  contest  between  the  parties  might  be  finally  disposed 
of,  whidi  in  this  suit  it  cannot  be.    Attending  to  the 
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yery  special  and  limited  interest  which  the  Defendant 
has  in  the  property  sought  to  be  recovered  in  the  eject- 
ment)  and  to  the  merely  temporary  consequence  of  allow- 
ing the  plea,  I  cannot  think  the  Defendant  has  taken  the 
right  course.  Icannot  think  that  sucha  plea  would  have 
been  good  to  a  bill  by  the  Plaintiff  to  recover  possession 
of  the  deed,  although  the  Court  might  have  made  the 
payment  of  what  was  due  a  condition  of  the  decree  the 
Phdntiff  asked.  That  case  and  the  present  are  in  prin- 
ciple alike.  In  a  word,  (for  to  this  at  last  it  comes),  the 
Defendant's  only  defence  to  the  action  is  his  lien,  and 
that  lien  he  can  only  enforce  by  bilL  If  he  does  not 
choose  to  resort  to  that  mode  of  defence,  he  has  none. 
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But  the  second  question  decides  me  to  overrule  the 
plea.  The  case  made  by  the  bill  is  simply  this :  that  a 
conveyance  was  made  and  executed  which  recited  certain 
agreements  in  writing  for  the  sale  and  conveyance,  by 
the  father  to  his  sons  respectively,  of  parts  of  his  pro- 
perty ;  and  that  the  father  had  conveyed  the  same  ac- 
cordingly. But  the  father  is  made  to  convey  parcels  of 
his  estate  to  each  of  his  sons,  of  whom  the  Plaintiff  is 
one,  in  consideration  of  natural  love  and  affection,  and 
as  an  advancement;  and  the  bill  prays  discovery  in  aid 
of  an  ejectment  by  the  Plaintiff  to  recover  his  portion 
of  the  estate.  In  answer  to  this  bill  I  find  a  plea,  which, 
admitting  the  conveyance  as  above  set  forth,  does  not 
aver  that  the  purchase-money  mentioned  in  the  plea  was 
due  at  the  father's  death,  or  at  the  time  of  plea  pleaded, 
or  at  any  time;  but  avers  only,  that  the  purchase-money, . 
so  contracted  to  be  paid  by  the  Plaintiff,  had  not  been 
paid,  or  tendered,  or  offered  to  be  paid  or  released,  or 
promised  or  agreed  to  be  released.  I  must,  undoubtedly, 
take  these  averments  to  be  true,  upon  the  argument  of 
the  plea;  but  the  question  irresistibly  suggests  itself^ 
— ^why  this  argumentative  mode  of  averring  the  exist- 
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enoeof  adebt)if  tliat  10  themeaningof  tbe  plea,  inatettd 
of  the  short  and  usual  mode  of  pleading  a  debt?  Tlie 
aTennent  in  the  plea  of  the  agreement  to  pay  may 
well  be  satisfied  by  the  existence  of  the  paper  whidi 
contains  the  agreement,  without  any  debt  havii^  really 
been  contracted,  or  the  money  ever  due.  The  temporaiy 
purposes  for  which  estates  are  sometimes  split  in  this 
manner  suggests  an  obyious  explanation  of  tiie  transac- 
tion, without  supposing  that  a  debt  was  ever  contracted, 
or  intended  to  be  contracted  between  the  Plaintiff  and 
his  father. 


I  shall  overrule  the  plea,  but  give  the  Defendant 
leave  to  amend  his  plea,  by  introducing,  if  he  thinks  fit, 
the  averment  which,  as  I  have  stated,  appears  to  me 
material 

I  do  not,  of  course,  mean  to  intimate  any  opinion  in 
the  Plaintiff's  fiivour,  upon  the  general  merits  of  the 
question  between  the  parties;  but  I  think  the  Court  is 
boynd  to  see  that  the  real  case  is  brought  before  it, 
which  I  am  satisfied  is  not  the  case  upon  these  pleadings. 

Plea  overruled. 


The  Defendant  presented  his  petition  of  re-hearing 
before  the  Lord  Chancellor;  and 

Mr.  Selwyfiy  for  the  Defendant,  moved  for  a  stay 


22nd  and  2$ik 
May, 

Pending  an  ap- 
peal bj  the  De- 
fendant, from 
an  order  o?er- 
niling  a  plea  to 
discoyerj,  a 

the  proMedi^  ^^  proceedings  in  enforcing  the  answer  and  discovery, 
^  D^^^t  P^<ii^  t^e  appeal  The  effect  of  compelling  the  De- 
to  put  in  hia      fendant  to  answer  would  be,  that  the  Plaintiff  would 

anawer  waa  re- 

foaed,  on  the 

ground,  that  the  Court  saw  no  doubt  as  to  the  question  which  waa  the  subject  of  appeal ;  and 

that  no  injury  would  result  to  the  Defendant  from  giTing  the  disoorery. 
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either  get  possession  of  the  deed  of  oonveyance,  or  obtain        1344. 
such  information  concerning  it  as  would  enable  him  to 
give  secondary  evidence  of  its  contents  on  the  trial  of 
the  ejectment;  which  would  render  it  wholly  useless  to 
prosecute  the  appeal:  fVood  y.  MUner  (a). 

Mr.  BamSbf  opposed  the  motion. 


Motum. 


Vice-Chancellor  : — 

If  the  case  of  Wood  v.  Milner  be  an  authority  for  the  Jud^meni. 
proposition  that,  whenever  an  order,  overruling  a  plea  or 
demurrer  to  discovery,  is  appealed  from,  the  motion  to 
stay  the  plaintiff's  proceedings  to  enforce  an  answer, 
pending  the  appeal,  is  a  motion  of  course,  I  have  nothing 
to  do,  in  the  present  case,  but  to  make  the  order  which 
the  Defendant  asks.  But  I  am  satisfied  that  case  is  no 
authority  for  any  such  proposition.  In  this,  as  in  similar 
applications,  the  discretion  of  the  Court  is  appealed  to. 
In  exercising  that  discretion,  it  is  scarcely  possible  for 
the  Court  to  be  pressed  with  a  stronger  argument  than 
that  which  applies  to  cases  like  the  present:  namely,  that, 
if  the  Plwitiff  be  allowed  to  enforce  an  answer,  pending 
the  appeal,  he  has,  in  effect,  the  power  to  deprive  the 
Defendant  of  his  appeal  But,  on  the  other  hand,  the 
Plaintiff  is  exposed  to  inconveniences  of  no  inconsiderable 
magnitude,  if  the  suit  is  to  be  tied  up  at  the  Defendant's 
mere  will  and  pleasure.  The  Coiurt,  in  such  cases,  must 
consider  to  what  extent  the  Defendant  will  really  be  pre- 
judiced by  ^ving  the  discovery  sought  by  the  bill,  and 
how  far,  upon  the  merits,  the  appeal  is  likely  to  succeed, — 
always  attending  to  this,  that  the  Defendant  may  apply 
to  have  his  appeal  advanced,  and  that  the  onus  of  making 
such  an  application  is  more  properly  thrown  upon  the 
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Defendant,  than  upon  the  Plaintiff.  In  some  cases  it 
maj  be  of  the  last  importance  to  a  Defendant  not  to  give 
the  discovery  sought  bj  the  bill ;  in  others  it  may  be 
wholly  nnimportanty  so  &r  as  the  discovery  is  concerned, 
whether  a  plea  or  demurrer  is  allowed  or  not.  A  plea 
or  demurrer  for  want  of  parties,  (for  example),  or  other 
plea  of  a  dilatory  nature,  may  admit  the  right  to  disco- 
very ;  and  an  appeal  from  an  order  overruling  a  plea  or 
demurrer,  in  sudi  a  case,  would  not  necessarily  be  a 
ground  for  staying  the  Plaintiff's  processi,  pending  the 
appeal  In  this  case  the  Defendant  does  not  deny  the 
Plaintiff's  right  to  a  discovery  absplutely, — on  the  con- 
trary, he  admits  the  right,  provided  he  will  first  pay  for 
the  estate.  The  discovery  is  not  of  matter  which,  on  its 
own  account,  the  Defendant  desires  to  withhold;  and 
the  discovery,  if  given  before  the  money  is  paid,  will  not, 
in  this  Court,  prejudice  the  Defendant's  lien,  if  he  have 
one.  The  extent  of  the  injury  to  the  Defendant  will  be, 
that  he  may  be  compelled  to  enforce  his  lien  by  bill  in 
this  Court,  without  which,  indeed,  he  never  can  en- 
force it  The  discovery  itself  is  not  a  mischief  against 
which  the  Defendant  seeks  to  protect  himself  by  his  plea ; 
and  the  ultimate  consequences  of  giving  the  discovery 
resolve  themselves  into  a  little  extra  trouble,  if  my  judg- 
ment be  wrong. 


With  respect  to  the  merits,  as  far  as  my  recollection 
goes  of  the  grounds  upon  which  I  overruled  the  plea, — 
those  grounds  were  two ;  one  of  which  was,  that,  if  the 
Defendant  had  the  lien  he  claims,  his  proper  course  was 
to  file  a  bill  to  enforce  it;  that  lien  being  his  only 
defence  in  the  action,  and  that  defence  being  only  avail- 
able by  bill.  But  I  did  not  rest  my  judgment  upon 
that  alone,  nor  did  I  mean  to  lay  down  any  general 
rule  upon  a  subject  where  circumstances,  apparently 
small,  may  make  a  great  difference.  The  ground  upon 
which  I  finally  overruled  the  plea,  was  the  absence  of 
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nay  averment  by  the  Defendant,  that  the  money  claimed 
was  at  the  time  of  the  plea  pleaded,  or  ever,  due*  Such 
an  averment  is  so  much  a  matter  of  course,  in  a  case  like 
this,  that  I  could  not  but  be  struck  with  the  omisdon, — 
an  omission  which  I  think  was  not  supplied  by  the  ar- 
gumentative averment  to  which  I  was  referred  by  coimsel, 
as  containing  equivalent  language.  The  averment  that 
there  had  been  a  contract  or  agreement  may  be  satisfied, 
in  the  conscience  of  the  Defendant,  by  the  existence  of 
the  so-called  c<nitract  or  agreement  in  writing,  whether 
that  was,  or  was  not,  founded  on  a  bon&  fide  contract  or 
agreement  for  sale,  whereby,  according  to  the  truth  of 
the  case  and  the  understanding  of  the  parties,  the  Plaintiff 
became  liable  to  pay  the  purchase-money.  And  this  de- 
fect in  the  plea,  instead  of  being  cured  by  the  averment, 
that  the  money  had  not  been  paid,  or  tendered,  or  offered 
to  be  paid,  and  that  there  had  been  no  release,  or  pro- 
mise or  agreement  to  release,  the  Plaintiff  from  the  pay- 
ment, was,  in  my  opinion,  made  more  prominent  by 
that  elaborate  form  of  all^ation,  which  shewed  that 
the  pleader  was  aware  of  the  importance  of  the  aver- 
ment, and  that  he  studiously  endeavoured  to  evade 
the  point.  I  may  add,  that  I  offered  the  Defendant  leave 
to  amend  his  plea  on  this  pdmt,  and  his  declining  to  do 
so  satisfies  me  I  have  done  no  injustice  by  applying  the 
strictest  rules  of  pleading  to  this  plea,  and  that  the  real 
case  is  not  before  me  upon  these  pleadings.  Indeed, 
it  is  scarcely  possible  for  any  one  to  look  at  the  state- 
ments with  respect  to  the  deed  in  question,  without 
sedng  that  the  case  is  one  whidi  ought  to  be  tried 
by  the  strictest  rules  of  pleading.  But  it  was  upon  the 
absence  of  the  material  averment  to  which  I  allude,  and 
not  upon  any  suspicion  I  might  entertain  of  the  cause  of 
that  omission,  that  I  founded  myself.  I  shall  be  greatly 
surprised  if  the  Defendant  should  persuade  any  judge  in 
Chancery  to  allow  this  plea,  at  least  until  it  shall  contain 
a  distinct  averment  of  the  existence  of  the  debt,  the 
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existence  of  which  the  Defendant  sunnisesy  but  docB 
not  assert;  and,  even  if  that  were  added,  I  strongly  in- 
cline to  think  the  plea  is  bad  on  other  grounds.  There 
is  nothing,  therefore,  in  the  merits  to  make  the  case  an 
exception  to  the  general  rule. 


I  think  it  right,  however,  to  give  the  Defendant  an 
opportunity  of  applying  to  the  Lord  Chancellor, — which 
he  may  do  in  the  alternative,  dither  to  stay  the  proceed- 
ings until  the  appeal  shall  be  heard  in  the  rqplar  course 
or  to  advance  the  appeal  The  Plaintiff  undertaking 
not  to  execute  the  attachment  for  three  weeks,  let  the 
motion  be  refused  with  costs. 


7M  ^  SthMay.  HALL  V.  PALMER. 

The  testetor  J  OHN  VIDLER  executed  his  bond,  dated  the  29th  of 
Uvered  a  bond,  June,  1824,  whereby  he  became  bound  to  the  Plaintiff 
Sc  Sm^t*^?  ikfaTy  Han,  in  the  penal  sum  of  3000/.,  conditioned  for 
M  annuity,  after  the  payment  to  her  of  an  annuity  of  104i  during  her 
woman  with  life,  to  Commence  from  the  death  of  the  obligor.  The 
cohabited.  At  obligor  had,  at  the  time  of  the  execution  of  the  bond, 
Ss^Tictionfto*  cohabited  for  many  years  with  the  obligee,  who  had  three 
prepare  the  children  by  him  then  living.  The  bond  was  prepared 
that  it  was  not'  by  the  solicitor  of  the  obligor,  from  his  instructions,  the 
brei^^^^  ^  testator  at  the  same  time  stating,  in  answer  to  a  question 

connexion  with 
the  obligee ; 
and  he  depo- 
lited  the  bond 
with  his  Boli- 
citon,  with 
whom  it  re- 
mained until  after  the  death  of  the  obligor.  On  a  reference  to  the  Matter,  he  foond  that 
the  consideration  of  the  bond  was  past  cohabitation : — Held,  that  the  bond  was  ralid ; 
that,  being  proved  to  hare  been  sealed  and  delirered,  the  retention  of  it  in  the  hands  of  the 
obligor's  solicitor  did  not  affect  its  operation ;  ai^  that,  after  the  facts  had  been  referred 
to  the  Master,  and  the  Conrt  was  satisfied  with  his  finding,  payment  of  the  sum  sectued  by 
the  bond  would  be  decreed,  without  a  trial  at  law. 


put  by  his  solicitor  to  the  effect,  that  he  still  cohabited 
with  Mary  HaU,  and  that  it  was  not  his  intention  to 
break  off  the  connexion ;  and  the  evidence  went  to  shew 
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that  the  connexion  had  continued.  The  bond  remained 
in  the  possession  of  the  solicitors  who  prepared  it,  until 
after  the  death  of  John  Vidler,  the  obligor,  in  January, 
1827.  After  his  death,  Edward  Parratt,  his  son-in-law, 
one  of  the  executors  appointed  bj  his  wiU,  and  who  alone 
proved  the  wiU,  paid  or  provided  for  the  payment  of  all 
the  debts  of  the  testator,  (except  the  annuity  of  Maty 
Hatt);  and  the  remainder  of  the  personal  estate,  not  spe- 
dfically  bequeathed,  being  insufficient  to  pay  all  the  le- 
gacies given  by  the  wiU,  the  said  executor  made  up  the 
same  out  of  his  own  monies,  and  invested  20,000/.,  New 
4  per  cent.  Stock,  in  the  names  of  trustees,  for  Louisa, 
the  daughter  of  the  testator,  to  whom  that  sum  had  been 
bequeathed  by  his  will:  the  executor  also  invested 
other  sums  of  200021, 1000/.,  and  SOOOil,  like  stodc,  and 
10,000iL  consols,  in  trust  for  other  legatees  under  the 
same  will :  the  executor  also  paid  the  annuity  secured  to 
Maty  Hall  by  the  bond,  until  the  year  1835,  when  he 
became  insolvent.  The  testator's  daughter  Loidsa  be- 
came of  unsound  mind,  and  the  20,000iL  stock  was  trans- 
ferred into  Court,  in  the  matter  of  the  lunacy.  The 
Plaintiff  filed  her  bill  in  1839,  as  a  bond-creditor  of  the 
testator,  against  the  executor,  and  against  the  trustees 
and  parties  beneficially  interested  in  the  said  several  le- 
gacies or  sums  of  stock,  for  payment  of  the  arrears  of 
the  annuity  by  the  executor,  or  rateably  out  of  the  said 
trust-ftinds,  as  part  of  the  testator's  estate.  At  the 
hearing  of  the  cause,  it  was  referred  to  the  Master  to 
inquire  of  the  execution  and  consideration  of  the  bond, 
and  the  manner  in  which  it  had  been  dealt  with ;  whether 
the  estate  of  the  testator  had  been,  in  any  manner,  re- 
leased ftom  the  annuity ;  whether  anything  was  due  from 
the  executor  in  respect  thereof;  and  what  sums  then 
represented  the  said  respective  bequests  of  20,000iL, 
10,000i:,  2000/.,  10002:,  and  SOOOil,  stock. 
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26th  March. 


The  Master,  by  his  report,  found,  that  the  testator 
duly  sealed  and  deliyered  the  said  bond;  and  that  the 
consideration  thereof  was  the  past  .cohabitation  of  the 
testator  with  the  Plaintiff,  and  her  beii^  the  mother,  by 
him,  of  three  children ;  and  that  the  said  bond  was  pre- 
pared by  the  solictors  of  the  testator,  and  was  allowed 
to  renudn  with  them,  for  safe  custody,  until  the  death 
of  the  testator :  that  the  bond  was,  at  that  time,  mislaid, 
but  was  subsequently  found,  and  deUvered  to  the  Plain- 
tiff, in  1835 :  that  the  Plaintiff  had  not,  in  any  manner, 
released  or  exonerated  the  testator's  estate  from  the  pay- 
ment of  the  annuity,  and  that  the  arrears  therdn  men- 
tioned were  then  due  in  respect  thereof.  The  Master 
also  found,  that  no  part  of  the  testator's  personal  estate 
remained  in  the  hands  of,  or  was  due  from,  the  Defendant 
EdiDard  Parratty  applicable  to  the  payment  thereof;  and 
he  found,  that  the  sums,  thereinafter  mentioned  (a),  re- 
presented the  said  bequests,  and  were  hdd  upon  the 
trusts  thereinafter  stated. 


SxceptioM.  The  Defendants,  the  l^atees,  excepted  to  the  report, 
for  that  the  Master  should  have  found,  that  the  con- 
sideration of  the  bond  was  the  ftiture,  as  well  as  the  past^ 
cohabitation ;  and  that  the  bond  was  deposited  with  the 
solicitors  of  the  testator,  by  his  directions,  and  amongst 
his  own  papers,  and  was  never  deliyered  up  to  the  Plain- 
tiff, or  any  one  on  her  behalf,  and  that  nothing  remained 
due  thereon. 


Argument.  Mr.  Cooper  and  Mr.  W,  Hishp  Clarke^  in  support  of 
the  exceptions,  argued,  that  the  eyidence  shewed,  that 
the  testator,  at  the  time  of  executing  the  bond,  had  no 


(a)  Referred  to  in  the  decree,  p.  538,  infra. 
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intention  of  terminating  his  connexion  witii  the  Plaintiff^ 
which  fact,  together  with  the  retention  of  tiie  instrument 
under  his  own  control,  supported  the  presumption,  that 
the  future  cohabitation  was,  not  less  than  the  past,  part 
of  the  consideration ;  and,  if  that  were  so,  the  security 
was  void.  The  bond,  moreover,  was  placed  in  the  hands 
of  the  solicitors  of  the  testator,  and  thus  retained  in  his 
own  control,  without,  so  far  as  it  appeared,  any  com- 
munication with  the  Plaintiff  on  the  subject:  the  Plain- 
tiff, therefore,  had  never  acquired  any  legal  right  to  the 
benefit  of  the  instrument ;  the  testator  might  at  any 
time  have  cancelled  it  The  question  of  the  validity  of 
the  bond,  as  a  legal  debt,  was  one  which  would  be  more 
properly  tried  and  determined  at  law,  and  the  Court, 
therefore,  would  not  conclude  the  question  without 
sending  it  to  a  court  of  law. 
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Mr.  Romilly  and  Mr.  Elderion^  for  the  Plaintiffs,  denied 
that  there  was  any  inference  from  the  evidence,  that 
future  cohabitation  formed  a  part  of  the  consideration : 
it  was  ratiier  the  contrary.  The  mere  circumstance  that 
the  cohabitation  had  not  then  ceased,  would  not  invali- 
date tiie  bond.  The  bond  had  been  sealed  and  delivered 
in  due  form  of  law,  and  the  place  of  its  deposit  was  im- 
material ;  but  the  finding  of  the  Master  was,  that,  in 
this  case,  it  had  been  chosen  for  safe  custody :  it  was, 
therefore,  in  the  hands  of  the  testator's  solicitor,  not  in 
that  character,  but  as  agent  or  trustee  for  the  Plaintiff 

The  cases  referred  to  were,  Spicer  v.  IIayward(a), 
Cray  v.  Rooke  (i).  Marchioness  ofAnriandaU  v.  Harris  (c). 
Turner  v.  Vaughan{d)y  Lloyd  v.  Carter  {e)^  Friend  v. 


(a)  Free.  Chan.  114. 
\h)  Cas.  temp.  Talb.  153. 
(c)  2  P.  Wms.  432 ;  S.  C,  1 


Bro.  P.  C.  (Toml.  ed.)  250. 
{d)  2  WiU.  339. 
\e)  2  Atk.  84. 
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Harrison  {a)y  Gray  y.  MatidoM  (6),  Batty  y.  ChegUr  (c), 
Binninfftan  y.  fVattis  {d),  Sear  y.  Ashwett  (e),  Exton  y. 
Scott  (/),  and  Dillon  y.  Coppin  {y);  also  Sheppaid's 
Touchstoney  pp.  57,  58. 


Jtidgment.  The  VICE-CHANCELLOR  said^  that  i^  at  the  hearing, 
the  parties  had  asked,  that  the  question  might  be  tried 
bj  a  jury,  the  Court  would  probably  haye  been  willing 
that  the  question  should  be  decided  in  an  action  at  law. 
Instead  of  taking  that  course,  the  parties  had  submitted 
to  a  decree  which  referred  to  the  Master  eyery  question 
of  fact  which  was  material  to  the  yalidity  of  the  bond. 
Although  the  Court  would  commonly  send  a  l^al  ques^ 
tion  to  a  jury,  yet  it  had  perfect  jurisdiction  to  decide, 
both  upon  the  fact  and  the  law ;  and,  after  the  parties 
had  consented  to  submit  to  its  decision,  the  Court  ought 
not  to  send  the  case  to  law,  unless  the  result  of  the  inyes- 
tigation  in  this  Court  left  some  ground  for  doubt  It  was 
true  that  a  bond  giyen  in  consideration,  either  in  the  whole 
or  in  part,  of  ftiture  cohabitation,  was  yoid;  or,  stating  the 
rule  in  other  words,  if  the  security  was  of  such  a  nature 
as  to  hold  out  an  inducement,  or  constitute  to  either  party 
a  motiye,  to  continue  the  connexion,  the  instrument  would 
be  yoid.  Upon  the  eyidence,  he  concluded  that  the  bond 
was  made  in  performance  of  what  the  testator  was  in- 
formed he  was  under  a  moral  obligation  to  do,  and  that 
the  suggestion  of  turpis  contractus  was  not  sustained. 
The  onus  was  upon  those  who  disputed  the  yalidity  of 
the  bond  to  proye  that  the  consideration  was  bad.  He 
could  not  distinguish  this  case  from  that  of  the  bond 


(a)  2  Car.  &  P.  584. 

(b)  5  Ves.  286. 

(c)  5  Beav.  103. 
id)  4  B.  &  A.  650. 


(e)  3  Swans.  411,  n. 

(/)  6  Sim.  31. 

(ff)  4  Myl.  &  Or.  647 
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which,  in  Gray  y.  Mathias  (a),  was  held  to  be  valid.  In  1944. 
that  case  as  in  this,  the  intercourse  between  the  obligor 
and  obligee  did  in  fact  continue.  In  the  present  case, 
it  appeared  upon  the  evidence,  that,  although  the  bond 
was  given  in  consideration  of  past  cohabitation,  yet  the  •^^'»*^- 
obligor  at  the  same  time  stated  he  had  no  intention  of 
breaking  off  the  connexion.  The  reasonable  construo- 
tion  of  that  language  was,  that  he  meant  to  maintain  the 
woman  in  a  manner  not  unlawful  Hedidnot  think  there 
was  any  doubt  of  the  validity  of  the  bond,  in  that  respect^ 
which  required  the  decision  of  a  court  of  law.  The 
Master  had  found  that  the  bond  was  duly  sealed  and  deliv- 
ered ;  and  that  execution  and  delivery  made  the  instru- 
ment effectual  at  law ;  and  the  only  remaining  question 
was,  whether  the  fact,  that  it  remained  in  the  possesion 
of  the  solicitors  of  the  obligor,  would  prevent  its  operation. 
Where  an  instrument,  though  apparentiy  well  executed, 
remained  in  possession  of  its  author, — ^the  grantor  or  set- 
tlor, and  there  was  no  evidence  of  the  actual  sealing  or 
delivery,  there  might  be  a  question  as  to  its  effect;  but 
the  sealing  and  delivery  in  this  case  were  proved,  and 
the  case  was  therefore  reduced  to  the  simple  question, 
whether  tiie  retaining  of  the  bond  in  the  possession  of  the 
obligor  or  his  agents  made  it  void  at  law  or  not.  This 
point  was  settied  in  the  cases  of  Doe  d.  Gamons  v. 
Emght  (6),  and  Exton  v.  Scott  (c),  in  which  it  was  de- 
cided, that,  when  once  the  instrument  was  sealed  and 
delivered,  the  obligation  was  complete,  and  that  the 
keeping  of  the  instrument  in  the  possession  of  the 
grantor  did  not  render  it  inoperative.  The  exceptions, 
therefore,  must  be  overruled. 


This  Court  doth  declare  that  the  Plaintiff  &c.  is  entitled  to  be  paid  Decree  on/ur^ 
the  sum  of  598/.,  reported  due  in  respect  of  the  annuity  to  the  late  '**^  direett<ma. 
Plaintiff  Affffy  HaUy  in  &c.    And  this  Court  doth  declare,  that  the 
19,826/.  I6s,  New  3}  per  cent  Annuities,  standing  &c,  in  trust,  "  In 

(a)  5  Yes.  286.  (h)  5  B.  &  C.  671.  (c)  6  Sim.  31. 
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Decree. 

Apportionment 
qf  debt  rateably 
on  the  legateee 
who  were  De- 
fendantet  and 
the  legateee 
who  were  not 
partiee. 


the  matter  of  Zouita  Cay^  a  person  of  unBound  mind,"  and  which 
represents  the  tmst  legacy  of  20,000^  New  4  per  cent  Annuities, 
in  &c.,  and  that  the  9900/.  Bank  3  per  cent.  Annuities,  7920/.  New 
3 1  per  cent.  Annuities,  now  respectively  standing  in  the  names  of 
the  Defendants  W.  H.  Palmer  and  E.  Backhouse,  upon  the  trusts,  hy 
the  will  and  codicil  of  the  said  testator,  declared  of  the  several  legar 
cies  of  10,000/.  Consols,  2000/.  New  4  per  cent.  Annuities,  and  5000/. 
and  10002.  like  annuities,  and  which  represent  the  said  trust  legacies  of 
10,0002.  Consols,  2000/.  New  4  per  cent.  Annuities,  and  5000/.  and 
1000/L  like  annuities,  are  respectively  liable  to  pay  such  a  proportion 
of  the  said  sum  of  598/.  tis  the  said  20,000/.  New  4  per  cent.  An-, 
unities,  10,000/.  Consols,  2000/.  New  4  per  cent  Annuities,  5000/. 
and  1000/.  like  annuities,  respectively  bore  to  the  whole  amount  of 
legacies  given  by  the  said  testator's  wilL  And  it  is  ordered,  that  it 
be  referred  &c.,  to  ascertain  (having  regard  to  the  aforesaid  declara- 
tion) what  portion  of  the  said  sum  of  598/.  is  payable  out  of  the  said 
19,826/.  16«.  New  3|  per  cent  Annuities,  9900/.  Bank  3  per  cent 
Annuities,  and  7920/.  New  3|  per  cent  Annuities  respectively.  And 
it  is  ordered,  that  the  said  Defendants,  W.  H.  Palmer  and  E.  Back" 
house  do  sell  so  much  of  the  said  9900/L  Bank  3  per  cent  Annuities 
respectively,  and  pay  the  same  to  the  said  Plaintiff.  [Reference  to 
tax  all  parties  their  costs  of  these  suits,— the  costs  of  the  Defendants 
as  between  solicitor  and  client,— the  costs  of  the  exceptants  to  in- 
clude their  costs  of  the  exceptions,  and  the  Plaintiff's  costs  thereof 
paid  by  them.]  And  this  Court  doth  declare,  that  the  costs  of  the 
Plaintiffs  and  of  the  said  Defendant,  Edward  Parratt,  of  these  suitsi 
are  payable  out  of  the  said  [19,826/.  16«.,  9900/.,  and  7920/.  Stock], 
rateably  and  in  proportion  to  their  respective  amounts ;  and  that  the 
costs  of  the  Defendant,  W,  H,  Palmer,  are  payable  out  of  the  said 
[19,826/.  16«.,  9900/.,  and  7920/.  Stock] ;  and  that  the  costs  of  the 
Defendants,  C.  P,  Cay,  and  Louisa  his  wife,  and  Frances  Vidlery  are 
payable  out  of  the  said  [19,826/.  I6s.  Stock];  the  costs  of  the  De- 
fendants, R,  B,  Ca^,  and  Frances  his  wife,  [and  their  children],  and 
E,  Backhouse,  out  of  the  said  [9900/.  and  7920/.  Stock],  or  either 
of  them ;  and  the  said  Master  is  to  apportion  what  shall  be  taxed  for 
all  such  costs  in  accordance  with  the  aforesaid  declarations.  And  it 
is  ordered,  that  the  said  Defendants,  W,  H.  Palmer  and  E*  Back- 
house, do  sell  so  much  of  the  said  [9900/.  and  7920/.  Stock],  respect- 
ively, as  will  be  sufficient  to  raise  the  amount  apportioned  to  be  paid 
out  of  the  said  [9900/.  and  7920/.  Stock],  respectively,  and  pay  the 
same  accordingly.  And  it  is  ordered,  that  the  Plaintiff  do  apply  in 
the  matter  of  the  said  Louisa  Cay,  a  person  of  unsound  mind,  for 
payment  out  of  the  said  19,826/.  16«,  New  3|  per  cent  Annuities, 
standing  &c.,  in  trust  in  the  said  matter,  for  payment  of  such  portion 
of  the  said  sum  of  598/.,  and  of  the  costs  of  these  suits,  as  the  said 
Master  shall  certify  to  be  payable  out  of  the  said  19,826/.  16«.  New 
3|  per  cent  Annuities.     Liberty  to  apply. 


The 
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1844. 
_  27  th  June,  and 

COUKTENAT  v.  WILLIAMS.  loih  ^  20th 

July, 
I  testator^.  iticAarAan^  by  his  will,  dated  in  1825,  Inaiutbja 
bequeathed  a  legacy  of  2500iL  to  Robert  HamiUan,  which  t^  paymoit  of 
he  declared  should  be  for  his  sole  use  and  benefit,  and  of*th?2SLto''of 
that  his  receipt  alone  should  be  a  discharge.     The  tes-  ^  testator,  in 

a  due  course  of 

tator  afterwards  made  several  codicils  to  his  will,  dated  administra. 

in  1830,  and  1831,  and  revoked  other  benefits  which  he  tiuV^e  uecu. 

had  given  to  Robert  Hamilton,  but  did  not  revoke  the  ^^^^^^ 

legacy  of  2500/.    The  testator  died  on  the  26th  of  De-  legacy  as  was 

sufficient  to 
cember,  1831.     The  Plaintiff,  who  was  the  assignee  of  satisfy  a  debt 

the  legacy  of  2600£,  filed  her  bill  in  January,  1842,  f^^to  tt!^ 

against  the  executors  of  the  testator,  for  payment  of  it  ^^*7  h**  ^^ 

At  the  hearing,  the  Defendants  submitted  to  bring  into  death,  although 

Court  a  sum  to  answer  the  l^acy ;  and  a  reference  was  such  debt  wu^ 

directed,  to  inquire  whether,  at  the  time  of  the  death  of  Je^dwA^oflL 

the  testator,  Robert  Hamilton  was  indebted  to  him  in  any,  J"*^*®'^  hamd 

"^      by  the  Statute 

and  what^  sum  of  money,  with  liberty  to  state  special  of  Limitations, 
eircumstanoes.  2iJac.i,c.i6. 

Whether  the 
executor  would 

The  Master,  by  his  report,  found,  that  the  testator  same  right  of 
was  a  gentleman  of  large  fortune,  and  that,  for  many  J^thS b«^ 
years  previous,  and  up  to  within  about  two  years  of  his  for  payment  bj 
decease,  a  great  intimacy  existed  between  him  and  Ro*  ally,  and  not 
beH  Hamilton;  and  that  Robert  Hamilton  frequently  ap-  ^^testeto^""' 
plied  to  him  for  money,  with  which  applications  the  tes-  P'^'^- 
tator  often  complied.  mittodfSf  *^' 

proTed,thatad- 
Tances  had  been 

The  Master  then  set  forth  the  particulars  of  several  J^toVt^Sie 

legatee: — Held, 
that  cheques 
drawn  by  the  testator  on  his  bankers,  in  fkyonr  of,  and  paid  by  them  to,  the  legatee,  were 
evidence  on  the  question  of  the  amount  of  such  advances ;  and  that  an  admission  of  a  debt 
to  the  testator,  made  by  the  legatee,  in  his  balance  sheet,  and  examination  under  his  bank- 
ruptey,  (though  it  did  not  cha^  himself  so  as  to  take  the  debt  out  of  ^e  Statute  of  Limi- 
tations), was  evidence  of  the  character  of  the  advances  which  had  been  made,  on  the  ques- 
tion, whether  sudi  advances  were  loana  or  gifts. 


V. 

Williams. 
Report, 
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1844.  bills  of  exchange,  drawn  hj  Robert  HamiUon  on,  and  ao- 
CouRTSKAT  cepted  hji  the  testator,  and  afterwards  paid  by  him, 
when  at  maturity;  and  also  of  several  cheques  drawn 
by  the  testator  on  his  bankers,  and  payable  to  Robert 
HamiUon^  or  bearer,  and  afterwards  paid  by  the  said 
bankers;  all  of  such  bills  and  cheques,  except  the  two 
last  bills,  being  of  different  dates,  between  July,  1823j 
and  December,  1825;  and  the  last  two  bills  being  dated, 
one,  the  29th  of  May,  1826,  for  lOOil,  and  the  other  the 
1st  of  May,  1827,  for  200i:  The  Master  also  founds 
that,  on  the  21st  of  October,  1824,  the  testator  advanced 
to  Robert  Hamilton  llOOJL,  to  purchase  a  full  pay  com- 
pany in  a  re^ment  of  foot ;  and  that  Robert  Hamilion 
thereupon  gave  the  testator  a  receipt,  as  follows: — 
^'f'n^Zg^U  Green,  iS^Aam,2l8tOctober,1824.—Beceived 
from  A.  Richardson,  Esq.  llOOiL,  for  the  purchase  of  a 
fuU  pay  company. — Robert  JBamilton,  99th  regiment." 
And  the  Master  found,  that,  by  the  state  of  &cts  of  the 
Plaintiff,  it  was  alleged,  that  the  testator,  in  the  year 
1824,  gave  to,  and  expended  for,  Robert  Ham3ton  1 1 OOL, 
in  the  purchase  of  his  conmiission,  and  in  getting  pro- 
motion  for  him  in  his  regiment;  and  that  the  testator, 
at  various  times  during  the  year  1823,  and  down  to 
1828,  gave  to  Robert  Hamilton  several  sums  of  money  for 
his  outfit,  and  to  meet  the  expenses  of  his  regiment ;  and 
that  the  testator  did  not»  at  any  time  during  his  Ufe,  set 
up  any  daim  or  make  any  demand  against  Robert  Ha- 
mUton,  in  respect  of  such  donations  or  gifts;  and,  even 
if  such  gifts  could  have  been  claimed  as  debts,  the  tes- 
tator well  knew  the  inability  of  Robert  Hamilton  to  pay 
the  amount  thereof;  and  the  testator  did  not  intend  that 
the  said  allied  debts  should  be  put  in  suitor  otherwise 
demanded  by  his  executors;  or,  at  least,  that  the  same 
should  be  put  in  suitor  demanded  against  the  said  legacy 
of  2500/. ;  and  he  found,  that  Bosanquet  if  Co.,  by  order 
from,  and  on  account  oi^  the  testator,  paid  to  Robert 
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HamUton  various  sums  of  money  in  respect  of  a  weekly        1844. 
payment  of  2i,  beginning  in  April,  and  ending  in  De-    coumwtIt 
cember,  1831 ;  and  he  found,  that,  in  certain  depodtions  «• 

taken  in  a  cause  of  HdmUtan  v.  Williams^  Sir  John  Ha-         

ndUan,  amongst  other  things,  said,  that  he  knew  the  tes-       ^^V^*' 
tator  intimately  for  twenty  years  before  his  death;  and 
that,  about  the  Autunm  of  1824,  when  Robert  Hamilton 
was  gazetted  a  captain  in  the  army,  the  deponent  visited 
the  testator,  and,  in  a  conversation  with  him  relative  to 
the  llOOiL,  which  the  testator  told  the  deponent  he  had 
given  for  the  purchase  of  the  captain's  commission,  the 
testator  said,  that  he  (the  testator)  was  very  happy  in 
having  purchased  the  commission,   and  hoped  Robert 
Hamilton  would  get  forward  in  the  army,  and  that  he 
bad  made  him  a  present  of  it,  and  that  he  had  given  him 
a  great  deal  of  money,  and  should  then  stop  his  hand,  as 
he  had  given  him  so  much;  and  that,  late  in  1830,  the 
testator  told  the  deponent,  that  he  (the  testator)  had, 
when  the  said  commission  was  purchased,  given  Robert 
Hamilton  a  large  sum  of  money  for  the  purpose  of  fitting 
him  out  for  his  regiment;  and  that  the  testator  after- 
wards told  the  deponent  that  he  bad  since  given  Robert 
Hamilton  another  large  sum  to  fit  him  out  a  second  time; 
and  the  deponent  understood  from  the  testator,  that  all 
the  monies  whidi  the  testator  had  advanced  to  or  for 
Robert  Hamilton  had  been  advanced  as  gifts,  and  not  as 
loans.     In  opposition  to  the  latter  evidence,  the  Master 
found,  that  one  Baylis  was  employed,  in  July,  1830,  by 
the  solicitor  of  Robert  Hamilton  to  print  a  certain  exhibit, 
being  a  book  or  printed  statement  of  Robert  Hamilton, 
and  that  the  proof-sheets  of  such  statement  were  sent  to 
such  solicitor ;  but  that,  while  the  said  book  was  being 
printed,  Robert  Hamilton  once  or  twice  brought  some 
proof-sheets  thereof  to  Baylis,  and  said,  that  he  had  re- 
vised and  corrected  them.     And  the  Master  found,  that 
Robert  Hamilton  was  compelled  to  sell  his  commission ; 
VOL.  in.  p  p  H.  w. 
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1844.        but  wasonly  allowed  bo  to  do  on  the  understanduig  tbat 

CouRnMAT    ^^^'*>  P^^  ^  the  money  to  arise  from  such  eale,  flhoold 

V.  remain  with  the  agent  of  the  regiment,  for  the  payment 

*     of  certain  creditors  of  jBokff  ^ami/ton.    Andhefonnd, 

""^  d>»t,pei>diBgtheooo>m«mc.tioi>8with»ipeetto«ieh 
sale,  Robert  HamUUmy  in  a  letter  to  the  Secretary  of  the 
Conmiander  in  Chief^  objected  to  such  application  oi 
the  money  to  arise  therefrom^  on  the  ground,  amoi^st 
others,  of  being  under  the  most  poeitiye  engagements 
to  repay  the  llOOil  originally  advanced  him  by  the 
testator  for  the  purdiase  of  his  company  (a).  And  the 
Master  found,  that,  after  retiring  from  the  army,  Robert 
Hamilton  entered  into  business  as  a  wine  merchant, 
and,  in  January,  1832,  was  declared  a  bankrupt ;  and 
that,  in  the  list  of  debts  stated  in  the  balance-sheet  ten- 
dered by  him  on  oath,  under  the  commission,  to  be  owing 
fran  him,  is  inserted  the  item : — ^  The  executors  of  the 
late  Mr.  Richardson.  Sundry  adyanees  by  the  latd  Mr. 
Richardson;  say,  6000/;"  and  that,  at  the  Court  of 
Commissioners  of  Bankrupts,  on  the  27th  of  March, 
1832,  before  K  Holroyd,  Esq.,  Robert  HamiUon,  bemg 
sworn  and  examined,  said,  that  about  twelve  years  befoe 
that  time  Mr.  Richardson  proposed  to  him  to  make  ad- 
vances of  cash,  and  accordingly  made  advances  to  him 
up  to  the  time  of  his  said  examination,  to  the  amount  of 
10,000£,  to  the  best  of  his  recolleclion :  that,  about 
February,  1831,  he  gave  to  Mr.  Richardson,  by  his  de- 
sire, an  aoknowledgment  of  the  money  which  he  had  ad- 
vanced, to  the  amount  of  8000J1,  as  far  as  his  recollection 
served ;  and  that  he  believed  the  said  sum  of  80001.  had 
been  previously  advanced  to  him  by  Mr.  Richardson: 
that  he  could  not  state  what  amount  was  owing  b^  him 
to  Mr.  Richardson  at  the  end  of  tiie  year  1825:  that  he 


(a)  This  was  the  substance  of  the  statement  in  the  printed  book 
before  referred  to. 
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occanonally  gave  to  Mr.  Bichardscn  his  acceptances  and  i844. 
promiaaory  notes  for  part  of  the  money  he  had  advanced, 
and  a  receipt  also  for  llOOiL:  that  the  money  was  occa- 
sionally advanced  by  his  acceptances,  by  cheques  and 
in  money :  that  he  had  had  frequent  conversations  with  ^^ ' 
Mr.  Richardson  since  the  year  1825 ;  and  upon  one  occa- 
sion he  adverted  to  the  will  he  had  made :  he  never  told 
him  that  the  money  which  he  had  advanced  to  him  from 
time  to  time  should  go  as  an  equivalent,  or  in  satis- 
faction of  any  legacy  he  had  left  him; — in  fact,  he  never 
adverted  to  the  legacy :  that  Mr.  Richardson  invariably 
stated,  that  he  should  make  him  repay  the  different  sums 
he  had  advanced,  and  particularly  if  he  left  the  army. 
And  the  Master  found,  that,  in  December,  1832,  tiie  fiat 
was  annulled  with  the  consent  of  tiie  creditors  who  had 
proved  under  it,  and  that  the  executors  of  the  testator 
did  not  prove  any  debt  imder  the  same,  or  offer  any  op- 
position to  the  annulling  thereof.  And  the  Master  dis- 
allowed the  state  of  facts  and  charge  of  the  Plaintiff, 
and  allowed  tiie  state  of  facts  and  charge  of  the  Defend- 
ant ;  and  found,  that,  at  the  death  of  the  testator,  Robert 
Hamilton  was  indebted  to  him  in  tiie  sum  of  2335/. 

The  Plaintiff  excepted  to  the  report,  for  that  tiie 
Master  ought  to  have  disallowed  the  state  of  fiicts  and 
chaige  of  the  Defendants,  and  allowed  that  of  the  Plain- 
tiff;  and  ought  to  have  certified,  tiiat  Robert  Hamilton 
was  not,  at  the  death  of  tiie  testator,  indebted  to  him  in 
any  sum,  or,  if  any,  not  more  than  3002^  (a) 

The  case  was  heard  on  tiie  exceptions,  and  on  further 
directions. 

The  questions  in  the  cause  were,  whether  Robert 

(a)  The  amount  of  the  kft  two  bille  of  exchange,  ante,  p.  540. 
p  p  2 
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Report, 


HamiUony  the  legatee,  was  indebted  to  the  testator  at 
the  time  of  his  death;  and,  if  he  was  bo  indebted, 
whether  the  whole  debt»  or  that  part  thereof,  of  which  the 
recovery  was  barred  by  the  Statute  of  Limitations  (a), 
ought  to  be  retained  by  the  executors  out  of  the  legacy. 


Argument.         Mr.  Temple  and  Mr.  Rudatt,  for  the  Phdntiff. 

Mr.  Glassey  for  the  exQcutors. 

The  following  cases,  in  addition  to  several  of  those 
mentioned  in  the  judgment,  were  cited:  Routledge  y. 
Ramsay  (i),  Kennett  v. Milbank  (c),  Haydon  v.  WUKams  (<f), 
Whippy  V.  Hillary  (e),  Higgins  v.  Scott  {/),  Mils  v. 
Fowkes(g\  Linsellv.  Bonsor{h)y  FTower  y.  Marten  (i), 
Lechmerey.  Fletcher  (k),  Brigstoche  v.  Smith  (l)^  Pearce 
v.  Davis  {m)y  Aubert  v.  Walsh  {ti)^  Cary  v.  Gerrish{o), 
Spears  v.  Hartly  (/?),  Ex  parte  Dewdney  [q)^  Ex  parte 
Jackson  (r),  Eden  v.  Smyth  («),  WekeU  v.  Raby  {t), 
JkPMahan  v.  Burchell{u). 


Judgment. 


Vice-Chancellor  : — 

The  Plaintiff  claims  to  be  entitled  by  assgnment  to  a 


(a)  21  Jac.  1,  c.  16. 
(6)  8  Ad.  &  £1.  221. 
(e)  8  Bing.  38. 
(d)  7  Bing.  163. 
{e)  3  B.  &  Ad.  399. 
(/)2B.&Ad.  413. 
Iff)  5  Bing.  N.  C.  455. 
(h)  2  Bing.  N.  C.  241 ;  S.  C, 
2  Scott,  399. 

(t)  2  Myl.  &  Or.  459. 
(k)  1  Cromp.  Sc  Mee.  623. 


(/)  1  Cromp.  &  Mee.  483. 
(m)  1  Mood.  &  Rob.  365. 
(ft)  4  Taunt  293. 
(o)  4  Esp.  9. 
(/i)3£sp.  81. 
iq)  15  Ves.  479. 
(r)  8  Ves.  533. 
(i)  5  Ves.  341. 
(0  2  Bro.  P.  C.  386,  (TomL 
ed.) 
(ii)  3  Hare,  97. 
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legacy  of  2500/L  bequeathed  by  the  will  of  AJdborongh 
Richardson  to  one  Robert  HamiUon.  The  Defendants, 
the  executors  of  the  testator,  allege,  that  Robert  HamUr- 
ton,  the  legatee,  was  a  debtor  to  the  testator's  estate  in  a 
large  sum  of  money,  and  that  the  amount  of  the  debt 
ought  to  be  set  off  against  the  daim  to  the  legacy,  so  as 
to  satisfy  it  in  the  whole  or  in  part,  as  the  case  may 
be.  On  the  part  of  the  Plaintiff,  it  was  argued  that 
there  was  not,  and  never  had  been,  any  such  debt  as  was 
suggested  by  the  Defendants.  It  was  admitted  that 
advances  had  been  made  by  the  testator  to  Hamilton, 
but  it  was  averred  that  those  advances  were  gifts,  and  not 
loans ;  and,  in  consequence  of  this  averment,  an  inquiry 
was  at  the  hearing  directed,  whetiier,  at  the  death  of  the 
testator,  Hamilton  was  indebted  to  him  in  any,  and  what, 
sum  of  money. 


1844. 


Judgment, 


If,  at  the  hearing,  I  had  anticipated  tiie  course  which 
ihe  cause  has  taken,  I  should  probably  have  divided  tiie 
inquiry  into  two  parts : — ^first,  whether  any  debt  was  ori- 
ginally contracted  by  reason  of  the  advances;  and,  second- 
ly, whether  such  debt  (if  any)  or  any  part  of  it  remained 
due  at  the  death  of  the  testator.  A  report  following 
the  course  of  such  an  inquiry,  and  giving  a  specific  an- 
swer to  each  question  in  turn,  would  have  been  more 
convenient  for  the  purpose  of  further  directions.  But 
the  course  of  the  proceedings  before  tiie  Master  has  been 
precisely  such  as  I  have  above  suggested,  and  will  ena- 
ble me  to  dispose  of  tiie  case  on  fiirther  directions  as  sa- 
tisfactorily as  if  tiiat  form  of  inquiry  had  been  directed. 


The  Master,  by  his  report,  afler  stating  the  advances 
made  by  the  testator,  to  HamiUon,  has  found,  that,  at  the 
death  of  the  testator,  Hamilton  was  indebted  to  him  in 
various  sums  of  money,  amounting  together  to  2335iL 
Exceptionswere  taken  to  that  report,  which,  in  substance. 
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1844.        fti«9  that  the  Master  ought  to  have  fousd  that  nothing 
CouRTXNAT    ^*^  ^"®  ^^  HamUton  to  the  estate  of  the  teatatcHr,  or, 
V.  at  all  eventij  that  not  more  than  SOOL  wa£  ao  due. 

Williams. 

Judpmeni.  j^^  argumeuti  in  support  of  the  exoeptions  were,  fir8t» 
that  the  advanoes  were  not  proved ;  secondly,  that  such 
advances  (if  any)  as  were  proved  to  have  been  made 
were  gifts,  and  not  loans ;  thirdly,  it  was  said,  that,  if 
the  advanoes  were  to  be  considered  as  loans,  the  Statute 
of  Limitations  was  a  bar,  except  as  to  SOOL  advanoed 
within  six  years  of  the  testator's  death;  and,  lastly,  it 
was  insisted  by  the  Plaintiff,  in  reply  to  a  case  made 
by  the  Defendants,  that  there  was  no  acknowledgment 
by  Robert  Hamilton  to  take  the  debt  out  of  the  statute. 

In  order  that  the  grounds  of  my  decision  may  dis^ 
tinctly  appear,  I  shall,  in  the  first  instance,  conader  the 
exceptions  only.  And  upon  this  part  of  the  case  I  may 
observe,  that,  in  the  Master's  Office,  as  in  the  caus^  the 
fiict  that  advances  had  been  made  by  the  testator  to 
HamiUm  was  a  fact  not  in  dispute ;  the  issue  was  not 
upon  the  fact,  but  only  upon  the  character  of  the  ad* 
vancee,*-*-whether  gifts  or  loans.  In  order  to  determine 
that  question,  the  Master  had  before  him  certain  boob^ 
receipts,  bills  of  exchange,  cheques,  and  other  documents. 
It  was  contended  that  the  evidence,  upon  which  the 
Master  must  have  acted,  wa^  to  a  considerable  exteni; 
founded  on  dieques  alone,  and  it  was  said  that  a  oheque 
was  no  evidence  of  a  debt  Unquestionably,  cheques 
are  given  quite  as  often  for  the  payment  of  debts  as 
they  are  for  loans;  and  no  one,  I  apprehend,  would  con- 
tend that  a  cheque  was  conclusive  evidence  of  a  debt. 
But  that  was  not  the  purpose  for  which  the  cheques 
were  used*  The  advances  were  admitted  in  the  state 
of  facta,  which  is  in  the  nature  of  plesdings;  and  there* 
fore,  the  advances  being  admitted,  the  cheques  would  be 
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evidenoe  of  the  amount  of  such  adTances^  and  that  I        i844. 
take  to  be  the  only  purpose  for  which  the  Master  has 
used  them* 

Assuming  the  Master  to  have  ascertained,  that  ad-  "^^■•<i»* 
vanoes  to  a  certain  amount  were  made»  he  had  then  to 
consider  whether  they  were  gifts  or  loans.  Now,  it  ap* 
pears  that  HamUton  became  bankrupt^  and  before  the 
assignment  under  which  the  Plaintiff  claims  the  legacy, 
HamiUon  represented  bj  his  balance-sheet,  and  his  ezar 
mination  in  the  bankruptcy,  that  he  was  a  debtor  to 
the  testator  to  the  amount  of  6000iL;  and,  on  his  ezaminar 
tion,  he  specified  the  particular  sum  of  llOOil  as  having 
been  advanced  for  his  commission.  It  was  argued  for 
the  Plaintiff, — and,  for  the  reason  I  am  about  to  mention, 
I  am  inclined  to  agree  with  that  argument, — ^that  the 
admission  made  in  ihe  bankruptcy  was  not  such  an 
acknowledgment  of  ihe  debt,  as  would  take  the  case 
out  of  the  statute.  But,  on  the  question  whether 
a  debt  was  owing  1)y  the  bankrupt,  why  am  I  not  to 
hold  that  the  admisrions  of  a  parly  made  in  his  bar 
lance-sheet,  and  upon  his  examination,  are  evidence 
that  the  advances  made  to  him  were  loans,  and  not 
gifts?  and,  if  so,  there  was  an  admission  of  debt  to 
an  amount  far  exceeding  what  the  Master  has  found. 
The  case,  however,  did  not  rest  on  that  evidence  alone. 
A  printed  book  was  produced,  in  the  printing  and  pub- 
lishing of  which  it  was  proved  that  Robert  HamUttm 
took  an  active  part;  and  a  letter  was  also  in  evidence^ 
written  by  him,  referring  to  the  same  book,  .and  he 
there  expressly  states,  that  the  IKXV.  had  been  ad- 
vanced to  him  by  the  testator,  and  constituted  a  debt 
which  he  was  bound  to  pay.  Opposed  to  this  was  the 
evidence  of  Sir  John  Hamilion,  who  says  poalively  that 
tlie  testator  stated  to  him  the  1100/.  was  a  gift.  With 
respect  to  all  the  other  advances^  Sir  John  HamUtoM 
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Judgmmi, 


says,  that^  from  general  oonyenatioDS  with  the  testator, 
he  believes  they  were  gifts ;  but  I  cannot  take  his  evi- 
dence as  applying  distinctly  to  anything  except  the 
llOOil ;  and,  with  respect  to  that  sum,  it  is  opposed  to 
the  poffltive  statement  and  oath  of  the  l^atee^  coupled 
with  the  possibility  that  Sir  John  Hamilton  may  have 
been  mistaken.  The  only  other  evidence  is  that  of  a 
servant  of  the  testator,  on  which  I  shall  only  observe, 
that  it  is  of  such  a  nature,  that  I  am  not  disposed  to  be- 
lieve it  in  oppo»tion  to  the  statement  of  the  l^atee  him- 
self. If  the  meaning  of  the  testator  was  different  from 
that  which  he  conununicated  to  Robert  Hamilton,  Imust 
think  that  he  would  have  taken  some  other  means  of 
nrfj^lfing  it  known  than  that  of  gossiping  with  a  servant 
The  distinction  between  a  loan  and  a  gift  depends  on 
the  question,  whether  the  testator  did  or  did  not  retun 
to  himself  a  right  to  demand  payment  of  the  money; 
and,  therefore, — whether  he  intended  the  advance  to  be  a 
gift,  or  whether  he  lent  it  to  a  man  who  he  thou^t 
could  never  repay  him, — ^if  the  testator  reserved  to  him- 
self the  right  of  recovering  the  money,  it  was  a  loan, 
and  not  a  gift.  My  opinion  is,  that  the  Master  was 
right  in  finding  that  these  advances  were  loans,  and  not 
gifta. 


The  next  question  is,  what  was  the  amount  of  the 
debt?  The  300/.  was  not  barred  by  the  statute  at  the 
testator's  death.  The  WOOL,  I  think,  is  also  sufiiciently 
proved  to  have  been  taken  out  of  the  Statute  of  Linuta- 
tions  by  the  letter  written  by  Robert  Hamilton  to  Lord 
Fitzroy  ScmerseL  I  shall  presently  observe  on  what, 
under  the  late  statute,  I  understand  to  be  the  law  with 
respect  to  the  acknowledgment,  taking  the  case  out  of 
the  statute.  Now,  the  amount  of  the  balance  is  only 
shewn  in  two  ways — ^by  the  balance-sheet,  and  the  exa- 
mination under  the  bankruptey.     Two  objections  were 
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taken  to  this :  one  was^  that  the  amount  of  the  balance        1844. 
wafl  not  specified  in  the  bakncenaheet  or  in  the  examina-    coubtbnat 
tion;  and  KermettY.  Milbank  la)  was  cited  as  an  author-     _,    «. 

it^,  that»  under  the  recent  statute,  it  was  necessary  that         

the  amount  should  be  stated   That  proposition  certainly  ^mm/. 

surprized  me.  I  had  always  understood  that  the  same 
acknowledgment  that  would  have  sufficed  before  Lord 
Tewterden^s  act  would  suffice  after  it» — with  this  diiSer- 
enoe,  that»  since  the  act,  the  acknowledgment  must  be 
in  writing ;  whereas,  before  the  act,  a  verbal  acknow- 
ledgment would  have  been  sufficient.  On  a  carefiil 
examination  of  Kennett  v.  MUbahk,  I  very  much  doubt 
whether  the  Lord  Chief  Justice  meant  to  lay  down 
what  one  part  of  the  judgment  would  seem  to  imply. 
Certainly,  the  other  judges  advanced  no  such  propor- 
tion ;  and  the  case  of  Haydon  v.  Williams  (ft)  contains  a 
judgment  by  the  same  learned  judge  to  the  contrary 
effect.  The  deference  due  to  any  dictum  of  the  Chief 
Justice  of  the  Common  Pleas  naturally  drew  attention 
to  the  point,  and  the  moment  an  opportunity  occurred, 
it  was  brought  again  under  the  view  of  the  Court ;  and, 
in  Lechmere  v.  Fletcher  (c),  and  Waller  v.  Lacy  {d\  it 
was  expressly  dedded,  that  it  was  not  necessary  the 
amount  should  appear.  There  can  be  no  doubt,  that,  if 
a  person  before  the  statute  had  written  to  a  stranger, 
and  said,  ''I  owe  A.  B.  a  sum  of  money  upon  a  balance 
of  account,"  that  acknowledgment,  made  to  another 
person,  might  have  been  taken  advantage  of;  an  action 
might  have  been  sustained  upon  it,  and  the  balance 
proved ;  and  such,  I  apprehend,  to  be  the  law  now. 

But  the  question  remains,  whether  this  is  an  acknow- 
ledgment to  take  the  Case  out  of  the  statute;  and  the 


(a)  8  Bing.  38.  (e)  1  Cr.  &  Mees.  623. 

\h)  7  Bing.  163.  \d)  1  Man.  &  Or.  54. 
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Ig44^  rule  as  to  idat,  on  the  aathority  of  ihe  caeeB  cited,  I 
take  to  be,  that  the  acknowledgment  must  be  one 
whereby  the  party  charges  himself  If  he  acknow- 
ledges a  debt»  and  says  nothing  more,  the  Court  im- 
•'~^"^'-  plies  a  promise  to  pay  the  debt;  but,  if  his  promise  ia 
to  pay  out  of  a  particular  fund,  or  if  he  only  points  oat 
where  payment  is  to  be  had,  that  is  not  an  acknowledg- 
ment whereby  he  charges  himself;  and,  therefore,  it 
does  not  take  the  case  out  of  the  statute,  excq>t  as  re- 
gards the  particular  fund  referred  to  (a).  That  being 
the  state  of  the  case,  I  have  heard  no  argument  to  satisfy 
me  tliat  a  compulsory  acknowledgment,  drawn  from  a 
party  in  bankruptcy,  where  the  object  of  the  proceed- 
ing is  not  to  charge  the  party,  but  to  discharge  him, 
and  distribute  his  assets,  could  be  an  acknowledgment 
taking  the  case  out  of  the  statute.  Upon  that  pcnnt, 
therefore,  I  am  not,  as  at  present  advised,  prepared  to 
agree  with  the  Master,  assinning  that  that  was  the  only 
evidence  the  Master  went  upon  for  taking  the  case  out 
of  the  statute.  My  general  conclusion,  therefore,  upon 
the  whole  report  would  be,  that  the  Master  was  right 
in  finding  that  the  advances  were  loans,  and  not  gifts; 
and  in  his  finding  as  to  the  amount  of  those  loans;  but, 
probably,  that  I  differed  from  him  as  to  the  legal  suf- 
ficiency of  some  of  the  admissions  upon  which  he  had 
taken  the  debt  out  of  the  statute. 


Supposing,  then,  that  I  should  come  to  the  conda* 
sbn  that  the  Master  has  miscarried  on  the  last-men* 
tioned  point,  the  regular  course  would  be  to  refer  the 
case  back  to  the  Master  to  review  his  report  in  that 
particular  only  in  which  I  differed  from  him,  directing 
the  Master,  in  case  he  should  find  any  debt  barred  by 
the  Statute  of  Limitations,  to  state  the  amount  and  par- 


(a)  See  ante,  p.  800. 
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ticulars  of  euch  debt, — ^not  ^ving  any  oosts  upon  the 
ezceptionB;  and  if  the  Defendants  ehould  not  adduce 
any  further  evidence  before  the  Master,  the  Master 
would  moke  a  Airther  report  by  rejecting  so  much  of 
the  debt  as  was  barred  by  the  statute,  and  rcjjecting  it 
only  upon  that  ground  It  occurred  to  me,  therefore, 
that  I  might,  in  a  case  so  circumstanced,  assume,  for  the 
purposes  of  the  argument  upon  the  report  now  before 
me,  that  the  debt  was  barred  by  the  statute,  (an  as- 
sumption the  most  fitvourable  for  the  Plaintiff),  and  re- 
quire the  parties  to  argue  the  question,  whether,  upon 
that  assumption,  the  Defendants  were  not  entitled  to  re- 
tain the  l^acy  claimed  by  the  Plaintiff,  in  satisfaction 
or  part  satis&ction  of  the  debt  owing  by  him  to  the 
estate.  This  is  the  question  which  would  arise  upon 
the  furtlier  directions,  if  the  Master  were  to  correct  his 
report  in  the  way  I  have  suggested ;  and  if  that  ques- 
tion is  to  be  answered  in  the  Defendants'  fiivour,  the 
reference  back  to  the  Master  would  be  so  mudi  useless 
expense  and  delay.  The  order  on  further  directions 
would  be  the  same,  in  whicfaeyer  way  the  report  should 
stand.  Accordingly,  the  cause  was,  upon  my  suggestion, 
set  down  upon  fiirtiher  directions ;  and  the  question  was 
very  fuUy  argued  upon  the  above  assumption,  and  every 
topic,  which  conld  be  urged,  was,  I  believe,  suggested 
to  me.  I  am  now  to  state  the  conclusion  to  which  I 
have  oome  upon  it 
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CovvnuiAY 

V. 

Williams. 
Judgment 


The  Statute  of  Limitations  that  governs  the  present 
case  is  the  21  Jac.  1,  c  16,  which  takes  away  the 
remedy  against  the  debtor,  unless  the  action  be  brouj^t 
within  six  years  after  the  cause  of  action  arose ;  but  it 
leaves  the  right  untouched,  differing  in  this  respect  firom 
a  more  recent  Statute  of  Limitations,  by  which  the 
right  as  well  as  the  remedy  is  barred.  Li  accordance 
with  this  construction  of  the  act,  it  has  been  repeatedly 
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COURTBKAT 

Williams. 


decided,  and  is  settled  law,  that,  if  a  creditor,  by  means 
of  a  lien  or  other  lawful  means,  can  pay  himself  without 
resorting  to  an  action  against  the  person  of  the  debtor, 
he  may  lawfully  do  so.  In  Spears  v.  Hartfy  (a),  which 
was  a  case  of  trover,  the  defendant,  a  wharfinger, 
daimed  a  lien  upon  merchandize  in  his  hands  for  the 
balance  of  a  general  account,  which,  it  was  held,  he  was 
entitled  to;  and  the  only  question  then  was,  whether, 
as  the  balance  which  the  defendant  claimed,  was  due 
to  him  nine  or  ten  years  before  the  action  was  brought, 
the  debt  was  not  disduuged  by  the  operation  of  the 
Statute  of  Limitations,  and  the  lien,  therefore,  gone. 
Lord  Eldan  said  it  was  true,  that,  if  the  debt  was  dis- 
charged by  the  statute,  there  could  be  no  lien  by  reason 
of  it;  but  the  debt  was  not  discharged,  it  was  the 
remedy  only.  He  says,  '*  I  am  of  opinion,  that,  though 
the  Statute  of  Limitations  has  run  against  a  demand, 
if  the  creditor  obtains  possession  of  goods  in  which  he 
has  a  lien  for  a  general  balance,  he  may  hold  them  for 
that  demand  by  virtue  of  the  lien.  In  this  case  the  De- 
fendant had  a  subsisting  demand  when  the  goods  came 
to  his  possession,  and  I  am  of  opinion  he  may  enforce  it 
by  the  lien  which  the  law  has  given  him  for  his  general 
balance."  Higgins  v.  Scott  {b)  is  an  authority  also  in 
point.  If  a  debtor  pays  money  to  a  creditor,  without 
directing  the  appropriation,  the  creditor,  having  acquired 
a  right  to  apply  it,  may  apply  it  in  payment  of  a  debt 
barred  by  the  Statute  of  Limitations.  MiUs  v.  Fawhes  (c) 
iB  also  an  authority  upon  the  subject,  and  I  may  refer 
also  to  Coppin  v.  Coppin  {d),  and  WilHamsan  v.  Naylor  (e). 
I  shall  assume,  for  the  purposes  of  the  argument  in  this 
case,  as  being  favourable  to  the  Plaintiff,  that  the  right 
which  the  law  ^ves  to  the  creditor,  having  a  lien  on 


(a)  3  Esp.  81. 

(6)  2  B.  &  Adol.  413. 

(e)  5  Biog.  N.  C.  455. 


{d)  2  P.  Wms.  291. 
(e)  3  Y.  &  CoU.  208. 
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the  goods  or  other  property  of  the  debtor,  does  not  ena- 
ble a  debtor  efFectoally  to  plead,  by  way  of  set-off,  a  debt 
barred  by  the  Statute  of  Limitations;  that  is,  I  shall 
assume  that  the  Plaintiff  might  reply  the  Statute  of  Li- 
mitations in  answer  to  such  a  plea,  as  in  Chappie  y. 
DurHon  (a),  and  Field  y.  Bezant  {b). 
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The  question,  then,  is,  whether  the  present  case 
is  to  be  goyemed  by  the  principle  of  the  former  or  of 
the  latter  cases?  If  the  executor  had  made  himself 
personally  liable  to  the  payment  of  the  legacy,  or  if 
the  object  of  the  suit  had  been  to  charge  the  executor 
personally,  the  prindple  of  the  latter  cases  might  pos- 
sibly haye  goyemed  this  case.  But  this  is  not  a  suit  for 
that  purpose;  it  is  a  suit  to  recoyer  a  legacy  out  of 
assets, — that  is,  claiming  a  portion  of  the  assets  in  the 
hands  of  the  executor ;  and  the  claim  is  not  made  in  any 
other  way.  The  case  is  the  same  as  if  the  assets  were 
in  the  hands  of  the  accountant-general.  Now,  to  say 
that  the  right  remains,  and  that  the  remedy  only  is 
barred,  is,  in  a  case  like  this,  the  same  thing  as  saying 
that  the  legatee  has  already  in  his  hands,  to  the  amount 
of  his  debt»  those  assets  of  the  testator  which  he  seeks 
by  his  suit.  Seyeral  ways  of  putting  the  case  may  be 
suggested  in  support  of  the  argument  on  the  part  of  the 
executors.  They  may  say  to  the  legatee,  ''We  admit 
your  right  to  the  l^acy ;  you  haye  assets  of  the  tes- 
tator in  your  hands ;  pay  your  legacy  pro  tanto  out  of 
those  assets;"  as  in  J^s  y.  Wood  (c),  and  Campbell  y. 
Graham  [d).  Again,  the  executor  might  say, ''  You  ask 
for  a  portion  of  the  assets  of  the  testator;  but  you  are 
yourself  a  debtor  to  the  testator's  estate,  and  his  assets 
are  diminished  pro  tanto  by  your  default :  it  is  against 


(a)  1  Crom.  &  Jer.  1. 
(6)  6  B.  &  Adol.  357. 


(c)  2  P.  Wma.  128. 
{d)  1  Ras9.  &  M.  453. 


654 


CASES  IN  CHANCEBY* 

conscience  that  you  should  take  anTtfamg  out  of  die  ea^ 
tate  until  you  have  made  good  what  you  owe  to  it;" 
and  the  equity  of  a  trustee  to  impound  the  interest  of  a 
cestui  que  trust  in  the  trust  fund,  under  sudi  dreum* 
stances,  is  clear:  iV£t2cfyy.  Boie{a),  Smith  ▼•  8miih{b), 
Ex  parte  Turpin  (e).  To  such  a  case,  the  rule,  that  he 
who  would  have  equity  must  do  equity,  would  apply  by 
way  of  rebutter  to  the  Plaintiff's  demand 

A  third  argument  may,  perhaps,  be  suggested,  though 
I  do  not  place  any  reliance  upon  it.  If  the  testator 
had  been  living,  and  the  statute  had  been  pleaded  to  an 
action  by  himself,  he  might  have  enforced  his  dbums  to 
the  amount  of  the  legacy,  by  cancelling  the  legacy  in 
his  will.  Now,  if  the  will  was  made  on  the  supposition 
that  the  debt  existed,  it  was^  in  contemplation  of  law, 
made  on  the  supposition  that  the  debt  would  be  paid ; 
and  if  the  circmnstances  under  which,  and  with  reference 
to  which,  the  will  was  made  became  altered  by  the  act 
of  the  legatee,  is  it  not  posable  that  a  court  of  justice, 
in  this  case,  as  well  as  in  many  others,  might  hold  the 
altered  circumstances  to  operate  as  a  revocation?  I  do 
not,  however,  as  I  have  said,  rely  upon  the  last  point; 
I  think  the  first  and  second  points  are  decirive  of  the 
case. 

In  order,  then,  to  save  the  parties  the  expense  and  de- 
lay of  a  useless  reference  and  report,  I  shall  dedare, 
that  no  order  is  made  upcxi  the  exceptions,  and  order 
^  report  to  be  confirmed  notwithatanding  ihe  except 
iions;  and,  upon  further  directions,  declare,  that  the 
amocmt  of  the  debt  ought  to  be  set  off  or  retained 
against  the  legacy,  the  balance  due  to  the  legatee,  if 
any,  to  carry  interest,  and  give  no  costs  on  either  side. 


(a)  3  Mer.  86.         (b)  1  Y.  &  Coll.  338.         (c)  Mont.  443. 
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This  is  a  course  which  I  have  taken  on  more  than  one 
occasion,  when  it  appeared  that  the  order  on  further 
directions  must  be  the  same  whichever  way  the  report 
should  be,  and  is  one  which  may,  I  believe,  be  always 
taken  with  advantage  to  the  suitor  where  such  is  the 
case.  If  a  court  of  appeal  should  be  of  opinion  against 
my  judgment  on  the  main  point,  it  will,  of  course,  alter 
it.  If  I  am  right  in  that,  I  do  not  anticipate  any  disap- 
probation of  the  course  I  have  taken  in  point  of  form. 
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ATTORNEY-GENERAL  v.  POULDEN. 


1844. 
20ih  Apkl,  Sf 

2ind  if  ay. 

•  FITZHEEBERT,  by  his  will,  dated  in  June,  Direction  to  in. 
1821,  amongst  other  things,  directed  his  executors,  as  I^l^J'ccnt.' 
soon  as  conveniently  might  be  after  his  decease,  to  set  ^^^ck,  in  the 

•^        °  ,  name  of  tnii- 

apart  and  transfer  or  purchase  and  invest  in  the  names  tees,  and  to  pay 
of  certain  trustees  the  sum  of  10,000/.  4/.  per  cent  An-  nuitics  to  va- 
nuities,  to  be  a  fund  to  answer  the  several  yeariy  sums  J^^JJI^ng  in' 

the  whole  to 
400/.  a  year ;  and  that  the  trustees  ahoold  hold  the  said  stock  and  the  dividends  thereof, 
sabject  to  the  annuities  upon  trust,  as  to  so  much  of  the  dividends  as  from  time  to 
time  should  fall  in  by  the  determination  of  the  annuities,  «ntil  one-half  of  the  dividends 
should  have  so  (alien  in»  to  invest  the  same  and  the  resulting  income  thereof,  in  order 
U>  inerease  the  capital  of  the  said  fiind  by  accnmnlatioB  j  and  so  soon  as  one-half  of  the 
dividends  should  have  so  fallen  in,  to  apply  such  moietv  of  the  dividends,  and  also  such 
further  parts  of  the  same  as  should  from  time  to  time  fou  f n  by  the  determination  of  the 
annuities  respectively,  and  the  whole  of  the  dividends,  when  all  the  aaniuties  should  have 
ceased,  to  certain  charitable  uses.  The  10,000/.  4/.  per  cent.  Stock  was  invested  according 
to  the  will,  and  waa  subsequently  converted  into  5i  per  cents.,  and  the  trustees  thereupon 
reduced  the  payments  to  the  annuitants  by  one-eighth,  the  dividends  having  become  to 
that  extent  insufficient  to  answer  the  annuities.  The  death  of  some  of  the  annuitants  after- 
wards releaaed  a  part  of  the  dividends,  and  the  sums  so  falling  in  were  accumulated.  In  an 
information  to  establish  the  charity : — Held,  that,  although  the  accumulation  of  the  divi- 
dends had  not  begun  until  the  death  of  an  anmnitant,  many  years  after  the  deadi  of  the 
testator,  yet,  by  the  statute  40  Geo.  3,  c.  98,  the  accumulation  must  cease  at  the  expiration 
•f  twenty-one  years  from  his  death. 

That  tiie  annuitants  were  not  entitled  to  be  paid  their  anuufties  in  fbH,  either  out  of  the 
capital,  or  out  of  the  released  dividends,  but  that  the  reduction  of  the  stock  would  operate 
to  produce  a  proportionate  reduction  in  the  several  annuities,  and  in  the  fund  applicable 
lo  the  charity. 

That  the  whole  of  the  aoenmnlated  fbnd,  ariring  before  a  moietr  of  tiie  dividends  was 
released  by  cessation  of  the  annuitiea,  was  undisposed  of  by  the  will,  and  formed  part  of 
the  renduary  estate. 
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1844«        by  way  of  annuities  to  the  several  persons  thereinafler 
named,  or  in  the  event  of  the  death  of  any  one  or  more 
of  them  in  his  (the  testator^s)  lifetime,  then  to  such  other 
person  or  persons  as  he  should  or  might  nominate  and  ap- 
StaiemMi.     P^^^  in  his  or  their  place,  by  any  codicil  or  codicils,  so 
that  each  of  them  might  have  his  or  her  annuity  for  his 
orherlife;  (that  is  to  say) :  [the  testator  then  named  the 
annuitants,  and  the  amount  of  their  several  annuities, 
which  amounted  in  the  whole  to  400L  a-year.]     And 
the  testator  directed  that  the  said  several  annuities 
should  be  paid  by  his  trustees  tmto  the  respective  an* 
nuitants  by  half-yearly  payments,  as  the  dividends  of 
the  10,000iL  Stock  should  become  payable;  and  that, 
subject  to  the  payment  of  the  said  several  annuities 
during  the  continuance  thereof  respectively,  the  said 
sum  of  10,000iL  Stock  should  be  held  by  the  said  trus- 
tees.    After  bequeathing  some  other  legacies,  the  tes- 
tator devised  and  bequeathed  all  the  residue  of  his  real 
and  personal  estate  (such  personal  estate  to  be  subject^ 
nevertheless,  to  the  payment  of  his  debts,  funeral  ex- 
penses, and  such  of  his  legacies  for  which  no  specific 
funds  were  provided,  or  which  would  otherwise  fail  for 
want  of  a  fund)  tmto  his  sisters  Mary  and  Jane,  their 
heirs,  executors,  administrators,  and  assigns,  in  equal 
shares,  as  tenants  in  common,  for  their  own  use;  and  he 
appointed  his  said  sisters  and  the  said  trustees  his  exe- 
cutrixes and  executors.   On  the  11th  of  Jime,  1821,  the 
testator  made  a  first  codicil  to  his  will,  and  thereby, 
after  reciting  so  much  of  the  will  as  related  to  the  10,000il 
Stock,  he  declared  his  will  to  be,  that  the  said  trustees 
should  stand  possessed  of  the  said  sum  of  10,00021  Stock, 
and  the  dividends,  interest,  and  yearly  proceeds  thereof 
subject  to  the  said  annuities  chaiged  thereon  by  his  will, 
— as  to  so  much  of  the  said  dividends,  interest,  and  yearly 
proceeds  as  from  time  to  time  should  fall  in  by  the  de- 
termination of  the  annuities  charged  thereon,  until  one 
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half  of  the  said  dividends,  interest,  and  yearly  proceeds 
should  have  so  fallen  in,  upon  trust,  to  lay  out  the  same, 
and  the  resulting  income  thereof,  in  the  names  of  the 
said  trustees  for  the  time  being  in  the  purchase  of  stock, 
in  the  same  fund,  or  in  some  other  of  the  public  funds  or 
stocks,  in  order  to  increase  the  capital  of  the  said  fund  by 
accumulation  in  the  way  of  compoimd  interest ;  and  when 
and  so  soon  as  one  half  of  the  said  dividends,  interest, 
and  yearly  proceeds  should  have  so  fallen  in,  then  upon 
trust  to  apply  such  moiety  of  the  dividends,  interest,  and 
yearly  proceeds,  and  also  such  further  parts  of  the  same 
as  should  from  time  to  time  fall  in,  by  the  determination 
of  the  said  annuities  respectively,  and  the  whole  of  such 
dividends,  interest,  and  yearly  proceeds,  when  all  the 
sud  annuities  should  have  determined,  in  the  manner 
thereinafter  expressed:  namely,  that  all  such  dividend^ 
interest,  and  yearly  proceeds  should  be  applied  by  his 
said  trustees,  from  time  to  lime,  for  and  towards  the 
maintenance  and  support  of  five  poor  men,  married  or 
mngle,  ten  poor  widows,  and  five  poor  single  women^ 
natives  of  Partseoy  who  respectively  should  be  of  the  age 
of  fifty  years  or  upwards,  to  be  chosen  as  therein  men- 
tioned. .The  testator  then  appointed  certain  persons  to 
act  as  governors  of  the  charity  thereby  created^  and 
provided  for  the  appointment  of  new  trustees  of  his  will 
and  codicil,  upon  the  death  or  retirement  of  any  of  those 
thereby  appointed.  By  another  codicil^  the  testator  sub- 
stituted the  children  of  one  of  the  said  annuitants,  who 
had  since  died,  in  the  place  of  such  annuitant. 


1844. 

Attoenbt* 
Gbnbrajl 

V. 
POULDBN. 

«  Statemeni, 


In  1830^  the  10,00021  ^l  per  cent.  Stock  were  reduced 
to  3^  per  cents.,  and  the  annual  dividends,  applicable  to 
the  payment  of  the  annuities  charged  thereon^  being 
thereby  reduced  to  350^,  the  trustees  made  a  propor- 
tionate abatement  in  quch  annuities,  reducing  the  pay- 
ments by  one-eighth.    Subsequently,  several  of  the  an- 

VOL.  III.  Q  Q  H.  w. 
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nuitanta  died,  and  their  annuities  falling  in,  an  accumu- 
lated fund  was  produced,  which,  after  certain  payments 
thereout,  amounted  to  698 JL  Ids.  4d.,  of  which  the  sum 
of  613JL  I3s.  9d.  had  accrued  before,  and  the  remainder 
after  the  expiration  of  twenty-one  years  from  the  death 
of  the  testator. 


The  information  was  filed  in  December,  1843,  against 
the  trustees  and  the  representatives  of  the  residuary 
legatees,  for  the  execution  of  the  trusts  of  the  will^  and 
the  estabhshment  and  regulation  of  the  charity. 

The  questions  submitted  to  the  Court  at  the  hear- 
ing were,  first,  whether  the  annuities  ought  absolutely  to 
abate  by  one-eighth,  in  consequence  of  the  reduction  of 
the  4/.  per  cent.  Stock,  into  3^  per  cents.,  or  whether  the 
amount  by  which  the  annuities  had  been  respectively 
reduced  at  the  time  of  the  conversion  should  be  made 
up  to  the  annuitants  and  their  representatives  again,  from 
time  to  time,  as  portions  of  the  dividends  were  released 
by  the  death  of  annuitants;  secondly,  how  long  the  ao- 
oumulation  of  the  dividends  ought  to  go  on  with  refer- 
ence to  the  Thellusson  Act  (a), — whether,  for  twenty-one 
years  from  the  death  of  the  testator,  when  the  trust  com- 
menced, or  for  twenty-one  years  from  the  death  of  the 
first  annuitant,  when  the  accumulation  first  b^an; 
thirdly,  whether  the  accumulated  fund  belonged  to  tiie 
charity,  or  to  the  residuary  legatees,  or  was  undisposed 
of  by  the  will ;  and  fourthly,  whether,  supposing  the 
accumulations  during  the  period  of  twenty-one  years 
from  the  death  of  the  testator  belonged  to  the  charity, 
the  accumulations  since  the  expiration  of  such  twenty- 
one  years  would  also  belong  to  the  charity  or  to  the 
residuary  legatees. 


(a)  39  &  40  Geo.  3,  c.  98. 
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Mr.  Cooper  and  Mr.  JVood^  in  support  of  the  informa-        i844. 
tion. 


tees. 

Mr.  Anderdon  and  Mr.  E.  R.  Adamsy  for  the  annui- 
tants. 

In  support  of  the  daim  of  the  annuitants — Dames  v. 
Wattier  (a).  May  v.  Bennett  (&)»  ArundeU  v.  ArundeU  {c), 
Foster  v.  Smitk  (d),  Page  v.  LeapingweU  (e),  were  cited 
against  the  claim  of  the  annuitants;  and  Kendall  y. 
Russell  {f)y  Scott  y.  Salmandiff),  in  fayour  of  that  claim. 
On  the  date  at  which  the  accumulation  should  cease, 
Webb  y.  Webb  (A),  Trickey  y.  Trichey  (i),  and  Hargrove 
on  the  Thellusson  Act,  p.  171. 


Attornby- 
Gbnbbal 


Mr.  RomUbf  and  Mr.  AUnutty  for  the  residuary  lega-     Pouldbn. 


iifp  iim€fi»  • 


The  Vice-Chancellor,  after  holding  that  the  diyi- 
dends,  released  by  the  deaths  of  the  annuitants,  must, 
under  the  act  40  Geo.  3,  c  98,  cease  to  accumulate  at 
the  expiration  of  twenty-one  years  from  the  death  of  the 
testator,  notwithstanding  that  the  accumulation  did  not 
conmience  until  some  years  after  the  death  of  the  tes- 
tator; and  holding,  also,  that  the  accumulations  which 
had  accrued  subsequently  to  such  period  of  twenty-one 
years  would  fall  into  the  residuary  estate : — 

The  next  question  is,  whether  the  annuitants  are  or 


Judgment. 


(a)  1  Sim.  &  St.  463. 
\h)  1  RusB.  370. 
(c)  1  Myl.  &  K.  316. 
{d)  2  Y.  &  C.  C.  C.  193. 
(«)  18  Vet.  463. 


(/)  3  Sim.  424. 
{g)  1  Myl.  &  K.  363. 
{h)  2  Beav.  493. 
(t)  3  Myl.  &  K.  560. 
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are  not  to  be  paid  in  full  their  annuities,  either  hj  re- 
ducing the  capital^  which  has  been  set  apart  to  secure 
them,  or  by  postponing  the  interest  of  the  remaindermen 
till  the  arrears  of  the  annuities  have  been  paid ;  that  is 
to  say,  whether  the  annuities  are  to  be  paid  in  full  at 
the  expense  of  the  charity,  or  whether  the  charity  and 
the  annuities  are  to  bear  the  loss  sustained  by  the  reduc- 
tion of  the  stock  in  proportion  to  their  respective  in- 
terests ?  On  this  point  I  have  not  the  slightest  doubt  that 
the  loss  must  be  borne  by  the  annuitants  and  the  charity 
rateably.  The  testator  has  directed  a  sum  of  10,00021 4/1 
per  cent.  Stock  to  be  invested  in  the  names  of  trusteee^ 
which  is,  in  fact,  a  direction  to  purchase  so  much  stock  as 
will  produce  an  income  of  4002.  Sryear ;  and  then,  after 
giving  directions,  that,  on  the  death  of  the  annuitants^ 
the  dividends  which  should  become  discharged  should 
accumulate  tmtil  one-half  of  such  dividends  should  be 
liberated,  the  testator  directs  that  the  moiety  so  liberated 
shall  go  to  the  charity;  that,  as  the  remaining  annuities 
should  become  released,  the  fund  shall  be  given  to  the 
charity  pro  tanto ;  and,  when  all  the  annuitants  are  dead, 
then  the  whole  fund  is  to  be  applied  for  the  benefit  of  the 
charity.  The  testator  obviously  supposed  that  the  10,00021 
Stock  would  remain  unaltered.  He  no  more  contemplated 
a  reduction  of  interest  on  the  stock  than  he  contempktted 
the  possibility  of  a  misappropriation  of  the  fund  by  the 
trustees,  either  of  which  events  would  occasion  a  loss  to 
the  annuitants  and  the  remaindermen ;  and  he  has  made 
no  provision  for  the  event  which  has  happened.  How, 
then,  is  the  case  affected  by  what  has  been  done  ?  The 
executors  set  apart  10,00021  421  per  cent.  Bank  Annui- 
ties in  the  names  of  trustees,  and  the  moment  that  was 
done,  and  the  10,00021  severed  from  the  bulk  of  the  es- 
tate, the  relation  of  tenant  for  life  and  remainderman 
began,  and  the  interests  of  the  parties  became  fixed. 
The  directions  are,  that  the  10,00021 4/.  per  cent»  Stock, 
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when  set  apart)  ahall  be  a  fund  to  answer  the  anniuties 
thereinafter  given^  and  the  testator  afterwards  sayEf,  that, 
subject  to  the  annuities,  it  is  to  go  to  the  charity.  That» 
certainly,  is  consistent  with  the  supposition  that  the  cha- 
rity is  to  take  only  that  which  remains  aft;er  paying  all 
the  annuities  in  full ;  but  it  is  equally  consistent  with  the 
other  construction.  The  real  question  is,  whether  this 
is  to  be  taken  as  a  case  of  tenant  for  life  and  remainder- 
man, or  whetiier  as  a  gift  to  the  charity  of  the  residue  of 
tiie  10,000/.  which  shall  remain  aft;er  paying  the  annui- 
ties in  ftdl;  and  I  think  the  construction  I  have  put 
upon  it  is  the  true  one. 
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Attoknbt- 
Gknkkal 

V. 

PouLDBir. 
Judgment, 


With  r^ard  to  tiie  otiier  question,  the  testator  directs, 
that,  as  the  annuitants  die,  so  much  of  the  dividends  as 
is  released  by  their  deaths  shall  be  invested  in  4/.  per 
cent*  Stock,  and  that  the  interest  and  dividends  thereof 
shall  accumulate  until  one-half  of  the  dividends  are  re* 
leased;  and,  as  soon  as  that  happens,  then  he  specifies 
the  mode  of  application  of  the  dividends.  The  direction 
for  application,  however,  is  not  so  framed,  as  to  include 
the  accumulated  fund.  I  have  no  doubt  the  testator 
intended  that  fund  also  for  the  charity ;  but  his  expres- 
sions exclude  it.  He  has  directed  accumulation  until  one- 
half  of  the  dividends  are  released,  and  then  he  directs  the 
charity  to  take  the  benefit  of  the  released  dividends.  In 
consequence  of  this  direction,  it  became  necessary  to  stop 
the  direction  for  accumulation,  in  order  to  give  the  cha- 
rity that  benefit,  and  the  testator  has  (if  I  am  right  in 
supposing  he  meant  to  ^ve  the  whole  to  the  charity) 
forgotten  to  resume  his  intended  direction  as  to  the  fund 
accumulated.  If  the  words  were  flexible,  the  Court 
ought  to  construe  them  so  as  to  give  the  charity  the 
benefit  of  the  accumulated  fund.  It  is  possible,  how- 
ever, that  the  testator  may  have  intended  to  postpone 
the  benefit  to  the  charity  until  he  had  accumulated  a 
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1844.  fund  for  some  other  purpose,  which  he  intended  after- 

Attornet-  ^^'^  ^  indicate.   However  that  may  be,  the  words  are 

Gbnbkal  not  flexible,  but  are  distinct  and  precise;  and  I  must 

PouLDBK.  hold  that  the  accumulated  fund  is  undisposed  of,  and 

Jndgmeni,  ^^  ^^  Consequently  forms  part  of  the  residuary  estate. 


June  im.  MACKINTOSH  v.  WYATT. 

A  creditor  took,   GrEEN  was  indebted  to  fVyatt  §•  Co.,  and,  in  1827, 

as  secnrity  for  i      1 1        •  i        a «      •*« 

his  debt,  bills  of  he  gave  them  a  valuable  picture  by  MuriUoy  on  trust, 
rad  in^orscd^  *®  declared  by  an  indenture,  to  sell  the  same,  and  pay 
^^**tod?' A^  themselves  the  expenses  and  their  debt  out  of  the  pro- 
principal  Ceeds.  In  1829  Wyatt  if  Co.  applied  to  Green  for  other 
those  bills  were  scciu-ity,  and  the  Plaintiff,  at  the  request  of  Ctreen^ 
th^S*^'  became  surety  for  him  to  Wyatt  §•  Co.  for  2500£  This 
drewaccommo-  seciuity  the  Plaintiff  gave  by  drawing  eight  bills  of  ex- 
and  which  were  change  upon  Green  for  312/L  XOs.  each,  payable  at  sue- 
tlS^princip^  cessive  intervals  of  six  months,  which  bills  were  accepted 
debtor,  but  Yyj  Green,  and  indorsed  and  delivered  by  the  Plaintiff  to 

were  paid  by  -^  '  ^  ^ 

the  drawer  Wyott  if  Co.  The  transaction  was  further  evidenced  by 
rity.  On  a  bill  a  memorandum,  dated  the  22nd  of  February,  1829,  in- 
raretyf  to  re-  dorsed  on  the  assignment  of  the  picture,  expressing  the 
strain  an  action  terms  of  the  arrangement ;  and,  amongst  others,  that  the 
brought  against  2500/L,  to  be  paid  by  such  instalments,  should  be  ac- 
which^luwrbecn  cepted  in  full  discharge  of  a  debt  of  3128i,  thereby  ao- 
Sf'courtri'-  knowledged  to  be  owing  by  Green;  but,  on  default  of 
lowed  the  ac-  payment  of  any  of  such  bills  on  the  day  specified,  Wyatt 
but  stayed  exe-  if  Co.  should  be  at  liberty  to  demand  and  recover  from 
*^™"' ,      .      Green  the  whole  debt;  that  the  picture  should  not  be  a 

Whether  the  .  ^ 

surety  was  dis-  security  for  more  than  the  Plaintiff  became  surety  for, 
robwquent  *  namely,  2500/.;  and  that,  when  the  2500i  should  be 
SwA^khout   P^^  ^  ^y^  ^  ^^-^  *^®y  should  deliver  over  the  pic- 

his  knowledge, 

took  place 

between  the  creditor  and  the  principal  debtor,  q%uBre, 


Statement, 
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tare  to  the  Plaintiff,  as  a  security  to  him  for  what  he         1844. 
might  have  advanced  on  account  of  the  bills.     The  bills  mackimtosh 
were  not  paid.     In  1844(a)  Wyatt  §•  Co.  brought  their  »• 

action  against  the  Plaintiff,  for  the  amount  of  the  bills 
and  interest  The  Plamtiff  thereupon  filed  his  bill  in 
this  cause,  alleging,  first,  that,  after  the  first  of  the  eight 
bills  of  exchange  had  become  due  and  been  dishonoured, 
Wyatt  8f  Co.y  without  the  knowledge  of  the  PMntiff, 
drew  several  other  bills  of  exchange  on  Greeny  in  respect 
of  the  said  debt,  payable  at  divers  long  periods  after 
date,  which  bills  were  accepted  by  Green^  and  delivered 
to  Wyatt  Sf  Co,;  and  that  the  effect  of  such  transactions 
was  either  to  pay  and  discharge  the  original  debt  for 
which  the  Plaintiff  was  surety,  or  to  give  Green  a  very 
extended  time  for  the  payment  thereof,  with  the  consent 
of  the  Plaintiff,  and  so  as  to  deprive  Wyatt  §•  Co.  of  the 
power  reserved  to  them  by  the  said  memorandum,  to 
have  and  demand  immediate  payment  from  Green  of  the 
original  debt,  in  the  event  of  any  of  the  eight  bills  being 
dishonoured :  secondly,  that,  upon  the  true  construction 
of  the  agreement  upon  which  the  Plaintiff  became  surety, 
he  was  liable  only  to  the  extent  of  2500/.,  and  was  not 
liable  to  any  demand  for  interest  on  that  sum:  and, 
thirdly,  that  Wyatt  ^  Co.  had  so  dealt  with  the  picture, 
that  they  had  put  it  out  of  their  power  to  fulfil  their 
agreement  to  transfer  it  to  the  Plaintiff,  upon  the  pay- 
ment by  him  of  the  2500JL  The  bill  prayed  a  declara- 
tion, that  the  Plaintiff  was  discharged  from  his  liability 
on  the  bills  of  exchange ;  or,  if  not,  that  he  was  not 
liable  for  interest  thereon :  and  that,  in  the  latter  case, 
an  account  might  be  taken  of  what  was  due  from  him, 
and,  upon  payment  thereof,  that  the  Defendants  might 


(a)  It  was  a  part  of  the  Plain-    funds  came  to  his  hands ;  laches 
tiff's  case,  that  he  was  not  to  be    was,  therefore,  excluded. 
raed  upon  the  bills,  until  certain 
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1844.        be  decreed  to  deliver  up  the  picture  free  from  any  daim 
MAcimtTosH   ^t®'^^^  9  ***d  for  an  injunctioiL 


Wyatt. 
Siatemeni, 


The  answer  was  put  in  before  the  common  injunction 
could  be  obtained.  By  the  answer  the  Defendants  de- 
nied the  alleged  agreement,  that  the  Plaintiff  should  be 
exonerated  from  the  demand  for  interest :  they  admitted 
that  the  picture  had>  for  the  convenience  of  exhibition 
for  sale^  been  deposited  in  the  house  of  a  person  who 
afterwards  became  bankrupt,  and  that  a  daim  to  the 
picture^  as  being  in  the  order  and  disposition  of  the 
bankrupt,  had  been  made  by  his  assignees:  that,  upon 
an  agreement  with  such  assignees^  the  picture  had  since 
been  placed  for  sale  in  other  hands,  and  that,  under  such 
circumstances,  they  were  not  able  to  deliver  up  the  pic- 
ture ;  but  they  said,  that,  if  the  Plaintiff  would  pay  the 
principal  due  on  the  eight  bills  of  exchange,  with  interest 
thereon,  the  costs  of  the  action,  and  the  costs  and  chaiges 
properly  incurred  in  respect  of  the  picture,  the  Defend- 
ants would  be  able  to  deliver  up  the  picture  to  the 
Plaintiff,  so  far  as  they  were  authorized  to  do  so  by  the 
memorandum  of  February,  1829.  And  with  regard  to 
the  allegation,  that  time  had  been  given  to  the  principal 
debtor,  the  Defendants,  denying  the  fact  that  any  time 
had  been  given,  said  that  the  debt,  for  which  they  had 
taken  the  security  in  question  from  Green  and  the 
Plaintiff,  was  inciured  for  goods  supplied  to  Green,  in 
his  busmess  of  a  sadler;  and  that,  prior  to  1826,  Green 
had  been  in  the  habit  of  accepting  accommodation  bills 
drawn  by  Wyatt  Sf  Co.,  for  which  fVyatt  §•  Co*  provided 
the  means  of  payment  when  they  became  due,  and  that 
the  same  system  of  accommodation  continued  between 
Wyatt  Sf  Co.,  and  Green,  until  Green  retired  from  business 
in  1831,  and  was  then  continued  between  Wyatt  $*  Co. 
and  the  successors  of  Green  in  his  business ;  but  such 
transactions  as  to  acceptances  were,  and  were  always 
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treated  by  all  parties  as,  entirely  distinct  from  the  trans-        i844. 
actions  out  of  which  the  debt,  for  which  tiie  security  was  mackihtom 
given,  had  arisen,  and  were  not  in  any  manner  connected  v. 

with  such  debt     A  schedule  of  the  bilk,  described  as         * 

accommodation  bills,  was  set  forth  in  the  answer,  and  the 
a^regate  amoimt  far  exceeded  tiie  debt  for  which  the 
Plaintiff  was  surety. 

The  Plaintiff  moved  upon  the  answer  for  an  injunction       Motion, 
to  restrain  proceedings  in  the  action  brought  against 
him,  upon  the  biUs  of  exchange,  of  which  he  was  the 
drawer. 


Mr.  Kenyan  Parher  and  Mr.  ifeft,  for  the  motion,  re-  Arffummt. 
lied  chiefly  upon  the  admission  in  the  answer,  that  the 
Defendants  Wyatt  ^  Co.  had  drawn  bills  upon  Greeny 
the  prindpal  debtor,  since  some  of  the  biUs  drawn  by  the 
Plaintiff  as  surety,  and  accepted  by  Green,  had  been  in 
the  hands  of  Wyatt  $*  Co.  at  maturity,  and  dishonoured. 
The  presumption  of  law  would  be,  that  a  creditor,  draw- 
ing a  bill  of  exchange  on  his  debtor,  drew  it  in  respect 
of  his  debt ;  that,  at  least,  was  the  effect  of  the  transaction 
prim&  facie.  Was  there,  then,  anything  to  obviate  that 
effect  in  tiie  transaction  described  upon  tiie  answer? 
There  was  no  allegation  that  the  bills  drawn  by  Wyatt 
If  Co.  on  Green  were  accepted  in  pursuance  of  any  defi- 
nite contract,  unless  the  giving  to  them  the  mere  ap- 
pellation of  "  accommodation  bills'*  carried  with  it  an 
implied  averment  of  some  distinct  and  special  contract 
under  which  Wyatt  if  Co.  were  not  to  receive  the  benefit, 
tiiat,  according  to  the  import  of  the  transaction,  they 
would  have.  But,  even  supposing  that  the  term  *^  scr 
commodation  bill"  in  pleading  imported  an  instrument 
upon  which  the  ordinary  liability  of  drawer  and  acceptor, 
as  between  each  other,  was  reversed;  yet  the  accommo- 
dation bills  in  this  case  materially  varied  the  relative 
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1844. 
Mackintosh 

V, 

Wyatt. 
Argument, 


situation  of  the  principal  and  surety.  If  the  creditor 
placed  himself  in  a  situation  in  which  he  could  not  sue 
the  principal,  for  howeyer  short  a  period  the  disability 
lasted,  he  ceased  to  have  a  right  to  sue  the  surety : 
BauUbee  v.  Stubbs  (a) ;  because  he,  to  that  extent, 
abridged  the  remedy  of  the  surety,  who  could  only 
stand  in  the  place  of  the  creditor  against  the  prindpaL 
On  this  ground  it  was  doubted  whether,  on  giving  in- 
dulgence to  the  principal  debtor,  an  express  reservation 
of  other  securities  was  not  ineffectual  even  agiunst  that 
debtor,  as  being  repugnant  to  the  contract  {b).  It 
was  no  answer  here,  that,  when  the  accommodation  bill 
had  been  taken  up  and  paid  by  the  drawer,  the  parties 
were,  or  might  have  been,  in  the  same  situation  as  they 
were  in  before  it  was  accepted:  Banser  v.  Cox  (c).  The 
surety  was  entitled  to  be  consulted  before  the  remedy 
against  the  principal  debtor  was  to  any  extent  fettered 
or  restricted, — ^it  was  for  the  surety  to  judge  whether 
he  would  or  would  not  be  prejudiced  by  the  arrange- 
ment: Batd&ee  v.  Siubbs  (J);  and  any  arrangement 
having  that  effect,  made  without  his  consent,  discharged 
him  from  his  liability.  The  simple  question  was,  whe- 
ther the  accommodation  bills  in  this  case  did  restrict  or 
fetter  Wyatt  ^  Co.,  so  as  to  impede  them  in  putting  the 
bills  drawn  by  the  Pl^tiff  in  suit  against  Green:  it 
could  not  be  doubted  that  such  was  their  effect.  After 
Green  had  accepted  and  become  liable  on  bills  to  a  large 
amount,  of  which  Wyatt  ^  Co,  had  received  the  benefit, 
would  not  this  Court  have  restrained  Wyatt  8f  Co.  from 
suing  Green  upon  the  first  bills,  the  amount  of  which 
they  actually  had  in  their  hands  by  the  effect  of  the 
second  transaction  ?  This  was  not,  like  the  case  of  Eyre 
V.  Everett  {e\  a  new  transaction,  which  left  the  first  un- 
touched.    It  operated  to  give  the  principal  debtor,  for  a 


(a)  18  Ve».  20. 
(5)  18  Ves.  26. 
(c)  4  Beav.  379. 


{d)  Per  Lord  Eldon,  18  Ves. 


21. 


(tf)  2  Rubs.  381. 
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certain  time,  at  least,  a  right  ia  equity  to  be  protected 
from  a  suit  founded  on  his  original  debt.  The  Court,  in 
such  circumstances,  would  restrain  the  proceedings  at 
law  against  the  Plaintiff.  His  defence  is,  in  this  case, 
more  especially  of  an  equitable  nature ;  but,  even  if  the 
same  principle  would  discharge  him  also  at  law,  a  court 
of  equity  would  not  send  him  to  a  court  of  law  for  the 
discharge  to  which  he  was  equally  entitled  in  this  Court : 
Samuett  y.  Howarth  {a).  The  answer  denied  that  time 
had  been  given,  but  that  was  a  conclusion  of  law,  of 
which  the  Court  would  judge  from  the  facts  that  ap- 
peared. 

Mr.  RomiUy  and  Mr.  Baily^  for  the  Defendants  Wyatt 
tf  Co.,  were  not  required  to  address  the  Court  against 
the  motion. 


The  Vice-Chancellor,  after  disposing  of  the  two 
points  with  reference  to  the  interest,  and  the  picture,  on 
the  ground,  that,  as  to  them,  no  equity  was  confessed 
upon  the  answer,  said,  that,  without  expressing  any 
opinion  on  the  effect  which  the  accommodation  bills 
might  have  had  upon  the  liability  of  the  surety,  he  was 
of  opinion  that  the  right  course  would  be  to  allow 
the  action  at  law  to  proceed,  and  to  stay  execution. 
The  same  point  might  be  raised  and  determined  in  the 
action,  the  rules  of  equity  and  law  on  the  subject  being 
perfectly  similar  (by 


Thb  Defendants  to  be  at  liberty  to  proceed  with  the  action  to  trial 
and  judgment,  but  not  to  issue  execution  for  a  fortnight  after  judg- 
ment, and  to  deal  with  the  ju«lgment  as  this  Court  shall  direct.  The 
Plaintiff  to  pay  into  court  the  amount  recovered  in  the  judgment  (if 
any)  within  a  fortnight  after  judgment,  unless  the  Court  make  other 
order  to  the  contrary.    Liberty  to  apply. 


(a)  Per  Lord  Eldon,  3  Mer. 


278. 


(6)  See  Barnard  v.   WallU, 
Cr.  &  Ph.  85. 


Judgment, 


Minute, 
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1844. 
9th  and  im 

2Mjify.  JONES  t;.  MOSSOR 

A.  wuindebt.   ThE  Plamtiff  executed  his  bond,  dated  the  29th  of 

ed  on  bond  to  ^  ' 

B.  B.  died,  September,  1834,  in  the  penal  sum  of  lOOOJL,  condi- 
soleneztofkin,  tioned  for  the  payment  by  him  of  the  sum  ofSOOL  to 
ietten^admi.  *^^^  Beed,  his  executors,  administrators,  and  assigns, 

nwtrationof  hi«  ^ith  lawful  interest  thereon.     John  Seed  died  on  the 

estate.    Thees-  ... 

tate  of  B.  after,  1st  of  January,  1835,  mtestate,  leaving  Richard  Reed 

were  paid,  left    ^  oidj  child  and  next  of  kin,  and,  as  such,  entitled  to  a 

exoSuMttT    ^^'^  residue  of  his  personal  estate  of  several  thousand 

imoiiDt  of  the    pounds.     In  consequence  of  a  pretended  will  of  John 

became  luraty'  Reed  being  propounded  in  the  Ecclesiastical  Court  by 

log  in  promis '   ^u^othcr  party,  and  of  the  litigation  which  thereupon 

•orynotci.    C.  ensued,  Richard  Reed  was  not  able  to  obtain  letters  of 

became  an  m-  ^ 

solvent  debtor,  administration  of  his  father's  estate  until  August,  1838. 
compelled  to  During  this  interval  Richard  Reed  was  in  want  of 
^^^died'lmr'    money,  and  in  July,  1835,  John  Bevan  advanced  him 

then  tiM  aasig-    iQQi  upon  the  security  of  the  joint  and  several  pro- 
nee  under  his        ,         *^  /.    .i«      1 
insolvency  took  missory  note  of  the  Flaintin  and  two  other  persons  as 

administration  sureties  for  the  re-payment  of  such  advance  and  interest. 
B.^dsaSiA!  •'^*'*  ^^^  afterwards  advanced  the  PlMntiff  a  fur- 
on  the  bond:—  thcr  sum  of  200i,  sccured  by  the  promissory  note  of 
might  set  off'  Richard  Reed^  and  the  Plaintiff,  and  another  person,  as 
t^^^X^  his  sureties.  The  Phiintiff  also  lent  Richard  Reed  some 
oompeiiedto  gums  of  money,  amounting  together  to  about  60i  Upon 
&  C.  apinst  Ricluird  Reed  obtaining  the  grant  of  administration  to 
The  obii«or  ^  father^s  estate,  the  bond,  being  a  part  of  the  net  re- 
in a  bond,  be-  sidue  of  that  cstato,  became  legally  and  equitably  the 
for  advances  to  absolute  property  of  Richard  Reed,  and  he  became  en- 
md^^*ing!aftcr  ^tied  to  the  money  due  thereon  for  his  own  use  and 

the  insowJaicy    benefit.     In  1838,  Richard  Reed  was  imprisoned  for 

of  the  obligee,  '^ 

compeUed  to     debt  in  Cardiff  GaoL     On  the  30th  of  January,  1839, 

pay  the  debt  for 

which  he  had 

become  surety,  is  entitled  to  set  off  the  sum  so  paid  against  the  amount  doe  upon  the 

bond. 
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a  vesting  order,  under  the  statute  1  &  2  Vict  c.  110, 
was  made  against  him,  and,  in  July  following,  the  De- 
fendant was  appointed  aadgnee  of  his  estate  and  effects. 
Richard  Reed  died  in  January,  1840. 

The  Plaintiff  was,  in  December,  1840,  compelled  to 
pay  John  Bevan  the  sums  due  on  the  promissory  notes, 
amounting  to  37721  After  the  death  of  Richard  Reed, 
the  Defendant  obtained  letters  of  administration  de  bonis 
non  of  John  Reedy  and  conmienced  an  action  against  the 
Plaintiff  upon  the  bond. 

The  bill  slated,  that  the  Defendant  intended  to  pro- 
ceed to  judgment,  and  issue  execution  for  the  whole 
amount  of  principal  and  interest  secured  by  tiie  bond ; 
whereas  the  Plaintiff  had  offered  and  requested  to  come 
to  an  account  with  the  Defendant  of  what  was  due  upon 
the  bond,  and  upon  the  sud  payments  made  by  tiie 
Plaintiff,  and  had  requested  the  Defendant  to  accept 
the  balance  of  such  account  in  full  satisfaction  and 
discharge  of  his  said  bond.  The  bill  charged,  tiiat  the 
Plaintiff  was  entitied  to  the  same  relief  in  equity,  as  if 
Richard  Reed  was  living ;  that  all  the  debts,  and  funeral 
and  testamentary  expenses,  of  John  Reed  had  been  paid* 
and  all  the  duties  of  administration  discharged;  and  tiiat 
whatever  the  Defendant  should  be  able  to  recover,  as 
administrator  de  bonis  non  of  John  Reed,  would  belong 
to  the  Defendant  absolutely,  and  that  he  meant  to  re- 
tain and  appropriate  the  same  in  his  character  of  as- 
signee of  Richard  Reed.  The  bill  prayed,  tiiat,  as  against 
Richard  Reed,  as  the  eqmtable  and  beneficial  owner  of 
the  bond,  and  tiie  monies  secured  thereby,  and  agunst 
the  Defendant  as  assignee,  it  might  be  declared  that  the 
'  Plaintiff  was  entitied  in  equity  to  set  off  and  be  allowed 
the  monies  so  advanced  and  paid  by  tiie  Plaintiff  to  and 
for  Richard  Reedy  and  the  monies  paid  by  the  Phdntiff, 
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as  the  surety  of  Bichard  Reed,  in  satisfiiction  of  the 
promissory  notes ;  an  account  and  injunction. 

The  common  injunction  issued  to  restrain  the  action. 
The  Defendant,  by  his  answer,  in  substance  admitted 
the  facts  above  stated;  and  he  then  obtained  the  order 
nisL 


Arptmeni.  Mr.  RomiUy  and  Mr.  W.  M.  James,  for  the  Plaintiff^ 
appeared  to  shew  cause  on  the  merits  against  dissolving 
the  injunction.  They  insisted,  that,  if  Richard  Reed  had 
been  living,  and  his  property  had  not  been  aliened  by  the 
effect  of  the  vesting  order,  he  could  not  have  enforced 
payment  of  the  bond  from  the  Plaintiff,  without  paying 
to  the  Plaintiff  the  sums  which  the  latter  had  advanced 
for  him,  or  owing  to  his  default:  that  neither  the  death 
of  Richard  Reed,  nor  the  vesting  order,  could  affect  the 
equities  of  the  parties.  The  death  of  Richard  Reed  left 
that,  which  was  a  part  of  his  estate  before,  a  part  of  his 
estate  still ;  and  the  assignee  in  his  insolvency  could  be 
in  no  better  situation  than  Richard  Reed  himself.  Al- 
though the  promissory  notes  were  paid  after  the  vesting 
order,  they  were  paid  in  respect  of  an  obligation  pre- 
viously incurred ;  and  the  time  of  the  payment,  there- 
fore, did  not  affect  the  question  of  the  right  to  set  off 
the  amount  against  the  bond  debt 

Mr.  RusseU  and  Mr.  Fkminff,  for  the  Defendant,  relied 
on  the  fact,  that  the  demands  were  owing  in  different 
rights :  one  claim  was  by  the  administrator  of  A., — 
the  other  against  the  assignee  of  B. ;  that  the  rights  of 
the  parties  at  the  utmost  must  be  determined  at  the  date 
of  the  vesting  order,  and  at  that  time  the  Pluntiff  had 
not  paid  the  promissory  notes ;  and  that  it  was  not  a 
case  of  mutual  credit  within  the  principle  on  which  cross 
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demands  were  allowed  to  be  set  off  one  against  the 
other. 

The  cases  adverted  to  in  the  judgment,  and  WhUaker 
y.  Rush  (a).  Bishop  v.  Church  {p)y  Antrobus  y.  David" 
son  {c),  Cherry  y.  BouMee  (d),  Clark  y.  Cort  (e),  Rawsan 
y.  Samuel  {/),  and  Dadd  y.  LydaU  {ff),  were  cited. 
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Vice-Chancellor  : — 

If  in  this  case  Richard  Reed  and  not  John  Reed  had 
been  the  obligee  in  the  bond  of  September,  1834, 
of  which  the  Plaintiff  was  the  obligor;  and  if  Richard 
Reed  had  been  bankrupt ;  I  should  have  had  no  diffi- 
culty in  deciding  this  case.  But,  owing  to  the  cir- 
cumstance that  Richard  Reed  was  an  insolvent  debtor 
and  not  a  bankrupt,  it  was  admitted  bj  the  Plaintiff, 
that  he  could  not  succeed  in  his  suit  unless  he  could  do 
so  upon  some  general  equity  of  the  Court,  independently 
of  the  statutes  which  govern  the  rights  of  parties  in 
cases  of  insolvency.  It  was,  moreover,  admitted,  that 
the  Plaintiff  had  to  overcome  a  further  difficulty,  arising 
from  this — that  the  Defendant  is  proceeding  upon  the 
bond,  not  as  assignee  of  Richard  Reedy  but  as  admini- 
strator of  John  Reed 


July  24/A. 
Judgment. 


Assuming  Richard  Reed  to  have  been  obligee  in  the 
bond,  it  is  impossible  to  doubt  that,  before  and  at  the  time 
of  his  insolvency,  he  had  the  equity  which  he  claims  in 
this  suit     As  surety,  he  had  a  right  at  any  moment  to 


(a)  Amb.  407. 
\h)  3  Atk.  691. 
(e)  3  Mer.  569. 
(d)  4  My].  &  Cr.  442. 


(e)  Or.  &  Ph.  154. 
(/)  Or.  &  Ph.  161. 
\g)  1  Hare,  333. 
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pay  off  the  debts  which  he  had  guaranteed ;  and,  as  debtor 
upon  the  bond^  he  would  have  had  a  right  to  say  he  had 
paid  off  the  debts  out  of  the  money  he  owed  upon  the 
bond*  The  only  question  is,  whether  that  equity  was 
superseded  by  the  insolvency,  or  whether  it  overrode 
the  rights  of  the  creditors  interested  under  the  insol- 
vency. My  opinion  is,  that  it  remained  notwithstanding 
the  insolvency.  The  general  rule  is,  that  the  asdgnee 
takes  whatever  belonged  to  the  insolvent,  subject  to  all 
equities  affecting  that  property  in  the  hands  of  the  insol- 
vent He  takeswhat  the  insolvent  could  lawfully  transf^, 
and  nothing  more:  Ex  parte  Hanson  (a) ;  and  in  cases  not 
dissimilar  in  principle  from  this,  an  equity  has  been  esta- 
blished upon  the  general  principles  of  the  Court  Thus, 
the  general  equity  of  a  trustee  to  stop  the  interest  due 
to  a  tenant  for  life,  who  is  indebted  to  the  trust,  is  dear: 
Priddy  v.  Bose  (i),  Jeffs  v.  fVbod  (c).  And  this  equity, 
it  has  been  decided,  exists  in  favour  of  the  trustees,  after 
the  bankruptcy  of  the  tenant  for  life,  in  the  face  of  the 
argument,  which  was  urged  with  great  reason,  that  the 
estate  for  life  of  the  bankrupt  passed  to  his  assignees, 
and  that  the  trustees  should  prove  their  debt  under  the 
commisfflon :  Ex  parte  Mitfard  {d),  which  has  been  fol- 
lowed in  Ex  parte  Ihirpin^  Re  Brawn  {e) ;  in  SmiA  ▼• 
Smith  (/),  which  received  great  consideration;  and  in 
Ex  parte  Shute  (^),  and  other  like  cases. 


laHanfordY.Moseley{h\  the  case  was  this: — In  1825, 
Robinson  sold  the  Plaintiff  ^Tan/bnf  some  mills  and  other 
property ;  in  October  of  that  year  all  the  purchase 
money  was  paid  except  232/.  lis.  llcL ;  and  it  was  then 
agreed  that  the  vendor  should  remain  in  possession  as 


(a)  l2Ve8.346;  18Ve8.232. 
(5)  3  Mer.  86. 

(c)  2  P.  Wms.  128. 

(d)  See  the  order,  3  Mer.  105. 


(e)  Moot.  443. 
(/)  1  Y.  &  Con.  338. 
Iff)  Mont.  &  Bligh.  385. 
(A)  Not  reported. 
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tenant  at  50/.  a-year,  and  a  promiascny  note  was  given 
by  Hanfard  for  the  232/.  lU.  MtL  In  November, 
1826,  Robinson  became  bankrupt,  and  Moseky  was  ap- 
pointed his  assigiiee.  In  Easter  Term,  1828,an  action  was 
brought  upon  the  note  against  HanfortL  In  February, 
1829,  poaseesion  was  given  to  the  Plaintiff,  a  large  arrear 
of  rait  being  then  due.  In  l^rch,  1830,  the  action  was 
tried,  and  Moseky  recovered  (a).  It  appears  from  the 
case  as  reported  in  BameweU  add  CressweU,  that  the  De« 
fendant  in  the  aetion  insisted  that  there  was  in  agree- 
ment that  the  note  should  not  be  paid  when  it  became 
due,  bat  should  remain  unpaid  until  possession  of  the 
property  was  delivered  In  April,  1830,  the  bill  in 
Haggard  v.  Moseky  was  filed,  suggesting  an  agreement 
that  the  purchaser  should  retain  the  amount  of  the  rent 
out  of  the  unpaid  purchase-money  in  his  bands.  The 
argument  at  the  hearing  of  the  cause  was,  that  the  pur- 
ehaser^  having  the  purchase-money  in  his  hands,  and 
being  a  creditor  for  the  rent,  had  a  right  in  equity  to 
consider  so  much  of  the  money  in  hie  hands  as  being 
applied  by  himself  to  pay  the  rent  which  fix>m  time  to 
tioie  became  due.  The  caas  was  beard  before  LordChief 
Baion  Lyndkurst,  and  he  was  clearly  of  opinion  that  that 
equity  existed  by  the  general  law  of  the  Court,  inde* 
pendently  of  the  bankrupt  laws;  and  accordingly  the 
injunction  was  granted. 


1844. 
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The  other  oases  cited  were  James  v.  Kynmer(b)y 
which  arose  before  the  statute  of  the  46  Geo.  3(c); 
JEx  parte  8iq>hens{d),  and  VuUiamy  v.  Nobk{e).  I 
doubt  whether  the  case  of  Ex  parte  Stephens  did  not 
turn  upon  the  particular  fraud.    If  it  were  not  fi»r  the 


(a)  10  B.  &  C.  729. 
(5)  5  Ves.  108. 
(c)  C.  135. 
VOL.  in. 


{d)  11  Ves.  24. 
(«)  3  Mer.  d93. 
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other  question,  I  should  have  no  hedtation  in  deddii^ 
this  case  in  &your  of  the  Plaintiff. 

The  other  questicm  is  this : — ^the  debt  upon  the  bond 
was  due  to  John  Reed:  the  debts  which  the  Plaintiff 
paid  were  the  debts  of  Richard  Reed.  The  sums  there- 
fore were  due  in  different  rights ;  and  no  rule  is  better 
understood  than  that  you  cannot  set  off  demands  due 
in  different  rights ; — ^the  principle  being,  that  one  man's 
money  diall  not  be  applied  to  pay  another  man's  debt. 
But,  in  this  case,  it  was  said,  that,  inasmuch  as  J2tc&- 
ard  Reed  was  the  sole  next  of  kin,  and  administrator  of 
John  Reed;  and  as  it  appeared,  by  the  answer  of  the 
Defendant,  that  Rkhard  Reed  was  entitled  beneficially  to 
this  very  sum  of  5Q01 ;  the  difficulty  I  have  adverted 
to  did  not  arise. 


A  very  slight  variation  in  the  answer  from  its  present 
shape  might  have  concluded  the  case,  as  against  the 
Plaintiff,  on  this  motion.  But,  if  the  effect  of  the  answer 
be,  that,  before  the  30<li  of  January,  1839,  the  date  of 
the  vestmg  order,  Richard  Reed^  as  administrator  and 
next  of  kin  of  John  Reed,  had  become  beneficial  owner  of 
the  bond,  there  is  no  technical  reason,  founded  in  the 
origin  of  his  claim,  why  the  Court  should  not  treat  the 
bond  as  his,  and  give  the  Plaintiff  the  equity  he  claims. 

[His  Honor  then  stated  the  dates,  as  above,  of  the 
bond,-- death  of  John,  leaving  Richard  his  sole  next  of 
kin, — ^litigation  on  the  pretended  will, — the  borrowing 
of  the  money  by  Richard  during  that  interval,— the 
vesting  order, — appointment  of  the  Defendant  as  as- 
signee,— death  of  Richard, — and  the  grant  of  letters 
of  administration  de  bonis  non  of  John  to  the  De- 
fendant.] 
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The  question  is»  whether  the  500L  secured  by  the 
bond  was  not,  in  truth,  at  that  time  the  proper  money  of 
Richard  Reed,  The  answer  says,  that  the  Defendant 
believes  the  personal  property  of  John  Reed  was  more 
than  suffident  to  pay  his  debts,  &c.,  and  that  Richard 
Reed,  as  his  sole  next  of  kin,  did  become,  at  the  death  of 
hie  &ther,  entitled  to  a  dear  residue,  over  and  above 
what  was  required  for  the  payment  of  debts,  &c.,  of  se- 
veral thousand  pounds :  that  Richard  Reed  was,  by  the 
disputes  as  to  the  validity  of  the  will,  kept  out  of  pos- 
session of  the  real  and  personal  estate  of  his  father,  and 
was,  in  consequence,  in  embarrassed  circumstances,  and 
that  he  borrowed  the  money  which  the  plaintiff  claims : 
that  it  was  not  until  January,  1838,  that  John  Reed  was 
found  to  have  died  intestate :  that  he  believes  the  money 
due  upon  the  bond  was  part  of  the  net  residue  of  his 
estate,  and  that  the  same  became  l^ally  and  equitably 
the  absolute  property  of  Richard  Reed,  his  son,  and  that 
he  became  entitled  to  recover  the  monies  due  thereon 
for  his  own  use  and  benefit.  The  Defendant  admits 
that  he  accepted  the.  office  of  assignee,  and  that  thereby 
the  estate  and  effects  of  Richard  Reed  became  vested  in 
him,  and,  among  other  things,  the  equitable  and  benefi- 
cial ownership  in  the  bond ;  but  whether  or  not  subject 
to  the  alleged  equities,  he  submits  to  the  judgment  of 
the  Court  The  Defendant  then  says,  that,  upon  the 
death  of  Richard  Reed,  as  such  assignee  of  his  estate  and 
efiects,  and  beneficially  the  owner  of  the  outstanding 
personal  estate  of  John  Reed,  he  did,  in  that  capacity, 
apply  for  and  obtain  letters  of  administration  de  bonis 
non  of  John  Reed;  and  that,  having  done  so,  he  brought 
his  action  for  the  recovery  of  the  money  due  upon  the 
bond:  he  denies  that  he  sometimes  pretends  that  he  is 
entitled  to  receive  and  administer  it  as  part  of  the  un- 
administered  assets  of  John  Reed,  applicable  to  the  pay- 
rr2 
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ment  of  his  debts ;  but  he  afterwards  says,  that  he  be- 
lieves certain  of  the  debts  of  John  Reed  still  remain  un- 
discharged, and  that  there  are  sufficient  assets  to  pay  the 
debts,  exdufflve  of  the  bond,  and  he  salnniti  that  he  is 
not  bound  to  set  forth  what  debts  are  unpaid. 


After  the  suggestion  that  the  debts  of  John  Beed  had 
not  been  full  j  paid,  I  felt  a  difficulty  in  treating  the 
money  due  upon  the  bond  otherwise  than  as  the  assets 
of  John  Reed;  but  the  admission  in  the  answer  ia  most 
distinct, — that  the  bond  itself  is  part  of  the  beneficial 
estate  of  Richard  Reed^  and  that  ike  Defendant  obtained 
letters  of  administration  empowering  him  to  reooTer  i^ 
not  as  part  of  the  estate  of  John,  but  as  part  of  the  es- 
tate of  the  insolyent  I  think  that  that  admission  re- 
lieves the  case  of  all  difficulty  with  regard  to  the  fiK^t  of 
the  debts  being  due  in  difierent  rights.  The  case  is  the 
same  in  principle  as  where  an  assent  has  been  given  to 
a  legacy  whereby  the  property  has  passed  to  die  legatee, 
being  himself  an  executor,— in  which  case,  the  legacy 
is  separated  from  the  estate  of  the  testator,  and  becomes 
the  property  of  the  legatee.  This  is  the  unavoidable 
efiect  of  this  answer.  The  injunction,  therefore,  must  be 
continued ;  I  cannot  give  any  costs. 
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vJN  the  sale  of  an  estate,  under  the  decree  of  the  Court  A  relation  of 
in  an  administration  suit,  a  person  was  reported  and  al-  titied'to*  Ac  re- 
lowed  the  purchaser  of  certain  premises,  at  the  price  of  J^^^^/j^q  \ 
280/.     The  &ther  of  ihe  residuary  legatees  obtained  an  obtained  an 

J        ,  11.11.  .11  /•    1  order  for  open- 

OTder  to  open  the  biddings,  paid  the  costs  of  the  pur-  log  biddings; 
chaser,  and  deposited  70i     The  premises  were  re-sold,  ^^e  Ac 
and  another  person  became  the  purchaser,  at  the  price  P^chaser  of 

'^  ^  *^  *  the  property  on 

of  410£     The  father  of  the  residuary  legatees,  on  whose  the  re-sale.  The 

application  the  biddings  had  been  opened,  presented  his  ^idat LTad- 

petition,  praying  the  return  of  the  deposit,  and  also,  that  ^'^rsT^^j^    * 

he  might  be  allowed  his  costs  out  of  the  estate.     By  his  added  to  the 

affidavit  in  support  of  the  application,  ihe  petition  stated,  the  special  cir- 

•  that  he  had  procured  the  biddings  to  be  opened,  not  with  thecaw^^e 

the  desire  or  intention  of  purchasing  the  property,  but  ^^^  «Uow^ 

because  he  believed  it  to  have  been  at  first  sold  consider-  opened  the 

ably  under  its  real  value,  and  was  desirous  that  the  tes-  costs, 
tator's  estate  should  not  suffer  so  great  a  loss ;  and  that 
he  so  acted  with  the  view  of  benefiting  the  estate  of  the 
testator.     It  was  stated  at  the  bar  that  the  estate  was 
insolvent 


Mr.  WUkock  for  the  petition.  The  question  in  such  Argument. 
cases  was,  whether  the  biddings  were  opened  by  a  party 
for  the  purpose  of  enabling  himself  to  become  a  pur- 
chaser, or  whether  they  were  opened  solely  for  the  bene- 
fit of  the  estate.  Righy  v.  M*Namara  (a),  and  Earl  of 
Macclesfield  v.  Bhke  (ft),  were  cases  of  the  former  class ; 
and  Owen  v.  Foulk8{c)y  and  West  v.  Vincent  (^)i  of  the 
latter. 


(a)  6  Vea.  466.  (c)  9  Ves.  348. 

(h)  8  Ves.  214.  (rf)  12  Ves.  6. 


678  CASES  IN  CHANCERY. 

1844.  Mr.  Teed  and  Mr.  Patouy  for  the  parties  in  the  cause, 

did  not  oppose  the  application. 


Judgment.  The  Vice-Chakcellor  observed,  that,  if  the  estate 
was  insolvent,  the  residuary  legatees  had,  in  fact,  no  in- 
terest in  the  question ;  but  ultimately  made  the  order 
for  the  payment  of  the  costs  of  the  petitioner. 


Qrd  Jufy.  BENNETT  v.  GLOSSOP. 

BUlof  dis-        The  Plaintiff  claimed  to  be  entitled  to  certain  real. 

an  ejectment  bj  estates  as  the  heir-at-law  of  Mary  Shepherd,  who  was 

d^mingM        ^®  heircss-at-law  of  John  Carrington  the  younger,  who 

heir-at-law  ^^g  the  heir-at-law  of  John  Carrington  the  elder;  and 
a^instthede-  .  ,  ... 

Tiaeea  of  a  feme  the  bill  was  for  discovery,  in  aid  of  an  action  of  eject- 
tbeabsenc^f^  ment,  which  the  Plaintiff  alleged  that  he  was  about  to 
womtaQcnUn  commence  agunst  the  Defendants,  who,  under  the  will 
such  feme  co-     of  Mary  Shepherd,  were  devisees  of  the  estates  in  ques- 

Terty  or  tnat  it 

was  nerer  duly  tion,  in  trust  for  Sale ;  but  which  devise  the  Plaintiff 
The  only  vLw  fdl^ed  was  invalid,  either  because  Mary  Shepherd  had 
"wdin^''  ^brinff  "^  powtT  to  appoint  .or  devise  the  estates,  or,  if  she  had, 
on  the  vaUdity    that  such  dcvisc  was  not  a  due  exercise  of  that  power. 

of  the  appoint- 
ment by  the  de- 

tiiTwiL  held  not  "^^^  answer  stated,  that  certain  lands  thereinmen- 
to  be  entitied     tioned  had  descended  from  Carrington  the  elder  to  Car- 

to  the  prodac-  ^ 

tion  of  the  rington  the  younger,  and  from  Carrington  the  younger  to 

which  the  De-  Mary  Shepherd:  that,  by  an  indenture,  dated  in  Septem- 

K'Sa't  the  ^^'  ^^^>  ^^9^  Shepherd,  and  the  said  Mary  his  wife, 

power  of  ap-  covenanted  to  levy  a  fine  sur  conuzance  de  droit  come 

pomtment  was 

given  to  their 

derisor,  although  it  appeared,  that,  by  such  deeds,  the  estate  was  limited  to  her  hein  and 

assigns,  in  default  of  appointment. 
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ceo,  &c,  of  the  hereditaments  which  had  so  descended  to 
her,  and  that  it  was  thereby  declared  that  such  fine  should 
enure  to  such  uses  as  George  Shepherd  should,  hj  deed  or 
will,  appoint :  that  a  fine  with  proclamations  was  accord- 
ingly levied,  and,  subsequently,  several  parts  of  the  pro- 
perty were  sold  and  conveyed  by  George  Shepherd:  that, 
by  indenture  of  lease  and  release,  dated  in  September, 
1836,  Creorge  Shepherd  limited  and  appointed  certain  of 
the  said  hereditaments  unto  the  Defendants,  their  heirs 
and  assigns,  upon  trust  to  stand  seised  thereof  to  such  uses 
and  for  such  purposes  as  the  said  Mary  Shepherd  should, 
by  deed  or  will,  appoint ;  and,  in  default  of  such  appoint- 
ment, to  the  use  of  Mary  Shepherd,  her  heirs  and  as- 
signs, for  ever:  that,  in  February,  1837,  Mary  Shepherd 
duly  appointed  and  devised  the  sidd  hereditaments  to 
the  Defendants:  that,  in  1842,  she  died,  and  that  the 
Plaintiff  was  her  heir-at-law. 


1844. 


The  Plamtiff  moved  for  the  production  of  the  docu- 
ments, and  especially  the  indentures  of  September,  1804, 
and  September,  1836« 


Mr,  Birdy  for  the  motion,  submitted,  that  the  Plaintiff 
was  entitled  to  the  production  of  the  deeds  of  1804  and 
1836;  they  were  deeds  under  which,  according  to  the 
Defendants'  admission,  the  Plaintiff  would  take  as  heir- 
at-law  of  Mary  Shepherd,  in  default  of  appointment: 
they,  therefore,  formed  part  of  the  common  title  of  the 
Plaintiff  and  the  Defendants.  Both  parties  claimed  to 
derive  title  under  those  deeds.  In  the  instruments  prior 
to  the  will  of  Mary  Shepherd,  and  by  which  the  estate 
was  vested  in  her,  and  her  heirs  or  appointees,  both  par- 
ties were  equally  interested,  at  least,  for  the  purpose  of 
the  trial ;  and  the  Plaintiff  was  entitled  to  inspect  them : 
CoUifu  V.  Gresley{a).  The  deeds  of  1804  and  1836, 
(a)  2Y.  &  J.  491. 


Argumemi. 
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1844.  moreoyer,  formed  a  neoeesary  part  of  the  evidenee  of 
the  Plaintiff  in  the  ejectment,  as  shewing  the  seisin  of 
the  ancestor  under  whom  he  claimed. 

Mr.  Ebndfjf^  for  the  Ddendants,  was  not  heard. 


Judgment.       VlCE-CHANCELLOa : — 

According  to  the  case  made  bj  the  bill  and  answer, 
there  appears  to  be  no  issue  raised  on  the  fact  of  the 
seisin  of  Mary  Shepherd.  The  issue  turns  on  the  vali- 
dity of  the  devise  by  her  wilL  I  do  not  say,  ihat,-^-if  it 
appeared  that  the  heii^t-law  would  be  unable  to  make 
out  his  title  in  ejectment,  without  the  lud  of  an  instru- 
ment, under  which  the  Defendant  also  dauned,  by  rea- 
son that  the  freehold  was  in  a  married  woman  at  the 
time  of  her  death,  or  for  any  other  reason, — ^he  might  not 
be  entitled  to  a  discovery  of  that  instrument.  But  no 
case  of  that  kind  is  made  upon  the  pleadings.  The 
deeds,  a  production  of  which  is  asked,  are,  upon  these 
pleadings,  the  evidences  of  the  Defendant's  case  only. 
Accoiding  to  the  case  upon  the  pleadings,  the  Plain- 
tiff wants  discovery  only  to  prove  his  heirship  in  the 
ejectment,  and  the  onus  will  then  be  thrown  upon  the 
Defendant  to  prove  the  case  he  makes  by  his  answer. 

It  has  been  argued,  that  the  Plaintiff  is  entitled  to  the 
production  of  the  deeds  anterior  to  the  will,  as  being  a 
part  of  the  ccnnmon  title  of  both  parties.  But  this 
might  always  be  urged,  with  as  mudi  reason  as  in  the 
present  case,  by  every  heir-at-law,  who  is  ousted  by  a 
devisee  or  an  alleged  devisee.  Down  to  the  will,  the 
title-deeds  of  the  devisor  commonly  tend  to  establish  his 
title;  and,  therefore,  if  the  devise  be  set  aside,  they  must 
tend  to  establish  the  title  of  the  heir-atrlaw  of  the  de- 
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tiflor.  But  that  has  never  been  hdd|  in  this  Conrt»  to 
be  a  gfound  to  entitle  the  heiiHit4»ir  to  a  prodnotioEn  of 
all  the  tttle-deedi  relatnng  to  the  estate  he  okuBU^  until 
he  has  made  out  that  his  heinhip  gives  him  an  interest 
in  the  eslate.  The  question  upon  this  motion  is,  what 
documents  may  assist  the  hear  in  proving  Us  heinhip. 
If  the  ease  of  CoBim  v.  Orulejff  which  has  been  cited, 
be  considered  as  deciding,  that,  where  parties  daim 
adversdy,  but  under  a  oommon  title  to  a  certain  point, 
either  of  die  parties  is  entitled  to  inspect  tiie  deeds  in 
the  possession  of  the  other,  of  a  date  prior  to  the  time  at 
whidi  thej  become  hostile,  it  certaiiriy  is  not  in  accord- 
ance with  the  prsctioe  in  tins  Court 

Motion  refused. 


1844. 


JudpmmU. 


SIMM0W8  V.  LEONAED.  ^ndandsgh 

July. 

Jones,  Leonard,  Jordan,  and   Thacker  carried  on  Artidetof 
business,  in  partnership,  as  manufacturers  of  Soda,  and  p^lfiri^druMt, 
other  chemicals,  under  articles  of  co-partnership,  dated  ^^^"'j;^ 
in  March,  1841.     The  articles  provided:— 1.  That  the  erery  yew.or 

VDch  other  day 

partnership  should  be  for  a  term  q£  fourteen  years,  from  m  all  the  part- 
the  SOtii  of  September,  1838,  if  aU  tiie  parties  should  ^"^^.a 
so  long  live.    4.  The  capital  to  be  14,000i;  Leonard  g^^^" 
to  bring  in  7000il,  Jones  20001,  Jordan  2000/.,   and  oonntudnst, 

and  a  Talnation 
rnnd  appraisement  of  the  property  and  etoek  ehoald  be  made,  aad  ngned  by  the  partnerB, 
and,  on  the  eipiration  of  the  partnership  term,  the  partnership  property  ahould  be  realised 
and  divided  on  the  footing  of  nch  lastananal  reat ;  and,  if  any  paitner  ahonld  die  during 
the  partnership  term,  his  representatives  should  receive  payment  of  his  share  of  the  capital 
and  atook,  as  ascertained  at  the  last  annual  rest,  with  mterest  thereon,  (in  lien  of  profits 
from  that  time),  by  instalments ;  and  sncb  representatives  to  have  no  ri^t  to  look  into 
tiie  partnership  books.  The  partnership  continued  for  several  years,  but  the  partners 
did  not  make  the  ammai  aooount  and  reat  as  provided  by  the  sortldes.  One  partner 
died  : — Held,  that  the  representativea  of  the  deceased  partner  were  not  entitled  to  a  sale 
of  tlie  partnenhip  property,  as  upon  a  dissolution ;  tiiat  the  rest,  and  not  the  day  of  thereat, 
was  tiie  essence  of  the  partnership  contract  i  and,  thenfore,  that  the  representatives  of  the 
deceased  partner  were  entitled  to  participate  in  the  profits  up  to  the  time  of  his  death;  and, 
alaOf  to  have  the  aeoount  taken,  by  means  of  the  paitnenhip  books,  in  the  naoal  way. 
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Siaiememi. 


Thaeker  30001  5.  The  parties  to  be  entitled  and 
interested  in  the  buildings,  lands,  hereditaments,  and 
premises,  stock,  utensils  of  trade,  goods,  and  effects  of 
the  partnership,  as  follows :  Janes  three-tenths,  Leonard 
three-tenths,  Jordan  two-tenths,  and  Thaeker  two- 
tenths.  Interest  to  be  paid  to  every  partner  on  the  ca- 
pital credited  to  him  in  the  partnership  books,  at  the 
last  annual  rest  or  statement  of  accounts  taken  or  made, 
as  thereinafter  mentioned;  and  ihe  clear  profits  to  be 
divided  in  the  proportions  of  their  said  several  interests. 
9.  AU  debts  and  duties  which  should  be  owing  hj 
reojBon  or  on  account  of  the  joint  trade,  and  any  loss 
or  damage  which  should  happen  thereto,  to  be  paid  or 
borne  by  or  out  of  the  gains  or  profits  of  the  joint 
trade,  if  the  same  should  be  sufficient;  and,  if  not,  the 
deficiency  to  be  borne  or  paid  by  ihe  partners,  respect- 
ively, out  of  their  private  estates,  in  the  same  propor- 
tions as  the  partners  are  thereinbefore  declared  to  be 
interested  in  the  profits,  to  the  end  that  the  capital 
stock  of  the  partnership  might  not  be  impaired  or  dimi- 
nished by  such  losses,  charges,  damages,  and  expenses. 
13.  Monthly  meetings  of  the  partners  to  be  held,  and 
business  of  importance  then  dedded  upon  by  the  ma- 
jority of  the  partners  then  present,  provided  such  deci- 
sion be  not  at  variance  with  the  true  intent  of  the  arti- 
cles. 19.  On  the  3 1st  of  December  then  next,  and  every 
succeeding  31st  of  December  in  every  year  during  the 
continuation  of  the  partnership,  or  on  such  other  day  in 
any  partnership  year  as  should  be  most  convenient,  and 
agreed  upon  by  all  the  partners,  a  general  statement  of 
account  and  rest,  in  writing,  to  be  made  and  taken  by 
the  partners  of  all  such  goods  and  merchandizes  as 
should  have  been  sold  in  the  business,  and  of  all  stock, 
monies,  debts,  and  other  things  belon^ng  to  the  part- 
nership, and  of  all  such  debts  as  should  be  due  or  owing 
from  or  by  the  partnership,  and  of  all  such  other  matters 
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as  are  UBually  comprehended  in  annual  accounts  of  the 
same  nature  taken  by  soda  manufacturers  and  traders; 
and  a  just  valuation  and  appraisement  to  be  made  by 
the  partners,  of  all  the  particulars  included  in  such  ac* 
count,  whidi  might  be  appraised,  and  the  said  general 
account  or  rest,  valuation  or  appraisement,  from  time 
to  time,  to  be  written  in  books  kept  for  that  purpose, 
and  signed  and  subscribed  in  each  of  such  bo9ks  by  each 
of  the  partners,  within  one  month  after  the  time  ap* 
pointed  for  the  taking  thereof  respectively;  and,  after 
such  signing  and  subscribing^  each  of  the  partners  to  take 
one  of  the  books  into  his  custody,  and  to  be  bound  and 
concluded  by  every  such  account,  respectively,  imless 
some  manifest  error  should  be  found  therein  and  signi- 
fied by  either  or  any  of  the  partners  to  the  others,  or 
other  of  them,  within  one  year  from  the  date  of  such 
account,  in  which  case  such  error  to  be  rectified ;  and  on 
the  making  up  of  every  such  yearly  account,  an  ample 
and  proper  amount  to  be  written  oif  to  the  debit  of 
trade  or  profit  and  loss,  for  wear  and  tear,  and  depre- 
dation of  the  partnership  premises,  buildings,  fixtures, 
utensils,  implements,  engines,  and  the  entire  plant  of  the 
co-partnership  trade,  and  also  for  all  bad  debts  and  dis- 
counts, so  that  the  accounts  of  the  partners  respectively, 
and  the  general  statement  of  the  trade  of  the  co-part- 
nership, might  exhibit  as  nearly  as  possible  the  true 
state  thereof  at  the  time  of  such  annual  rest;  and  that, 
on  the  making  up  of  every  such  yearly  account,  the  in- 
terest on  the  capital,  respectively,  of  the  parties  to  the 
articles  in  the  co-partnership  trade,  to  be  passed  to  the 
credit  of  the  said  parties  respectively,  and  charged  to 
the  trade  or  profit  and  loss  account  of  the  co-partnership; 
and  the  amounts  respectively  at  the  credit  of  the  said 
parties,  after  charging  them  with  all  monies  received  by 
them  out  of  the  trade  during  the  past  year,  and  giving 
them  credit  for  the  profit,  or  charging  them  with  the 
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I0889  as  the  oaae  might  be»  in  the  trade,  in  the  propor* 
tions  respeetivelj  thereinbefore  expressed,  to  be  taken 
to  be  the  eaptal  of  such  partners  respectively  in  the  co- 
partnership trade.  20.  No  partner  to  draw  any  sum 
from  the  co-partnerdiip  trade  until  he  should  have  paid 
his  stipulated  share  of  capital;  nor  then,  nor  at  any  tim^ 
a  larger  sum  than  the  interest  on  his  capital,  until  after 
a  jMTofit  shall  have  been  declared,  and  the  capital  then 
emj^yed  in  the  co-partnership  trade  (independently  of 
the  amounts  accruing  to  the  partners  respeodyely  from 
the  profits  of  the  trade,  or  from  the  interest  on  their 
capital  as  aforesaid)  found  to  be  fiilly  sufficient  for  the 
proper  carrying  on  of  the  same  trade;  but,  in  any  year 
after  a  profit  shall  hare  been  declared  at  the  last  pre- 
ceding annual  rest  as  aforesaid,  and  the  capital  then 
employed  (independently  as  aforesaid)  found  sufficient, 
each  partner,  whose  stipulated  amount  of  capital  should 
be  standing  to  lus  credit  in  the  partnership  books,  to  be 
at  liberty  to  draw  out  any  sum  or  sums  not  exceeding, 
in  the  whole,  the  amount,  then  placed  to  his  credit  on 
the  partnership  books,  for  interest  and  share  of  profit; 
but,  if,  at  any  time,  it  should  appear  to  any  three  of  the 
said  partners  that  additional  capital  would  be  required, 
either  for  the  proper  carrying  on  of  the  said  trad^  or 
for  the  purpose  of  increasing  the  same,  and  extending 
the  works  or  manufactory  thereof^  then,  and  in  all  such 
cases,  neithtf  of  the  eaid  partners  to  draw  out  any  por^ 
tion  of  the  said  profits,  but  each  of  them,  if  need  so  ap- 
pear, to  advance  his  proportionate  share  of  the  addi- 
tional capital  required;  and  any  partner  who  should 
bring  into  the  co-partnership  trade,  for  the  purpose  of 
better  carrying  on  the  same,  either  t^nporarily,  at  the 
request  of  the  cashier  thereof,  or  for  any  period^  with 
the  consent  of  the  other  three  partners,  any  sum  or 
sums  of  money  above  his  stipulated  share  of  capital^  to 
be  allowed  interest  thereon  at  &l  jier  cent,  per  annum> 
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from  the  time  of  euch  adyance  up  to  the  time  of  pajing 
off  the  same.     21.  Within  six  months  after  the  expira- 
tion of  the  term  of  fomteen  years,  a  general  aooonnt  to 
be  taken,  between  the  present  or  any  surviving  or  con- 
tinuing partners,  of  the  stock,  monies,  and  efibcts  in  the 
trade,  or  belonging  to  the  partnership,  and  of  the  debts 
of  the  partnerdiip ;  and  the  stock  and  goods,  and  the 
buildings,  lands,  erections,  fixtures,  utensils,  and  the  en^- 
tire  plant  of  the  co-partnership,  and  all  other  effects  be- 
longing thereto,  to  be  sold  and  disposed  of  in  such  man- 
ner as  the  partners  for  the  time  being  should  think  best 
adapted  to  their  respective  benefit;  and  the  capital  of 
the  several  partners  to  be  then  paid  out,  and  the  then 
debts  discharged,  and  the  residue  of  the  effects  collected 
or  realized,  and  the  produce  divided  between  the  parties 
to  the  articles,  in  proportion  to  their  respective  shares 
in  the  partnership,  as  found  and  declared  at  the  then 
last  annual  rest,  subject  to  the  said  subsequent  charges 
or  credits  to  the  partners  respectively,  from  the  last 
annual  rest  up  to  the  time  of  such  division.     22.  If 
either  of  the  partners  should  die  before  the  expirati<m  of 
the  partnership,  the  executors,  administrators,  or  assigns 
of  such  deceased  partner  to  receive  from  the  surviving 
partner,  or  partners,  interest  at  5/.  per  cent  per  annum, 
from  the  ci^tal  sum  or  stock  of  the  deceased  partner, 
as  ascertained  and  declared,  in  manner  aforessdd,  at  the 
then  last  annual  rest,  subject  to  the  subsequent  charges 
or  credits  to  sudi  deceased  partner,  from  such  last  annual 
rest  to  the  time  of  his  decease.     The  interest  to  be  com- 
puted from  the  day  of  taking  such  last  annual  rest  as 
aforesaid,  in  lieu  of  any  profits  that  might  have  accrued 
nnce  such  time,  to  the  time  of  his  decease ;  and  such 
capital,  and  the  interest  thereon,  to  be  paid  by  instal- 
ments, consisting  each  of  one-third  of  the  amount  there- 
of, with  interest  thereon  respectively,  at  two,  three,  and 
four  years  from  the  day  of  the  death  of  such  partner  as 
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aforesaid,  in  full  of  such  deceased  partner's  right  and 
property  in  the  joint  stock  or  capital,  gains,  profits,  and 
effects ;  and  the  executors  or  administrators  of  such  de- 
ceased partner  to  have  no  right  to  look  into  the  partner- 
ship books. 


The  articles  of  March,  1841,  were  not  under  seal, 
but  an  engrossment  of  articles  of  partnership,  to  the 
same  effect,  was  afterwards  prepared,  by  the  instructions 
of  the  partners,  for  the  purpose  of  being  formaUy  exe- 
cuted by  them.  The  engrossment  was  dated  the  Ist 
of  January,  1842. 

The  partnership  business  was  carried  on  by  the  said 
partners,  until  the  death  of  Thacker^  on  the  30th  of 
October,  1842;  but  no  general  statement  of  account,  or 
rest,  was  made  by  the  partners,  according  to  the  provi- 
sion in  the  19th  article,  either  on  the  31st  of  Decem- 
ber, 1841,  or  on  any  other  day  prior  to  the  death  of 
Thacker.  On  the  31st  of  December,  1842,  Jones, 
Leonard^  and  Jordan,  the  surviving  partners,  made  up 
and  settled  the  partnership  account  between  them,  and, 
according  to  that  account,  the  share  and  interest  of 
Thacker,  at  the  time  of  his  death,  amounted  to  1126/1 
12«.  2d.  Jonez  retired  from  the  partnership  in  March, 
184>3. 

The  Plaintiffs,  the  administrators  of  the  estate  of 
ThajcheTy  with  his  will  annexed,  filed  their  bill  against 
Leonard  and  Jordan,  for  an  account  and  payment  of 
what  was  due  to  Thacker,  at  the  time  of  his  death,  for 
his  share  and  interest  in  the  partnership. 


Arpmuni.         Mr.  Walker  and  Mr.  Elmsley,  for  the  PlaintifiSs,  con- 
tended, that  the  performance   of  the  22nd  article  of 
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portaership  being  Impossible,  owing  to  the  partners  hay- 
ing tacitlj  departed  from  the  provisions  of  the  articles 
by  taking  no  account,  and  making  no  rest,  whereby 
their  respective  shares  had  been  ascertained  in  the  life- 
time of  Tkacker,  the  22nd  clause  had  ceased  to  have 
any  operation,  and  the  partners  were  left  to  their  ordi- 
nary rights :  namely,  to  the  right  of  having  the  part- 
nership property  ascertained  and  realized  by  sale.  The 
administrators  of  Thacker*s  estate  could  not  have  the 
benefit  of  the  knowledge  and  vigilance  which  their  tes- 
tator himself  would  have  possessed  and  exercised,  if  he 
had  been  living  when  the  partnership  property  came  to 
be  appraised.  The  appraisement  of  the  property,  in- 
stead of  being  now  made  (as  it  would  have  been  imder 
the  drcumstances  which  the  articles  contemplated)  for 
the  joint  benefit  of  all  the  partners,  and  in  which  none 
of  them  would  be  interested  either  to  enhance  or  depre- 
ciate its  value,  would  have  to  be  made  for  a  purpose  that 
would  render  it  the  interest  of  the  survivors  to  lower 
the  valuation,  and  thereby  to  lessen  the  amoimt  they 
will  be  required  to  pay  out;  and  while  they  have  this 
adverse  interest,  they  would  have  also  the  advantage  of 
conducting  that  valuation,  with  all  the  knowledge  which 
their  situation  gives  them,  against  strangers,  imperfectly, 
if  at  all,  acquainted  with  the  drcumstances  of  the  pro- 
perty, of  which,  as  representatives,  they  claimed  a  share. 


1844. 
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Mr.  RomiUy  and  Mr.  Giffard,  for  the  Defendants^ 
resisted  the  application  for  a  sale  of  the  partnership 
property ;  and  insisted,  that  the  Flaintiffi  were  not  en- 
titled to  examine  the  books  of  the  firm ;  but  that  the  true 
effect  of  the  22nd  clause  was  to  bind  the  estate  of  a  de- 
ceased partner,  by  arresting  his  interest  as  a  partner  in 
the  concern  on  the  31st  of  December  preceding  his 
death,  giving  him  interest  on  his  capital  from  that  time ; 
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1844.  or,  if  his  light  of  partictpatioii  as  a  partner  continued 
to  the  time  of  his  death,  that  the  eflfect  of  the  cknse,  in 
either  ease*  was  to  bind  his  estate  by  the  annual  aooount 
taken  at  the  proper  time  by  the  existing  partoera,  whe- 
ther before  or  after  the  death  of  the  deceased  partner. 


Judgment.       VICE-CHANCELLOR ! — 

It  will  be  sufficientlj  accurate,  for  the  present  pur* 
pose,  to  state  this  case  as  a  biU  by  the  ezecotors  of  a 
deceased  partner  against  the  survivors,  for  an  account; 
omitting  the  interest  which  Janeg,  a  former  partner, 
originally  had  in  the  concern.  Tlie  partnership  was  for 
a  term  of  fourteen  years,  which  was  unexpred  when 
Thacker  died;  and  the  questions  argued  before  me 
were  two :  First — ^whether  the  partnership  is  to  be  con- 
sidered as  wholly  dissolved  by  Theu^er^s  death,  and  to 
be  wound  up  in  the  usual  way,  by  selling  the  partner- 
ship property,  paying  the  debts,  and  dividing  the  part> 
aerriiip  assets  between  the  survivors  and  the  estate  of 
the  deceased  partner ;  or,  whether  the  amount  due  to 
Thacker^s  estate  is  to  be  paid  out  to  his  estate  by 
instalments  ?  Secondly — whether,  according  to  the  true 
construction  of  the  partnership  articles,  applied  to  the 
events  which  have  haK)ened,  the  aeeounte  are  to  be 
taken  down  to  the  death  of  Thacker^  or  down  to  the 
**  rest"  day,  or  day  fixed  for  the  **  statement  of  aeeouni^'* 
Gs  **  annual  rest,"  preceding  the  day  of  his  death? 

I  have  taken  the  questions  In  the  above  order,  be- 
cause, whatever  may  be  the  right  with  regard  to  the 
second  question,  I  certainly  entertain  no  doubt  as  to 
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the  first.  For  the  purpose  of  answering  both  these 
questions,  it  appears  to  me  wholly  immaterial  which  set 
of  articles  I  refer  to  in  explaming  my  yiews  of  the 
case;  and  I  shall  refer  to  the  second  articles,  dated  the 
1st  of  January,  1842,  only  as  being  more  full  and  de« 
tailed,  and  best  considered  in  point  of  expression. 

[His  Honor  then  mentioned  the  shares  of  the  part- 
ners, and  the  terms  of  the  articles,  as  above  stated; 
and  also  mentioned  the  fact,  that  the  partnership  was 
carried  on  by  the  four  until  the  30th  of  October,  1842, 
when  lacker  diedJ] 


If  a  rest  had  been  made  on  the  31st  of  December 
1841,  according  to  the  partnership  articles,  no  question 
would  haye  arisen ;  but  it  has  been  stated  by  the  Plain- 
tiff, and  is  admitted,  that  no  rest  was  made,  and  that 
the  executors  of  TTuicker  must,  therefore,  for  some  pur- 
poses, have  a  right  to  see  the  accounts  taken,  and  to 
OTerhaul  the  partnership  books,  notwithstanding  the 
partnership  articles. 

The  Plaintiff  says,  in  one  branch  of  his  argument, 
with  reference  to  the  first  question,  that,  if  the  benefit 
of  the  rest  cannot  be  had,  the  22nd  clause  is  inoperative 
altogether ;  that  the  proviso  for  pajdng  out  the  share 
of  the  deceased  partner,  as  ascertained  at  the  last  annual 
rest,  by  instalments,  cannot  be  applied;  and  that  the 
ordinary  rule  of  a  sale  and  immediate  division  must 
apply.  This  is  a  point  upon  which  I  am  not  aware  that 
any  dedsion  has  ever  been  pronounced.  The  rule  which 
justice  and  common  sense  would  apply  in  such  a  case  is, 
I  think,  too  dear  for  serious  argument ;  the  proviso  for 
sale  in  one  event,  that  of  the  term  running  out,  and  the 
proviso  for  paying  out  a  deceased  partner's  share  (dying 
during  the  term)  by  instalments,  is  condudve  evidence 
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1844.        of  an  intention  and  agreement^  that  the  death  of  a  part- 
ner during  the  term  should  not  work  a  dissolution  of  the 
whole  partnerships  but  that  the  survivors  should  have  a 
right  to  oarry  it  on^  with  the  accommodation  of  paying 
Judgment.     ^^  ^^  executors  of  the  deceased  partner  by  instalments. 

Then,  is  there  any  rule  of  law  so  stringent  as  to  oblige 
me  to  decree  a  sale  in  the  circumstances  of  this  case  ? 
I  think  not  Nothing  has  prevented  the  application  of 
the  strict  terms  of  the  articles,  except  the  wiuver  by  all 
parties,  pro  hAc  vice  at  least,  of  one  particular  part  of 
the  22nd  ckiuse.  But  it  would  be  extravagant  to  hold^ 
that  the  mutual  omission  of  the  parties,  whether  from 
neglect  or  any  other  cause,  to  act  upon  this  part  of  the 
clause,  should  have  the  effect  of  altering  the  partnership 
contract  on  a  point  so  material  as  that  of  stopping  or 
not  stopping  the  whole  concern,  if  a  partner  died.  The 
inconvenience  which  results  from  the  omission  will  be 
the  same,  whether  the  partnership  is  wholly  dissolved, 
or  not. 

I  have  come  to  this  conclusion  partly  on  the  general 
grounds  I  have  mentioned,  and  partly  by  considering 
what  the  law  would  have  been  in  the  case  of  a  partner 
dying  before  the  first  rest-day  after  the  commencement 
of  the  partnership;  and  I  think  that  would  not  have 
entitled  the  executors  of  the  deceased  partner  to  require 
a  sale,  although  the  accounts  must  have  been  taken  irom 
the  beginning. 

The  second  question  is,  to  what  time  the  accounts  are 
to  be  carried.  Upon  this  part  of  the  case,  as  in  the 
former,  I  enterttdn  no  doubt  of  what  ought  to  be  done, 
if  it  be  not  excluded  by  a  positive  contract  between 
the  parties.  Thackery  the  deceased  partner,  was  a 
party  to  all  the  transactions  of  the  business  which  took 
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place  in  his  lifetime,  and  he  should  therefore  share  the 
benefit,  or  bear  his  proportion  of  the  loss,  according  to 
the  result  of  the  accounts  down  to  his  death,  of  which 
result  I  know  nothing.  The  question  then  is,  whether 
any  contract  which  I  have  power  to  enforce  requires 
me  to  stop  the  account  at  an  earlier  day. 


1844. 


In  order  to  simplify  the  cas^  I  will  suppose  that  the 
amount  payable  to  Thacher^s  estate  (however  ascer- 
tained) is  to  be  paid  immediately,  and  not  by  instal- 
ments. If  the  articles  had  fixed  a  rest-day,  and  had 
provided  that  the  accounts  should,  as  between  the  part- 
nership and  the  estate  of  a  deceased  partner,  be  made 
up  to  that  day,  with  the  other  provisions  for  taking  the 
accounts,  and  paying  out  the  balance  in  the  manner  pro- 
vided by  the  articles  in  this  case,  there  would  have  been 
no  ground  for  the  question  which  I  am  now  conadering. 
But  that  is  not  the  purpose  expressed  in  the  articles. 
The  purpose  was  not  to  limit  the  account  to  any  parti- 
cular time,  (nor  do  the  articles  in  fact  so  limit  the 
account),  but  to  prevent  a  sale  and  dissolution  of  the 
whole  concern,  and  to  ensure  to  the  survivors  the  bene- 
fit of  an  account  settied  by  the  deceased  partner,  who 
was  conusant  of  his  rights,  and  to  avoid  disputes  with 
his  executors,  who  would  be  ignorant  of  his  rights,  as 
well  as  the  inconvenience,  expressly  noticed,  of  exposing 
partnership  books  to  the  inspection  of  strangers.  These 
beneficial  and  important  ends  have  been  lost  to  the  part- 
nership, not,  perhaps,  from  any  deliberate  intention  to 
abandon,  once  and  for  all,  the  22nd  clause,  but  because 
the  parties  have  not,  since  the  commencement  of  the 
new  partnership,  in  March,  1841,  acted  upon  the  clause. 
But,  whether  the  clause  was  abandoned  in  toto,  or  aban- 
doned pro  hfic  vice  only,  appears  to  me  inmiaterial  for 
the  present  purpose.  There  is  not,  in  fact,  a  rest  upon 
which  I  can  act ;  and  if,  according  to  the  true  construe- 
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tion  of  the  artides,  the  rest  itself^  and  not  the  day  of 
the  rest»  is  the  essence  of  the  22nd  clause,  and  if,  as  a 
consequence  of  the  n^Iect  of  the  parties  so  to  act  as  to 
secure  to  themselves  the  benefit  of  that  clause,  the  ac- 
counts must  be  taken,  and  the  executors  of  the  deceased 
partner  must  have  a  right  to  look  into  the  books,  and 
investigate  the  accounts  of  the  concern,  the  question  is, 
whether  I  shall  more  nearly  approximate  to  the  specific 
performance  of  the  articles,  by  taking  the  accounts  down 
to  one  period,  rather  than  another. 


I  have  certainly  inclined  very  much  to  stop  the  ac^ 
count  in  December,  1841,  because  that  would  have  been, 
in  appearance,  the  nearest  approximation  I  could  make 
to  the  actual  contract  of  the  parties.  But  I  cannot, 
with  reference  to  the  language  of  the  articles,  which 
makes  the  annual  rest  itself,  and  not  tiie  day  of  the  rest, 
the  essential  part  of  the  clause,  find  a  reason  for  stop- 
ping at  one  period  rather  than  at  another,  prior  to  tiie 
death  of  Thacker.  The  contract  embraced  two  spedsl 
ckiuses :  first,  it  provided  that  the  deatii  of  a  partner 
should  not  work  a  dissolution,  and  tiiat  his  share  should 
be  paid  out  by  instalments ;  and,  secondly,  it  established 
a  conventional  mode  of  taking  the  account,  for  the  pur- 
pose of  ascertaining  the  amount  of  the  share  which  was 
to  be  so  paid  out  The  first  branch  of  these  provisions 
may,  and,  I  am  of  opinion,  must,  operate ;  the  second 
branch  ftuls,  and  leaves  the  account  to  be  taken  in  the 
usual  way,  down  to  the  death  of  the  deceased  partner. 
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20th  and  QUt 

CORY  V.  THE  YARMOUTH  AND  NORWICH       Mtw; 

RAILWAY  COMPANY.  lUhXid 

_.  2Bth  June. 

XvOBERT  CORY,  bebg  seised  in  fee-eimple  of  cer-  The  owner  of  a 
tain  lands,  part  of  a  farm  called  the  Ferry-farm,  in  the  ^Zitot  Par. 
parish  of  Runham,  in  the  county  of  Norfolk,  on  the  west  ^^'j,J^"t,, 

side  of  the  river  Sure,  which  separates  the  Ferry-farm  build  a  bridge, 

,         in^rtuwrf  of  the 
from  the  parish  of  Great  Yarmouthy  and  being  or  claim-  ferrj,  and  to 

ing  to  be  seised  of  an  ancient  ferry  for  passengers,  ©n ;*Md  enactt' 
horses,  carriages  and  cattle,  over  the  river  Bure,  firom  "*»  that  any 

*^  perMMn  who 

Great  Yarmmdh  to  the  Ferry-farm,  applied  for  and  ob-  ihonld  eyade 

tained  an  act  of  Parliament(a),  which,  after  reciting  his  the^'byocm- 

title  to  the  ferry,  and  that  it  would  be  of  public  advan-  ^^^^^^ 

tase  if  a  bridge  was  erected  across  the  Bure,  in  lieu  of  ▼cy.paa«igerB, 
^  ®  .  &c.  acron  tiie 

the  ferry,  from  the  Ferry-farm  to  North  Quay,  in  Great  riyer,  within 

Yarmouth,  and  that  Robert  Cory  was  ¥rilling,  at  his  own  ferryrotherwiie 

than  by  the 
bridge,  ihonld 
forfbit  and  pay  40«.  for  every  snch  offence,  to  be  recovered  in  a  summary  way  before  a  jos- 
tioe  of  the  peace,  and  levied  under  a  warrant  to  be  issued  by  such  justice ;  and  that  one 
moiety  of  such  penalty  should  be  paid  to  the  informer  and  the  other  to  the  owner  of  the 
bridge ;  and  that,  where  uo  sufficient  distress  was  found,  the  offender  might  be  committed 
for  non-payment  of  such  penalty ;  and  that  any  party  aggrieved  might  appeal  from  any 
order  of  a  justice,  under  the  act,  to  the  quarter  sessions,  but  no  order  or  proceedings  in  the 
execution  of  the  act  should  be  removed  by  certiorari  or  any  other  suit  or  process  to  any 
court  of  record  at  Wettminater,  On  a  motion  to  restrain  a  railway  company,  whose 
terminus  was  within  the  limits  of  the  ferry,  from  conveying  railway  passengers  across  the 
river  in  steam-boats— flie/^f,  that,  although  the  act  which  substituted  the  bridge  for  the  ferry 
gave  the  owner  of  the  bridge  no  right  of  action  against  persons  evading  the  tolls,  yet,  if  hie 
were  entitled  to  recover  peiuilties  against  oflTenders  under  the  act,  de  die  in  diem,  the  Court 
would  protect  him  by  injunction  from  the  infringement  of  his  right. 

That  as  no  action  could  be  brought,  under  the  act,  by  the  Plaintiir  against  the  railway 
company,  in  respect  of  the  alleged  wrong,  the  Court  would  not  simply  leave  the  Plaintiff 
to  proceed  by  distress,  in  order  that  his  legal  right  might  be  tried  in  replerin,  but  would 
direct  an  issue  to  try  such  right,  and  require  the  Defendants  not  to  raise  any  objection  at 
law  on  the  ground  that  the  idleged  wrong  was  done  by  a  corporation. 

That,  where  the  opinion  of  the  Court  was  not  clearly  for  or  against  the  Plaintiff,  it 
would  be  governed  by  the  balance  of  inconvenience  on  either  side  in  granting  or  refusing 
the  injunction;  and  where  the  damage  to  the  Plaintiff  was  shewn  to  be  small  in  amount, 
the  Court  would  not  prejudice  the  1^^  question  by  granting  the  injunction,  but  would  re- 
quire an  account  to  be  kept  pending  the  trial  at  law. 

(a)  7  &  8  Geo.  4,  intituled,      ham  to  Oreat  Yarmoftih,  in  the 
"An  act  for  erecting  a  Bridge      County  of  Abr/b/ir.'* 
over  the  river  Bute  from  Run- 
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1844.       expense^  to  erect  such  bridge,  empowered  Robert  Cory, 

Q^^y        liis  heirs  and  assigns,  to  build  and  maintain  the  said 

.    *-  bridge,  and  prescribed  the  toll  to  be  taken  by  Robert 

MOUTH  AND    Coiy,  or  the  owner  or  owners,  proprietor  or  proprietors. 

Railway  Co.  ^^^  ^^  ^°^®  being,  for  all  passengers,  beasts,  and  car- 

SiZmmemt     ^^^^^S^  passing  over  the  same,  and  vested  the  said  tolls  in 

8eet9. 2  and  3.  Robert  Cory,  his  heirs  and  assigns.     It  was  thereby  also 

Seei.  5.  enacted,  that,  if  any  person  subject  to  the  payment  of 
any  of  the  said  toUs  should,  after  demand  thereof  made 
by  any  collector  or  any  other  person  to  be  appointed  to 
receive  the  same,  neglect  or  refuse  to  pay  the  same,  it 
should  be  lawful  for  such  collector  or  person,  in  his  own 
person,  or  taking  such  assistance  as  he  should  think 
necessary,  to  stop  and  prevent  the  passage  of  any  per- 
son so  neglecting  or  refusing  as  aforesaid,  or  of  the 
beast,  cattle,  or  carriage  for  or  in  respect  of  which  the 
said  tolls  ought  to  be  pfdd,  imtil  full  payment  thereof, 
or  to  seize  and  distrain  any  horse  or  other  beast  or 
cattle,  together  with  their  bridles,  saddles,  gears,  (ex- 
cept the  bridle  or  rein  by  which  such  horse  or  other 
beast  or  cattle  should  be  guided  or  restrained),  harness, 
or  accoutrement,  or  any  carriage  drawn  by  any  such 
horse  or  other  beast  or  cattle;  and  if  such  tolls  and  the 
reasonable  chai^ges  of  such  seizure  should  not  be  paid 
within  the  space  of  three  days  afler  such  seizure  made, 
the  collector  or  person  so  seizing  should  and  might  sell 
the  horse,  or  other  beast  or  cattle,  carriage  or  thing,  so 
seized,  or  any  part  thereof,  returning  the  overplus,  (if 
any),  and  so  much  of  such  carriage  or  thing  as  should 
remain  unsold,  upon  demand,  to  the  owner  thereof 
afler  sudh  toUs  and  all  reasonable  charges  occasioned 

Sect.  6.  by  such  seizure  and  sale  should  be  deducted.  And  it 
was  further  enacted,  that,  in  case  any  dispute  should 
arise  respecting  the  demanding  or  taking,  or  the  pay- 
ment of  any  toU,  or  account  of  any  toll  due,  or  the 
charges  of  keeping  or  selling  any  distress,  it  should  be 
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lawful  for  the  person  difltrainiiig  to  retain  each  distress,  i844. 
or  the  money  arising  from  the  sale  thereof,  (as  the  case 
might  be),  until  the  amount  of  the  toll  due,  and  the 
charges  of  keeping  and  selling  the  distress,  and  all 
matters  in  dispute  should  be  heard  and  determined  by  it^^wT y' Co. 
some  justice  of  the  peace  for  the  county  of  Norfolk  or  ~^ZIL- 
the  borough  of  Great  Yarmouth,  within  their  respective 
jurisdictions,  who,  upon  application  made  to  him  for  that 
purpose,  should  examine  the  matter  upon  oath  of  the 
parties  or  other  witnesses,  (which  oath  every  such  justice 
was  thereby  empowered  to  administer),  and  should  de- 
termine the  amount  of  the  toll  and  charges  due  and  other 
matters  in  dispute  between  the  parties,  and  might  also 
award  such  costs,  to  be  paid  by  either  party  to  the  other, 
as  to  such  justice  should  seem  just  and  reasonable;  all 
which  costs,  in  case  the  same  should  not  be  forthwith 
paid,  should  and  might  be  levied  and  recovered  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  person  or 
persons  so  awarded  to  pay  the  same,  by  warrant  under 
the  hand  and  seal  of  such  justice,  (which  warrant  every 
such  justice  was  thereby  empowered  to  issue),  and  the 
overplus,  (if  any),  afler  payment  of  such  costs,  and  the 
costs  of  such  distress  or  sale,  should  be  returned,  upon 
demand,  to  the  person  or  persons  whose  goods  and  chat- 
tels should  have  been  so  distrained  and  sold.  The  act,  Seeit.  12  ^  13. 
afW  providing,  among  other  things,  that  the  bridge 
should  be  a  public  bridge  upon  payment  of  the  said  tolls, 
but  that  it  should  not  be  adjudged  to  be  a  coimty  bridge, 
provided,  that,  after  the  said  bridge  should  have  been  8eei,  23» 
completed,  if  any  person  should  in  any  manner  convey 
any  person,  beast,  or  cattie,  or  any  cart  or  carriage  what* 
soever,  across  the  said  river  Bure,  within  the  limits  of  the 
present  ferry,  otherwise  than  over  the  said  bridge,  or 
should  be  in  anywise  aiding  or  assisting  therein,  in  order 
or  with  an  intent  to  evade,  or  by  means  whereof  should 
be  evaded,  the  payment  of  any  toll  thereby  granted. 
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every  person  so  offending  should  forfeit  and  pajany 
sum,  not  exceeding  forty  shillings,  for  every  such  offence; 
and  that  all  fines,  penalties,  and  forfeitures  inflicted  or 
imposed  thereby  (the  manner  of  levying  and  recovering 
whereof  was  not  thereby  particularly  directed)  might,  in 
case  of  non-payment  thereof,  be  recovered  in  a  summary 
way  by  tiie  order  and  adjudication  of  the  said  justice  or 
justices  of  the  peace,  within  their  respective  jurisdictions, 
on  complaint  to  him  or  tiiem  for  tiiat  purpose  exhibitedt 
and  afterwards  be  levied,  as  well  as  tiie  costs  of  such 
proceedings,  on  non-payment,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender  or  respective  offenders, 
or  person  or  persons  liable  to  pay  the  same,  by  warranty 
(as  provided  by  sect  6  (a)) ;  ''  and  that  one  moietjr  of 
the  penalties  and  forfeitures,  when  recovered,  shall  be 
pud  to  the  informer,  and  the  other  moiety  shall  be  paid 
to  the  said  BiAert  Cory,  or  to  the  owner  or  owners,  pro- 
prietor or  proprietors,  of  the  said  bridge  for  the  time 
being."  The  act  went  on  to  provide,  that,  in  case  such 
penalties  and  forfeitures  should  not  be  paid,  and  could 
not  be  recovered  by  distress,  the  justice  or  justices  might 
commit  the  offender  or  offenders  to  tiie  common  gaol  for 
any  time  not  exceeding  three  months ;  and  tiie  act  also 
empowered  the  justices  to  proceed  by  summons  against 
offenders  under  the  act,  and  it  set  forth  the  form  of 
conviction.  The  act  then  provided,  that,  if  any  per- 
son or  persons  should  think  himself,  herself  or  them- 
selves aggrieved  by  any  order,  judgment,  or  determinar 
tion  of  any  justice  or  justices  relating  to  this  act,  or  any 
matter  or  thing  therein  mentioned,  such  person  or  per- 
sons might  appeal  to  the  justices  of  the  peace  at  the 
next  general  or  quarter  sessions  to  be  holden  for  the 
county,  borough,  or  place  wherein  the  cause  of  appeal 
shall  have  arisen;  and  the  said  justices  were  thereby 


(a)  Ante,  p.  594. 
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authorized  and  required  to  take  cognizance  thereof^  and        i8i4. 

to  hear  and  determine  such  complaint  or  complaints  at 

such  or  the  next  general  or  quarter  sessions  to  be  holden 

for  such  county  j  borough^  or  place,  and,  if  they  should 

see  cause,  mitigate,  at  their  discretion,  all  or  any  of  the  iJj^^Xr'oQ, 

penalties  or  forfeitures  laid  upon  or  incurred  by  the     ^  "J"- 

party  or  parties  complaining,  or  vacate  or  set  aside  the 

conviction  or  convictions,  and  set  the  parties  at  liberty, 

or  otherwise  ratify  or  confirm  the  same,  with  such  costs 

as  to  them  in  their  discretion  should  seem  reasonable. 

And  that  no  proceedings  to  be  had  touching  the  con-       Seei,  33. 

viction  of  any  offender  or  offenders  against  the  act,  or 

any  order  made,  or  any  other  matter  or  thing  to  be  done 

or  transacted  in,  or  relating  to,  the  execution  thereof, 

should  be  vacated  or  quashed  for  want  of  form  only,  or 

be  removed  or  removable  by  certiorari,  or  any  other 

writ  or  process  whatsoever,  into  any  of  his  Majesty's 

courts  of  record  at  Westminster^  any  law  or  statute  to 

the  contrary  notwithstanding.     And  it  was  finally  pro-      SeeU  34. 

vided,  that  the  act  should  be  deemed  and  taken  to  be 

a  public  act,  and  should  be  judicially  taken  notice  of  as 

such  by  all  judges,  justices,  and  others. 

After  the  passing  of  the  act,  Robert  Cory  erected  a 
suspension-bridge,  which  was  opened  for  public  use  in 
1829.  The  Plaintiff  was  the  son  and  devisee  of  the  real 
estate  of  Robert  Cory. 

The  Defendants  were,  in  1842,  incorporated  by  act  of  Baiiway  ah. 
Parliament,  and  empowered  to  make  a  rulway  in  the 
line  and  manner  therein  described,  from  Great  Yar^ 
mouth  to  the  city  of  Norwich.  The  act  enabled  the 
Defendants  to  take  part  of  the  Ferry-farm  for  their 
station ;  but  it  was  also  provided,  that  they  should  not 
erect,  or  procure  to  be  erected,  any  bridge  over  the 
river  Sure,  without  the  consent  of  the  owner  or  owners 
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1844.  for  the  time  being  of  the  said  suspension-briclge ;  and 
that  nothing  therein  contuned  should  prejudice  or  affect 
the  right  or  title  of  the  Phdntiff  to  the  suspension-bridge^ 
or  the  ferry,  or  the  toUs  payable  in  respect  thereof. 

The  railway  was  opened  on  the  1st  of  May,  1844. 
On  the  4th  of  May  the  Defendants  commenced  carrying 
in  steam-boats  the  passengers,  horses,  cattie,  carriages, 
and  goods  arriving  or  proceeding  by  the  railway,  to  and 
from  th^  station  in  the  JFmy^nn,  by  means  of  a  canal 
communicating  with  the  river  Burcy  across  that  river 
Motion.  fxom  and  to  Buck  Quay,  in  Great  Yarmouth.  The 
Plaintiff  thereupon  filed  his  bill,  and  moved  for  an  in- 
junction to  restrain  the  Defendants  from  conveying  any 
passengers,  carriages,  horses,  or  cattie,  in  any  steam- 
boat or  other  boat,  between  the  Ferry-farm  and  Great 
Yarmaujtki  either  from  the  nulway  station  to  the  Buck 
Quay 9  or  any  other  part  of  Great  YarmauA,  or  from 
the  railway  station  to  South  Town,  or  from  Great  Yar- 
mouth or  SotUh  Taum  to  the  railway  station,  and  from 
permitting  any  person,  carriage,  horses,  or  cattie  to  be 
conveyed  as  aforesaid  in  any  boat  or  boats,  to  or  from, 
or  to  land  and  embark  on  or  from,  the  property  of  tiie 
Defendants,  and  from  otherwise  evading  the  payment  of 
toll  to  the  Plaintiff  in  respect  of  his  bridge  and  ferry 
respectively,  or  interfering  with  the  exclusive  right  of 
ferry  vested  in  him. 


The  affidavits  nised  several  questions  of  fiict :  whe- 
ther tiie  Plaintiff  had  any  right  to  the  ferry,  and,  if 
so,  whether  the  passage  by  the  boats  of  the  Defendants 
was  within  the  limits  of  the  ferry ;  whether,  if  wholly 
or  in  part  without  the  limits  of  the  ferry,  the  place  of 
passage  by  the  boats  of  the  Defendants  was  not  so  near 
to  the  ferry  as  to  be  an  evasion  or  constructive  breach 
of  the  Plaintiff's  right.    And  a  question  of  law  was  also 
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raised^  whether^  if  the  Plaintiff  had  any  right  of  ferry  i844. 
before  the  passing  of  the  bridge  act»  that  act  had  not  coby 
the  effect  of  taking  away  or  superseding  the  ferry.  ^^ 

vouth  and 
— —  Norwich 

Railway  Co. 

Mr.  T^neyy  Mr.  fVood,  and  Mr.  Hatt^  for  the  motion.      Antment. 

Mr.  Russell,  Mr.  RamiUy,  and  Mr.  Barrett,  for  the 
railway  company. 

The  cases  referred  to  were: — Anon,  (a),  Anon,  {b), 
Trgfp  V.  Frank  (c),  Huzzey  v.  Field  {d).  Farrow  v.  Faii- 
sitiart(e),  Bell  v.  Hull  and  Selby  Railway  Company  {f), 
Harmer  v.  Plane  (j/),  Pbn  v.  CurellQi),  Bramwett  v. 
Halcomb  {{),  Bacon  t.  Jones  {k),  Barnard  y.  WalUsil), 
and  20  Vin.  Abr.,  tit  "Toll/'  289. 

On  the  effect  of  an  act  conferring  private  rights,  al- 
though declared  to  be  a  public  act,  the  following  author- 
ities were  mentioned: — The  Princess  case  (m),  Perchard 
V.  Heywood  («),  Hesse  v.  Stevenson  (o),  Perry  v.  5Sm- 
ner(p),  and  19  Vin.  Abr.,  tit.  «  Statute/'  (D.),  pi.  5, 
p.  500. 


Vice-chancellor,  after  stating  the  right  claimed  by 
the  Plaintiff,  and  the  alleged  infringement  thereof  by 
the  Defendants : — 

That  this  act  of  the  Defendants  is  not  within  the  ex-      Judgment. 

(a)  1  Ves.  476.  (0  3  Myl.  &  Cr.  737. 

(b)  2  Vea.  4H.  (k)  4  Myl.  &  Cr.  436. 

(c)  4  T.  R.  666,  (0  Cr.  &  Ph.  85. 
Id)  2  C,  M.  &  R.  432.  (m)  8  Rep.  1. 
(e)  1  Railway  Cases,  602.  (fi)  8  T.  R.  468. 
(/)  Id.  616.  (o)  3  Bos.  &  Pul.  565. 
(g)  14  Ves.  130.  (p)  2  Mee.  &  W.  471. 
(A)  6  Mee.  &  W.  234. 
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18U.  preBB  powers  ccmferred  upon  them  as  anflway  company, 

0^^  18  beyond  all  dispate;  and  I  think  I  may  add,  it  never 

*•  was  oontempiated  by  the  legiabttaie,  that  they  shooU 

MOUTH  AMo  have  power  so  to  act 

NoKwica 
Railway  Co« 

JmdHmtmt  'Ihat  the  Defendants  do  thereby  depriye  the  Plain- 

tiff of  a  great  portion  of  the  traffic  over  his  bridge,  can- 
not be  doubted;  and  this  is  not  less  the  cas^  because, 
perhaps,  many  of  the  passengers  who  now  pass  the 
bridge,  or  would  pass  over  the  bridge  if  the  steam- 
boats were  not  nsed,  would  not  have  had  oocaaon  to 
cross  the  bridge  if  the  rulway  had  not  been  made.  Bat 
the  Plaintiff's  right  is  pnrely  a  l^al  right,  and  the  pro- 
Tince  of  a  court  of  equity  in  snch  a  case  is  simply  to 
protect  the  legal  right  It  is  admitted,  that  the  right 
must  be  tried  at  law;  and  the  only  question  now  is, 
whether  I  am  to  grant  the  injunction  pending  that  trial, 
or  give  the  Phuntiff  liberty  to  apply  again  when  he  shall 
have  established  his  l^al  right  This  question  came 
repeatedly  before  Lord  Cha«iAam,  and  has  been  the  sub- 
ject of  seyeral  of  his  most  elaborate  judgments.  He 
conmdered  it  very  much  in  the  case  ot  Bacon  y.  Jone${d)^ 
and  the  result  of  his  observations  is,  that  it  is  always  a 
matter  in  the  discretion  of  the  Court  If  the  Court  is 
dearly  against  the  Plaintiff,  it  may  refiise  the  injunction 
at  once,  merely  giving  him  leave  to  proceed  at  law, 
(which,  pending  the  suit  in  equity,  he  could  not  do 
without  that  leave),  with  liberty  to  apply,  if  he  succeeds 
at  law.  But,  on  the  other  hand,  if  the  Court  is  clearly 
with  him,  the  Court  may,  in  the  exercise  of  its  discre- 
tion, grant  the  injunction  in  the  first  instance.  Sup- 
posing the  question  of  the  legal  right  to  be  one  on  which 
the  Court  is  not  prepared  to  express  an  opinion,  the 
Court  is  generally  governed  by  the  conmderation  of  the 

(a)  4  Myl.  &  Cr.  436. 


Judgmtmi. 


CASES  IN  CHANCERY.  601 

oonvenienoe  or  inconyenienoe  on  the  one  ude  or  on  the  i844. 
other.  If  giving  to  one  party  the  power  of  doing  the 
acts  complained  of  would  be  attended  with  irreparable  or 
very  Berious  mischief  to  the  other,  the  injimction  is  more 
commonly  granted;  but  if,  on  the  other  hand,  there  be  iJJlway'co. 
a  balance  of  inconvenience,  the  Court  will  generally 
leave  the  parties  in  the  mtuation  in  which  they  are  imtil 
the  legal  right  shall  have  been  established* 

The  most  important  of  the  cases  referred  to  in  the 
argument  upon  the  general  question  in  the  cause  was 
the  case  of  Huzzey  v.  Field{a).  In  that  case,  the  Court, 
adverting  to  the  very  scanty  authority  upon  the  sub- 
ject, gave  their  judgment  with  a  strong  expression  of 
hesitation  as  to  whether  they  might  not  have  come  to  an 
erroneous  conclusion.  They  laid  down  many  general 
propositions,  and  their  opinion  was  not  very  consistent 
with  other  cases. 

In  this  case,  very  extreme  propositions  were  argued 
on  both  sides.  First,  the  Defendants  say,  that  the 
Plaintiff's  right  is  more  limited  in  the  bridge  than  it 
was  in  the  ferry.  They  say,  secondly,  that,  whether 
that  be  so,  or  not,  the  course  of  the  Defendants'  steamers 
is  wholly  out  of  and  beyond  the  river  Bure ;  that  the 
starting  point  and  the  landing  point  are  both  without 
the  JBtere,  and  that  the  steamers  never  touch  the  river 
Bure  in  the  course  of  their  passage.  They  insist,  how- 
ever, that  it  is  enough  for  the  Defendants'  purpose  that 
one  terminus  of  the  passage  of  the  steamers  is  out  of  the 
Bure;  and  that  nothing  can  be  an  infiingement  of  the 
Plaintiff's  ferry  except  a  ferry-boat,  which  shall  start 
from  one  bank  of  the  Bure  and  land  the  passengers  at 
the  other  bank  of  the  same  river.    Now  that  I  call  an 

(a)  2  C,  M.,  &  R.  432. 


Railway  Co. 
Judprntnl, 
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1844.        extreme  proposition,  because  the  bridge,  which  is  higher 
"     -  by  about  fifty  yards  than  the  ferry,  is  not  more  than 

V.  two  hundred  and  fifty  yards  from  the  mouth  of  the 

mo"th  and  nyer;  and  if  the  Defendants'  argument  be  right,  it  is 
]!^i^»Y 'co  <^ii^P®tei^^  to  any  person  to  establish  a  ferry  ahnost  im- 
mediately adjoining  the  starting  point  of  the  Plaintifi^'s 
jferry ;  and,  provided  he  landed  his  passengers  one  yard 
out  of  the  river  Bure,  on  the  other  side,  it  would  be  no 
infringement  of  the  old  ferry,  although,  by  ofiering 
superior  accommodation,  they  might  by  possibility  draw 
away  the  whole  of  the  bridge  traffic. 

The  Plaintiff,  on  the  other  hand,  says,  that  no  person 
going  firom  the  Ferry^farm  to  any  spot  on  the  Bute  or 
on  the  Yore  can  fail  to  infringe  his  right,  if  the  spot  at 
which  the  passengers  are  landed  on  the  Yart  is  anywhere 
in  the  town  of  YamumOu  In  fiict,  he  says  that  no  one 
has  the  right  to  convey  passengers  from  any  part  of  the 
Femf^farm  to  Yarmouth  except  over  his  bridge;  the 
consequence  of  which  would  be,  that,  if  Yamumik  should 
(as  London  has  done)  extend  itself  for  miles  towards 
the  haven  mouth,  no  person  could  embark  in  the  river 
Bure  in  a  boat,  and  pass  down  the  Yaret  and  land  at  the 
most  extreme  southern  point,  without  subjecting  himself 
to  the  penalties  or  consequences  attending  a  breach  of 
the  Plaintiff's  right 

There  are  some  important  observations  upon  this  sub- 
ject to  be  found  in  Huzzey  v.  Fields  where  tlie  judges 
advert  to  the  different  sorts  of  ferries, — some  bdbg 
ferries  connecting  one  town  with  another,  others  being 
ferries  connecting  one  spot  on  the  river  with  another 
spot  on  the  river,  without  reference  to  towns.  I  advert 
to  these  observations  not  to  express  any  opinion  upon 
the  point,  but  only  to  contrast  them  with  the  two  ex- 
treme propositions  for  which  each  party  must  contend 
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in  order  to  maintain  the  case  which  each  has  put  for-        ]844. 

V, 

Thb  ITab* 

N0W5  when  I  refer  to  the  act  of  Parliament  and  the  mouth  and 
cases,  I  think  I  ought  not  to  grant  this  injunction,  nor  rmlwat  Co. 
ought  I  to  refuse  it  on  the  ground  only  that  the  Plain-  j^Z^ 
tiff  has  or  has  not  the  legal  right  which  he  chums. 
The  question,  therefore,  comes  entirely  to  that  of  the 
relative  inconvenience  to  either  party.  The  case  of 
Harmer  v.  Plane  (a)  was  referred  to  on  this  point  I 
advert  to  it  only  for  the  purpose  of  observing,  that  this 
is  not  a  case  like  that  of  a  patentee,  who,  if  he  were  in 
no  case  protected  until  he  had  established  his  right  at 
law,  might  be  subjected  to  the  oppressive  and  ruinous 
necessity  of  litigating  his  right  with  a  multitude  of  per- 
sons in  order  to  preserve  the  benefit  of  his  patent.  In 
this  case,  no  one  can  say  that  there  is  any  danger  that 
other  persons  will  set  up  ferries  in  consequence  of  the 
railway  company  having  undertaken  to  carry  their  pas- 
sengers across  the  river.  There  is  no  reasonable  ground 
to  apprehend  any  injury  to  the  Plaintiff  in  this  respect 
during  the  short  time  that  must  elapse  before  the  triaL 

It  only,  therefore,  remains,  that  I  should  consider  the 
comparative  damage  which  would  probably  result  to 
the  Plaintiff,  if  I  refuse  the  injunction,  and  to  the  De- 
fendants, if  I  grant  it  I  remain  of  the  opinion  which  I 
before  expressed,  that  it  will  be  impossible  accurately  to 
measure  the  quantity  of  damage  the  Plaintiff  will  sus- 
tain, if,  in  the  opinion  of  a  court  of  law,  it  shall  appear 
that  his  right  has  been  infringed ;  and  that  such  damage 
cannot  be  accurately  ascertained,  is,  in  many  cases,  a 
reason  why  the  Court  will  interfere.  But,  on  the  other 
hand,  the  Plaintiff's  researches  have  furnished  me  with 

(a)  14  Ves.  130. 
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1844,        means  of  approximating  very  nearly  to  the  damage, 

Q^^^        for  he  estimates  it,  on  the  afBdavits,  at  three  pounds  a 

«•  day.    Now>  this  case  may  be  tried  vnithin  six  weeks  or 

Ths  Yab-  , 

MOUTH  AMD    two  mouths ;  and  there  is,  therefore,  no  danger  of  that 

luf^i^T^o.  extreme  inconvenience  to  the  parties  which  would  re- 
Jmdmmmi  ^™*  *^®  interference  of  the  Court,  if  the  injury  were 
larger,  or  if  there  were  no  means  of  asoertuning  its 
amount  with  tolerable  certainty,  and  there  were  no  dar 
mage  to  be  feared  on  the  other  side  to  balance  it  in  the 
consideration  of  the  Court  The  Plidntiff,  it  appears,  is 
able  to  shew  how  many  passengers  have  passed  over  his 
bridge,  in  carriages  and  other  vehicles,  and  on  foot,  dur- 
ing the  last  three  years.  The  Defendants  also  can  keep 
an  account  of  the  number  of  passengers  they  carry ;  and 
although,  as  is  often  observed  with  regard  to  piratical 
works  (a),  that  accoimt  may  afford  no  measure  of  the 
damage  sustained  by  the  PLiintiff,  yet  it  is  dear,  from 
the  small  pecuniary  amount  at  which  the  PLiintiff  esti- 
mates that  damage,  there  may  be  an  approximation  to  it, 
so  near  as  to  make  the  injury  not  in  any  sense  irrepar»- 
ble.  Against  the  damage  to  the  Plaintiff,  I  have  to  set 
off  that  which  I  think  the  very  doubtful  injury  to  the 
Defendants,  if  the  injunction  should  be  granted.  I  can- 
not think  that  a  single  passenger  less  will  go  by  the  ndl- 
road  because  they  have  to  pass  over  the  Plaintiff^s  bridge 
than  would  go  if  they  were  carried  over  by  the  Defend- 
ants' steam-boat ;  and  even  if  it  might  appear  that  a  few 
persons  should  be  deterred  from  using  the  ndlway  in 
consequence  of  having  to  cross  the  river  by  the  bridge, 
against  that  possible  loss  must  be  set  off  the  expense  of 
keeping  up  the  steamer.  I  am  not  satisfied  the  De- 
fendants would  sustain  any  injury  by  the  injunction  as 
they  would  not  have  to  work  the  steamer  daring  the  in- 
terval. 

(a)  See  2  Hare,  560. 


J 
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Taking  the  case,  however,  to  be  one  where  there  is  1844. 

no  irreparable  mischief  and  no  extreme  damage,  which  q^^^ 

may  not  afterwards  be  compensated,  I  think  it  ought  to  ^    ^' 

go  to  law  unprejudiced,  and  that  it  would  not  do  if,  mouth  and 

where  the  amount  of  injury  is  so  small,  I  should  pro-  Railway  Co. 

nounce  an  opinion  in  favour  of  the  legal  right  before  the  jJ^^^Zmi. 
trial  at  law. 


[His  Honor  then  directed  that  the  parties  should 
go  to  trial  at  the  then  next  assizes.  The  terms  of  he 
order  subsequently  made  are  Ailly  stated  in  p.  608, 
infia.] 


The  counsel  for  the  Plaintiff  submitted  to  the  Court,  27th  Jme. 
that  there  was  no  form  of  action  which  the  Plaintiff  ji^rmqfMai 
could  bring.  He  had  no  remedy  except  under  the  23pd  ^tj^o. 
section  of  the  bridge  act,  which  gave  a  penalty,  half  Argumtnt. 
of  which  would,  by  the  30th  section,  go  to  the  pro- 
prietor of  the  bridge,  and  half  to  the  common  informer. 
There  was  nothing  in  the  act  which  enabled  the  Plaintiff 
to  bring  the  question  before  a  jury :  the  penalty  was  to 
be  imposed  by  means  of  a  summary  proceeding  before  a 
justice  of  the  peace;  but  that  remedy  was  not  only  in- 
adequate, but  it  would  not  bind  the  right  of  any  party, 
as  one  justice  might  convict,  and  another  refuse  a 
conviction.  Another  question  of  great  difficulty  was, 
whether  there  could  be  any  summary  remedy  for  pe- 
nalties against  a  corporation:  the  corporation  was,  by 
its  servants,  the  party  who  was  doing  the  wrong.  If 
the  Plaintiff  sued  for  penalties,  he  could  only  proceed 
against  the  master  of  the  steam-boat  The  right  of  the 
Plaintiff  under  the  act  was  a  newly  created  right,  and 
not  a  right  at  common  law ;  and  the  court  of  law  could 
therefore  give  him  no  remedy  except  that  which  was 
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1844.        fpYecL  him  by  the  act    Under  these  dicamstancesy 

CoRT         ^^^  submitted,  that  the  Plaintiff  ought  to  ha^e  an  op- 

-    **  portunity  afforded  to  him  of  ahewii^  by  means  of  an 

MOUTH  AND    issue,  what  his  oommon-kw  right  was;  and,  if  he  buo- 

Railwat  Co.  ceeded  in  establishing  the  right  which  he  alleged,  that 

Affrnmetit.     he  was  entitled  to  the  assiBtance  of  the  Court  to  maintain 

it,  as  in  cases  of  nuisance  and  other  permanent  injuries, 

by  a  perpetual  injunction  to  restrain  the  infiingement 

of  the  right. 

The  counsel  for  the  Defendants  submitted,  that  the 
legal  title  of  the  PLiintiff,  if  he  had  any,  might  be  tried 
by  an  action ;  and  the  Defendants  would  demur  to  any 
declaration  which  he  might  frame.  If  no  action  would 
lie,  that  fact  went  far  to  conclude  the  case  against  him; 
for  if  he  had  no  remedy,  it  would,  on  principle,  foUow 
that  he  had  no  right;  and  the  question  simply  was, 
whether  the  Plaintiff  had  or  had  not  any  legal  right. 
But  if,  for  the  purpose  of  the  application,  the  Court 
should  put  the  case  in  away  of  trial  at  law,  the  question 
of  right,  whatever  it  was,  might  and  ought  to  be  tried 
in  tiie  manner  which  the  act  indicated,  and  in  no  other 
manner.  The  Court»  if  it  would  remove  any  merely 
technical  objection  in  the  way  of  such  a  trial,  would  go 
no  iurther:  for  example,  the  Court  might  require  the 
Defendants  to  admit  (as  they  were  willing  to  do)  that 
the  Plaintiff  had  obtained  a  conviction  in  a  penalty  be- 
fore a  justice  of  tiie  peace,  and  upon  that  conviction  he 
might  distrain;  and  the  Defendants  would  replevy,  un- 
dertaking to  raise  no  objection  on  the  ground  of  tiidr 
h&ng  a  coiporation.  In  the  action  of  replevin  the 
whole  question  would  be  fairly  raised.  Wherever  there 
was  a  right  of  distresfif,  there  was  a  corresponding  right 
to  replevy.  The  clause  which  precluded  the  proceeding 
by  certiorari,  or  otherwise,  before  ^the  courts  at  West- 
minster applied  only  to  a  personal  penalty.    It  did  not 
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prevent  replevin;  it  did  not  oust  the  jurisdiction  of  the 
superior  courts,  and  compel  every  subject  against  whom 
any  informer  might  succeed  in  obtaining  a  warrant  of 
distress  to  try  his  right  before  the  justice  of  the  peace, 
by  excluding  him  from  the  ordinary  courts  of  justice. 
Directing  an  issue  on  an  interlocutory  application  was  a 
modem  practice^  confined  to  cases  where  the  whole  dis- 
pute depended  on  some  single  question,  and  not  to  be 
extended  to  comj^cated  cases  involving  several  doubtful 
points :  FuUagar  v.  Clarke  (a). 
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The  Vice-chancellor  said,  that,  with  regard  to 
directing  an  issue  upon  an  interlocutory  application^  he 
understood  the  rule  to  be  clearly  laid  down  by  Lord 
iSZt&m,  that,  if  the  Court  could  plainly  see  what  the  issue 
in  the  case  was,  it  might  properly  direct  that  issue  to  be 
tried ;  but  it  would  not  do  so  if  there  was  any  doubt  of 
what  the  issue  might  be.  Itwastrue,  that,  imtil  the  an- 
swer was  put  in,  the  issue  was  not  raised  upon  theplead- 
ings ;  but  in  this  case  the  whole  question  had  been  fully 
brought  before  the  Court  upon  the  affidavits,  and  had 
been  amply  discussed,  so  that  the  points  in  dispute  were 
sufficientiy  and  distinctiy  raised :  he  therefore  saw  no 
objection,  either  in  point  of  form  or  substance,  to  direct- 
ing an  issue.  With  respect  to  the  remedy  given  by  the 
act,  which,  it  had  been  contended,  was  the  measure  of 
the  legal  right,  it  appeared  to  him,  that,  if  it  was  admit- 
ted to  be  a  case  in  which  the  PLiintiff  might  recover 
penalties  de  die  in  diem,  it  was  a  case  in  which  this 
Court  would  protect  his  right  by  injunction.  The  ques- 
tion of  right  might  be  tried  by  an  issue  to  this  effect : 
whether,  in  contravention  of  the  act,  A.  B.  (an  indivi- 
dual person)  had  carried  passengers  from  and  to  the 
particular  points  referred  to ;  the  Defendants  admitting, 
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(a)  18  Yes.  481. 
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Minute, 


upon  the  trial,  ihskt  they  had  earned  such  paasengerB  at 
eertun  timesy  and  that  the  act  of  the  nulway  company 
was  the  act  of  A.  B* 


Lit  the  partiei  proceed  to  a  trial  at  law,at  thenextaHuet  fbrtbe 
county  of  Norfolk,  by  a  ipecial  jory  of  the  county,  on  the  foUowiiig 
iftue;  Tis.  whether  the  Yannouth  and  Norwich  Railway  Company 
have,  in  any  manner,  conveyed  any  panengen  in  contraTention  of 
the  act  of  Parliament  of  the  7  &  8  Geo.  4,  intituled,  ftc.(  a)  And 
the  DefendanU  are  to  admit,  that  they  did,  on  the  4th  of  May,  1844» 
convey  paeaengera,  iW)m  the  dock  or  basin  cut  by  the  company  near 
or  adjoining  to  the  present  YarminUk  terminos  of  the  raflway,  to 
the  Buck  Quaif  in  Oreai  YarmouUkf  and  vice  TeriA,  and  are  not  to 
nose  any  objection  on  the  ground  of  their  being  a  corporation,  and 
not  an  indiTidual  or  company  of  individuals.  And,  in  such  iasue, 
the  Plaintiff  here  is  to  be  plaintiff  at  law,  and  the  Defendants  here, 
defendants  at  law,  who  are  forthwith  ftc.  The  Master  to  settle 
such  issue,  in  case  ftc.  And  at  the  trial,  ftc,  any  special  matter  to 
be  indorsed  on  the  postea.  Usual  direction  as  to  hooks  and  papers. 
And  let  this  motion  stand  over  until  after  the  trial  of  the  issue.  And 
the  Defendants  are,  in  the  meantime,  to  keep  an  account  of  all  and 
every  the  passengers,  carriages,  horses,  and  cattle  which  may  be  in 
the  meantime  conveyed  by  the  Defendants,  their  servants  or  agents, 
in  any  steam-boat  or  other  boat  in  respect  of  which  the  Plaintiff  is 
or  would  be  entitled  to  any  payment  or  toll  if  the  same  passengers, 
carriages,  horses,  and  cattle  had  respectively  passed  over  the  bridge, 
and,  at  the  Plaintiff's  request,  are  to  furnish  him  with  a  copy  of  such 
account  before  the  said  trial,  to  be  verified  by  the  affidavit  of  the  se- 
cretaiy  of  the  said  company.    Liberty  to  apply. 


(a)  Ante,  p.  593,  n. 
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HINVES  V.  HINVES.  lU  and  Zrd 

May. 

question  arose  on  the  will  of  W.  Hhwes,  dated  Rendoary  gift 

in  1814,  which  was  as  follows : — " I  will  and  bequeath  incomeof the 

to  my  lawful  wife  Sarah  Hinves,  and  my  brother  George,  ^^(Ch^ 

and  my  brother  Nathaniel^  and  John  HiU  to  be  my  law-*  ^^ded  leMe. 
*.  I  "1.  i»  .1  'w^l*^  "^  Long 

ful  ezecut(»rs  to  dispose  of  my  property  m  the  manner  AmraitiM^  to 

and  form  herdnafter  mentioned,  after  all  just  debts  and  )^^  at^her  own 

funeral  expenses  are   paid,  viz.  to  my  wife    Sarah  JJ^STii^^ 

JBmoes,  the  hole  income  of  my  properly  of  all  descrip-  the  ooiuent  of 

tions  whatsoever,  for  her  natural  life  (a),  at  her  own  mamdertdt^ 

disposal,  but  not  to  sell  witt  (4)  the  hole  consent  of  all  ^^^^^ 

parties;  and  at  my  decease  I  leave  for  her  own  sole  be-  ^^^•*"' 

nefit,  all  my  household  furniture,  wearing^pparel,  plate,  ing  the  gift 

linen,  and  500/.  in  lawful  money,  for  her  own  benefit,  to  the  other 

to  be  paid  out  of  my  stock  and  book  debts,  and  the  re-  g^^^'^hf 

sidue  of  monies  out  of  my  book  debts,  stock,  &&,  and,  widow  wu  en- 

.  titled  to  the  in- 

if  out  of  business  at  my  decease,  she  is  to  have  500il  come  of  the 
made  up,  if  there  should  not  be  good  debts  or  cash  in  f^  uc^^in^die 
hand  at  that  time ;  I  also  leave  at  her  own  disposal,  at  "t^too^  «»▼•»*- 

-^  ment  tn  which 

her  decease,  all  monies  her  brother  William  Banister  be  in  it  wu  left  by 

_    _  ,  _  the  testator* 

debt  to  me  at  my  decease ;  and  the  residue  of  my  estates 

StHtoiBf  in 

or  property  whatsoever  I  leave  equally  to  my  five  bro-  the  appUcation 
thers,  for  their  natural  lives,**  (naming  them).  "  I  mean  conTcr^into 
the  same  benefit  to  each  brother's  wife,  and  if  no  issue,  ^'S.'^'S^^" 
for  the  income  of  that  part  of  the  property  to  be  divided  ^^e  death  of  the 

t     IT       rf  testator,  periah- 

amongst  the  survivors  for  their  natural  lives;  but  if  any  able  property  in 

which  he  haa 
given  interests 
for  life,  snd  other  interests  In  snooesston,  the  indination  of  the  Court  in  the  later  cases, 
when  the  meaning  was  doubtful,  haa  been  in  faToor  of  that  oonstmction  which  would  giTC  to 
the  tenant  for  life  the  enjoyment  of  the  property  in  specie. 

(a)  The  words  '*  and  at  her         (b)  Illegible,  but  resembling 
decease  "  had  then  followed,  but     either  "  with  "  or  **  without" 
were  erased. 
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mle,  has  leant  against  oonveruon  as  stronglj  as  is  oon« 
sistent  with  the  supposition  that  the  rule  itself  is  well 
founded.  In  Htnoe  y.  Lord  Dartmouth,  Lord  Eldan  ap- 
pears to  have  considered  that  the  dispomtion  of  the  per- 
sonal estate  in  the  same  clause  with  land  or  other 
imperishable  property  is  not  material;  and  the  cases 
of  Mills  y.  Mills  and  Benn  y.  Dixon  apparently  eyinoe 
the  same  opinion.  But  in  Betkune  y.  Kennedy  {a),  at  the 
Bolls,  Lord  Cottenham  appears  to  haye  thought  that 
ciroumstance,  unezplained,  might  alone  be  sufficient  to 
exdude  oonyersion.  The  words  of  the  bequest  there 
used  by  the  testatrix  were  ''  all  I  do  or  may  possess  in 
the  funds,  copy  or  leasehold  estates."  In  Aleock  y.  Sh- 
per  {b)f  the  testator  gaye  the  rest,  residue,  and  remainder 
of  his  estate  and  effects,  real  and  personal,  to  his  execu- 
tors, upon  trust  to  permit  his  wife  to  receiye  the  rents, 
profits,  diyidends,  and  annual  produce  for  her  life,  and, 
unmediately  after  her  death,  upon  trust  to  sell  his  free- 
hold house  and  his  leasehold  houses  by  auction;  and 
directed  a  Mr.  Abbott  to  be  employed  as  auctioneer,  to 
conyert  the  whole  of  his  estate  and  effects  into  money, 
atid  to  distribute  itas  di  rected  in  the  will.  Now,  under 
the  will,  it  is  clear  that  money  in  the  funds  acquired 
after  the  date  of  the  will  would  haye  passed ;  yet  Sir  J. 
Leach  said,  the  word  **  diyidends  "  had  reference  to  Long 
Annuities,  of  which  part  of  the  testator's  estate  consisted, 
and  that  the  use  of  the  word  ''diyidends''  was  equiyalent 
to  a  direction  that  the  widow  should  enjoy  the  Long 
Annuities  in  specie.  He  thought,  also,  that  the  direction 
that  the  leaseholds  should  be  sold  after  the  wife's  death 
eyinced  an  intention  that  the  other  perishable  property 
should  not  be  conyerted  at  the  testator's  death ;  and, 
further,  that  the  direction  that  Abbott  should  be  em- 
ployed, after  the  wife's  death,  to  conyert  the  whole  of 


(a)  1  Myl.&Cr.  114. 


(5)  2Myl.  &  K.  633. 
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his  estate  and  effects  into  money,  for  the  purpose  of 
distribution,  excluded  the  notion  that  any  part  of  it 
should  be  sold  at  the  testator's  deatL  It  is  obyious, 
that,  upon  the  language  of  the  will,  a  judge  disposed  to 
apply  the  reasoning  afterwards  adopted  in  Mills  v.  Milb 
might  have  found  very  pertinent  ai^oments  in  support 
of  a  different  decision.  In  Collins  v.  Collins  (a),  stress 
appears  to  have  been  laid  upon  the  direction  to  divide 
the  testator's  property  amongst  particular  persons  at  his 
death.  I  cannot  but  regard  that  case,  which  has  been 
ranee  approved  by  Lord  Cottenham  (b),  as  evidencing 
the  present  leaning  of  the  courtef,  to  which  I  have  al- 
ready alluded;  for  the  direction  to  divide  was  as  appli- 
cable to  the  property  in  a  converted  as  in  an  uncon- 
verted state.  In  Bethune  v.  Kennedy  the  gift  was  to 
the  sisters  of  the  testatrix  during  their  lives,  and  at  the 
decease  of  both  to  be  equally  divided  between  her  cou- 
sins named,  share  and  share  alike.  In  Goodenovgh  v. 
Tremamondo  (c).  Lord  LangdaU  held  the  word  *^  rents, " 
in  the  gift  of  the  residue  for  life,  to  be  conclusive  that 
the  leaseholds  were  not  to  be  converted.  In  Daniel  v. 
Warren  (d),  the  decision  goes  perhaps  further  than  any 
of  the  cases  I  have  cited,  and  in  the  same  direction. 

In  the  present  case,  the  gift  is  of  the  testator's  ''pro 
perty "  generally ;  there  is  no  specification  of  particulars ; 
and  the  property  described  in  this  general  way  is  to  go  to 
persons  in  succession.  Stopping  here,  there  is  no  doubt 
that  the  rule  of  the  court  would  require  conversion ; 
and  the  inquiry  must  be,  whether,  in  the  directions  he 
has  given  for  the  enjoyment  of  his  property  by  the  ces- 
tui que  trusts,  or  in  the  management  of  it  by  his  trus- 
tees, there  is  anything  which  a  conversion  at  his  death 
would  defeat  It  is,  therefore,  necessary  to  examine  mi- 


1844. 


Judgment. 


(a)  2  Myl.  &  K.  703. 
(h)  See  4  Myl.  &Cr.  300. 
(c)   2  Beav.  512.     See  the 


sea  collected,  Id.  514,  n. 
(d)  2  Y.  &  CoU.  C.  C.  290. 
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nutely  and  deal  critically  wiili  the  language  of  this 
wilL 

[His  Honor  then  referred  to  the  aeyeral  danfles  of  the 
will — the  i^pointment  of  execators ;  the  direction  ''  not 
to  sell  witty''  which  he  construed  **  without^"  consent; 
the  fact  that  words  originally  in  the  will»  bat  afterwards 
erased,  shewed  that  the  testator  was  aware  of  the  pro- 
priety of  directing  an  investment  where  investment 
was  intended ;  the  pSt  of  Baniiter^s  debt  to  the  widow 
''at  her  deceasey**  and  the  gift  to  the  minister  of  the 
meeting-honsey  after  the  decease  of  his  wife, — and  con- 
duded,  that  he  could  not  hold,  in  this  case,  that  the  Long 
Annuities  and  the  leaseholds  were  not  to  be  enjoyed  in 
specie,  witiiout  in  effect  deciding  against  the  cases  he 
had  refezred  to.] 


2Zrd  March.    In    THE  MATTER  OF  THE  ACT  1   WILL.  4,  C  60,  AMD 
IN  THE  MATTER  OF   GEORGE  RYLEY. 

On  the  4th  of  October,  1841,  a  fiat  in  bankruptcy 
was  issued  against  Boberi  Ryley.  On  die  22nd  of  Oo- 
of  A.,  joined  in  tobcr,  a  meeting  of  the  creditors  of  Boberi  Byley  was 
convened,  at  which  the  creditors  agreed  to  accept  a 
composition  of  6$.  Sd,  in  the  pound  on  the  amount  of 
their  respective  debts;  and  an  agreement  in  writing  of 


Three  tmiteet, 
two  of  whom 
were  creditors 


missory  notes 
for  seoiiiringto 
the  other  cre- 
ditors of  A.  a 
composition  on 

their  respectiTe  that  date  was  made  and  signed  by  such  croditoDB,  where- 

debts,  and  took  •-©  ^  •~» 

A  convey  anoe 

and  assignment  of  the  real  and  personal  estate  of  A.,  npon  trust,  after  paying  the  oosti 
and  chai^,  to  indemnify  the  three  trustees  in  respect  of  the  promissory  notes,  and  then 
to  pay  t^  two  trustees,  who  were  creditors,  a  like  composition  on  their  remeotiTe  debts, 
and  to  pay  the  snrplos  to  A.  After  two  of  the  trustees  had  reodTed  part  of  the  personal 
estate  of  A.,  and  had  paid  the  promissory  notes  to  a  larger  amount  than  they  had  received, 
the  other  trustee  (who  was  one  of  the  creditors)  went  out  of  the  jurisdiction  of  the  Court. 
There  was  no  power  in  the  deed  to  appoint  new  trustees : — Heidf  on  the  petition  of  the 
two  trustees,  that  the  trustee  out  of  the  jurisdiction  was  a  trustee  within  the  act  1  WQl. 
4,  c.  60,  for  the  petitioners  and  himself,  and  the  Court,  witho«t  directii^  a  bill  to  be  filed, 
^>pointed  another  trustee  in  his  stead. 
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by  they  agreed  to  release  and  discharge  the  estate  of 
Robert  RyUy  and  his  sureties  in  respect  of  their  debts, 
provided  the  o(»nposition  was  secured  by  the  notes  of 
hand  of  John  White,  and  Jaeeph  Lichfield  and  George 
RyUy,  (the  two  petitioning  creditors),  payable  by  instal- 
ments at  six  and  twelve  months;  and  White,  Lickfidi, 
and  George  RyUy  agreed  to  secure  the  composition, 
provided  and  <hi  condition  that  Robert  Ryley  executed  to 
ihem  a  release  and  asdgnment  of  all  his  real  and  per- 
sonal estate,  upon  trust  to  secure  the  same  composition, 
and  the  costs  and  expenses,  and  provided  that  all  the 
creditors  of  Robert  Ryley  consented  to  the  arrangement. 
All  the  petitioning  creditors,  and  the  creditors  who  did 
not  hold  securities  for  their  debts,  consented  to  and 
signed  the  agreement  By  an  indenture  dated  the  26th 
of  October,  1841,  made  in  pursuance  of  the  said  agree- 
rnent^  in  consideration  of  Ihe  said  release  thereby  agreed 
to  be  given  by  his  creditors,  and  in  order  to  indenmify 
White,  Lie1{field,  and  George  Ryley  for  becoming  secu- 
rity for  such  compontion,  the  said  Robert  Ryley  granted, 
conveyed,  and  assured,  and  bargained,  sold,  assigned, 
and  transferred,  the  messuages,  lands,  and  hereditaments 
of  or  to  which  he,  or  any  person  or  persons  in  trust  for 
him,  was  or  were  seised  or  entitied  for  any  estate  of 
freehold  of  inheritance,  or  freehold  only,  with  their  appur- 
tenances,  and  all  his  leasehold  messuages  and  tenements, 
and  all  and  singnlar  his  stock  in  trade,  goods,  furniture, 
plate,  linen,  and  effects,  debts,  and  other  personal  estate 
and  properly,  whatsoever  and  wheresoever,  unto  and  to 
the  use  of  White,  lAchfieU,  and  George  Ryley,  their 
heirs,  executors,  administrators,  and  assigns,  according 
to  the  nature  and  qualities  thereof  respectively,  upon 
trust  that  they,  and  the  survivor  of  them,  and  the 
heirs,  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should,  with  all  convenient  speed,  sell,  get  in, 
and  convert  into  money  the  said  real  and  personal  pro- 
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perty,  (subject  or  not  subject  to  the  seyeral  mortgages 
affecting  the  same,  and  with  or  without  the  fbrther 
assent  of  the  said  Robert  Byley)\  and  to  stand  possessed 
of  the  monies  to  arise  by  such  sale,  and  of  the  said  real 
and  personal  estate  and  rents  and  profits  thereof  in  the 
meantime,  upon  trust  that  ihey,  WhUe^  lAchfiM^  and 
Crtorge  Ryleyj  and  the  survivors  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  should  there- 
out, in  the  first  place^  pay  the  costs,  charges,  and  ex- 
penses of  the  petitioning  creditors  of  the  said  fiat»  the 
costs  and  expenses  of  the  indenture  and  of  the  execu- 
tion of  the  trusts  thereof,  and,  in  the  next  place,  retain 
and  reimburse  themselves  all  sums  which  they  or  dther 
of  them  should  have  paid  to  any  creditor  or  creditors  for 
compounding  his  or  their  respective  debt  or  debts,  and 
for  obtaining  a  release  or  releases  for  the  same,  and  then 
should  retain  and  pay  to  Lichfield  and  Geergt  Ryley 
6«.  8dl  in  the  pound  on  the  amount  of  their  respective 
debts,  and,  if  any  surplus  should  remain,  to  pay  such 
surplus  to  Robert  Ryky,  his  executors,  administrators, 
or  assigns.  The  indenture  contained  no  provision  for 
the  appointment  of  new  trustees.  White,  LichfieU,  and 
George  Ryley  accordingly  gave  their  joint  and  several 
promissory  notes  to  the  other  creditors  for  the  payment 
of  the  amount  of  the  composition  on  their  respective 
debts. 

1842.  Oeorge  Ryley  having  afterwards  gone  abroad.  White 

^99'  19'*.  and  Lichfield  applied  by  petition,  under  the  stat.  1  Will 
4,  a  60,  for  the  appointment  of  a  person  to  execute  a 
conveyance  of  the  trust  estates  in  his  room. 

1844.  The  Master,  by  his  report,  found,  that,  in  part  per* 

^ZUrt.    *  formance  of  the  trusts  of  the  indenture  of  conveyance 

and  assignment  of  the  26th  of  October,  1841,  the  stock 

in  trade  and  household  effects  of  Robert  Ryley  had  been 
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fiold,  and  the  proceeds^  amounting  to  82711  lis.  Id,,  or 
thereabouts,  had  been  paid  to  and  received  by  the  peti- 
tioners White  and  Lie1{field;  and  the  Master  found,  that 
WkUe  and  Lic^fidi  had  advanced  and  paid  various  sums 
of  money,  amounting  in  the  whole  to  1363/.  16«.  7dl  on 
account,  or  in  payment  and  discharge  of  the  debts  of 
Bobert  Ryhy,  or  the  compositions  agreed  to  be  paid 
thereon,  and  also  on  account  of  the  costs  the  payment 
whereof  was  provided  by  the  said  trust  deed,  leaving  a 
balance  of  538/.  8«.  6^/.,  or  thereabouts,  due  to  White 
and  Lictifield;  but  the  Master  found,  that  there  had  not 
been  any  payment  made  to  George  By  ley  in  respect  of 
the  debt  due  to  him  as  aforesaid.  The  Master  also,  by 
his  report,  stated,  that  it  appeared  to  him,  that,  in  the 
event  of  the  said  trust  estate  being  insufficient  to  repay 
to  the  petitioners  White  and  Lichfield  the  amount  due 
to  them  as  aforesaid,  George  Ryley  might  be  liable  to 
contribute  to  them  his  proportion  of  the  amount  which 
might  be  ultimately  due  to  them  in  respect  of  their  hav- 
ing paid  and  satisfied  the  several  promissory  notes  so 
made  and  signed  by  him  and  them  respectively,  and 
that  no  evidence  had  been  laid  before  him  that  the  costs, 
charges,  and  expenses  for  which  George  Byley  was  liable, 
and  the  payment  whereof  was  provided  by  the  indent- 
ure, had  been  paid  or  satisfied,  or  that  George  Ryley 
himself  had  not  paid,  or  otherwise  become  liable  to  pay, 
any  sum  of  money  in  execution  of  the  trusts  of  the  in- 
denture. The  Master  also  found,  that,  except  as  before 
mentioned,  the  trusts  of  the  indenture  were  wholly 
unperformed,  and  still  remained  to  be  executed ;  and, 
therefore,  he  found  and  certified,  that  the  freehold  and 
leasehold,  and  other  personal  estates  and  effects  com- 
prised in  the  trust  deed,  so  thereby  conveyed,  assigned, 
and  assured,  except  the  stock  in  trade,  and  household 
furniture  and  effects  which  had  been  so  sold  as  before 
mentioned,  were  vested  in  George  Ryley,  jointly  with 
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the  petitioners  White  and  Ucl^ldy  upon  the  trusts 
thereof  declared  by  the  said  deed.  And  tiie  Master 
found,  that  (horge  Ryley  was  out  of  the  jurisdiction^  and 
not  amenable  to  the  process  of  the  Court ;  and  in  that 
respect  the  Master  found  him  to  be  a  trustee  of  the  siud 
fireehold,  and  leasehold,  and  other  personal  estates  and 
effects,  within  the  intent  and  meaning  of  the  act,  and 
that  he  was  a  trustee,  in  the  first  place,  for  himself  and 
such  other  of  the  creditors  of  Robert  R^ley,  entitled  to 
the  benefit  of  such  deed  of  trust,  as  had  not  been  paid 
or  satisfied  the  amount  agreed  to  be  accepted  by  them 
respectively  in  satisfaction  of  their  respectiye  debts; 
and,  in  the  next  place,  for  the  petitioners  and  himself 
the  said  George  By  ley y  for  the  purpose  of  securing  to 
them  respectively,  or  otiierwise  indemnifying  them  re- 
spectively against  all  sums  of  money,  costs,  chaiges,  and 
expenses  paid,  expended,  or  incurred  by  them  respec- 
tively in  and  about  the  execution  of  the  trusts  of  the 
said  deed ;  and,  subject  thereto,  for  the  said  Robert  Ryley. 
The  Master  further  stated,  that,  as  it  appeared  to  him 
that  Oeorge  Ryley  had  a  beneficial  interest  in  the  trust 
premises,  and  that  the  trusts  of  the  deed  still  remained 
to  be  performed,  he  had  not  proceeded  to  approve  of  a 
person  to  convey  the  said  estates  in  the  place  of  George 
Ryley. 


PHUUm.  White  and  Lichfield  presented  their  petition,  prayii^ 

a  declaration  that  George  Ryley  was  a  trustee  of  the 
freehold,  leasehold,  and  other  personal  estate  comprised 
in  the  deed,  within  the  act;  and  that  he  was  such  trustee 
in  the  first  place  for  the  petitioners  and  himself,  for  the 
purpose  of  securing  to  them  respectively,  or  otherwise 
indemnifying  them  respectively,  against  all  sums  of 
money,  costs,  and  charges,  paid  or  expended  or  incur- 
red by  them  respectively  in  the  execution  of  the  trusts 
of  the  indenture,  and,  in  the  next  place,  for  securing  to 
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himself  and  the  petitioner  Lichfield  6«.  8d  in  the  pound 
on  their  respectiye  debts,  and,  subject  thereto,  for  Robert 
Ryley.  And  thej  prayed,  that  a  person  might  be  ap- 
pointed in  the  place  of  George  Ryley,  to  conrey,  assign, 
and  assure  the  trust  estates  and  premises  to  the  peti- 
tioners, or  as  they  should  appoint. 
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Petitifm. 


Mr.  Heat  Afield,  for  the  petition,  referred  to  the  sections    March  2Zrd. 
8,  9,  and  15  of  the  stat  1  WilL  4,  c.  60.    The  absent 
trustee,  in  this  case,  had  both  an  interest  and  a  duty. 


The  Vicb-Chancellor  made  the  declaration  sought 
by  the  prayer;  and  referred  it  back  to  the  Master  to  see 
if  there  was  any  power  in  the  trust  deed  to  appoint  a 
new  trustee,  and,  if  he  should  find  that  the  deed  con- 
tained no  such  power,  then  to  approve  of  some  proper 
person  to  be  a  trustee  jointly  with  the  petitioners,  in- 
stead of  Oecrge  RyUy,  and  also  to  approve  of  a  proper 
person  to  convey,  or  join  in  conveying,  the  trust  estates 
and  premises  to  the  petitioners  and  such  new  trustee ; 
the  conveyance  to  be  settled  by  the  Master. 


Order, 
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1844. 

6M.  8M,  *  YOCKNEY  V.  HANSAKD. 

\QthJuly.      T 

BeqiMrt  of  an  IJJJKE.  HANSARD,  by  hiB  wiU,  dated  in  1828,  be- 

800?  to^the  queathed  unto  his  two  sons  Jamet  and  Luke  two  soniB 

?u**^^'b^'  of  24,000iL  stock,  (which,  he  stated,  yielded  as  divid^ds 

bequest  (among  1450iL),  upon  trust  to  pay  quarterly,  as  the  dividends 

am?i7  of^*^  thereon  became  due,  to  his  widow  20011,  makuig  yearly 

SSlto^'B**'*  800/.;  and  he  gave  out  of  the  same  dividends  to  his 

daughter,  and  daughter  Hannah  Davies  200/.  a  year,  to  be  paid  quar- 

direction,  in  terly,  and  100/.  a  year  to  his  daughter  Letitia  Yociney, 

^imont,  ^,  payable  in  the  same  manner,  and  also  a  sum  of  1201 

atthe  death  of  ^  year  to  his  sister  Sarah ;  and,  after  bequeathing  vari- 

the  teatator  ■  7 

wife,  the  ous  other  legacies,  the  testator  proceeded : — **  Ninthly, 

to  iMTe  400?     when  my  wife  departs  this  life,  then  my  daughter  Him- 

U?^.  *""•*'•'*»  nah  is  to  have  out  of  the  trust  fund  dividends  400i  by 
that  the  an-  ^ 

nnitj of  400/.  the  year,  to  be  paid  quarterly,  as  before;  and  Letitia  to 
danghter  waa  have  2001  in  the  same  manner.  And,  in  the  evoit  last 
for  udnof faa    mentioned,  the  departure  from  this  world  of  my  wife, 

addition  to,  the  my  desire  is,  that  4000/L  be  sold  out  of  the  aforesaid  first- 
prior  annnitj         '' 
of  200/.  given    mentioned  trust  fund,  1000/.  of  which  to  be  given  to 

legateeT"^^  my  daughter  Hannah^  1000/.  to  my  daughter  Letitia^ 
stioemeni.  ^^OO/.  to  my  SOU  Thomas,  and  the  other  1000/.  to  be 
equally  divided  between  my  two  grandsons,  Luhe  James 
and  Luke  Henry  Hansard.  So,  on  the  death  of  my  sis- 
ter at  Norwich,  2000/.  is  to  be  sold  out,  1000/L  of  which 
is  to  be  given  to  Mary  Anne,  eldest  daughter  of  my 
son  Thomas,  and  the  other  1000/L  to  Marianne,  eldest 
daughter  of  my  son  James.  Tenthly,  as  to  all  the  resi- 
due of  this  funded  stock,  I  give  unto  my  two  sons, 
James  and  Luke,  be  the  amount  what  it  may,  with  all 
the  dividends  due  thereon,  for  their  own  sole  use  and 
benefit,  subject  to  such  payments  as  I  may  hereafter 
appoint  by  any  separate  codicil  or  codicils  to  this  my 
wilL"  This  was  followed  by  several  other  testamentary 
dispositions,  not  afiecting  the  question  in  the  cause. 
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The  ultiaiate  residue  of  his  estate  and  effects  the  testa- 
tor gaye  to  his  said  sons  JamtB  and  LtJie,  whom  he  ap- 
pointed his  executors. 

The  testator  died  in  1828.  The  widow  survived  him^ 
and  died  in  1834.  From  the  widow's  death  the  execu- 
tors paid  the  testator's  daughters,  Hannah  400iL  a  year, 
and  Letitia  200/.  a  year,  treating  these  sums  as  substi- 
tuted for  the  annuities  of  200iL  and  1002.  before  given. 
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1844. 


Staitmm^, 


The  bill  was  filed  in  1843,  after  the  death  of  Letitia 
Ybckney,  hj  her  representative,  against  the  surviving 
executor  of  the  will,  and  the  representative  of  the  de- 
ceased co-executor,  {Hannah  being  also  a  defendant), 
ckuming  a  sum  of  about  800/.  for  arrears  of  the  first 
annuity  of  lOOL,  contending,  that  the  second  annuity  of 
200L  was  additional  to,  and  not  in  substitution  of,  the  first 


Mr.  Lbydy  for  the  Plaintiff,  and  Mr.  fT.  J9.  Lewis, 
for  the  testator's  daughter  Hannah  Davies,  the  Defend- 
ant interested  in  supporting  the  like  construction  of  the 
will. 


Argwtuni, 


Mr.  TYiuuy,  Mr.  Burffe,  Mr.  Busk,  and  Mr.  Greene, 
for  the  other  Defendants. 

The  cases  cited  were  Windham  v.  Windham  (a),  Curry 
v.  POe  (b).  Alien  v.  Callow  (c),  Osborne  v.  Duke  of 
Leeds  (cQ,  Hurst  v.  Beach  (e),  Brine  v.  Ferrier  (f).  At' 
tomey^General  v.  George  {g),  Tweedale  v.  Tu)eedale  (A), 


(a)  Rep.  t.  Finch,  267. 
(6)  2  Bro.  C.  C.  225. 

(c)  3  Yes.  289. 

(d)  5  Yes.  369. 
VOL,  in. 


(e)  5  Mad.  351. 
(/)7Siiii.649. 
Ig)  8  Sim.  138. 
\k)  10  Sim.  453. 


U  V 


H.  W. 
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1844.  Guy  V.  Sharpe  (a),  Pym  v.  Loekyer{b)y  Martin  v.  Drink- 
water  (c)y  Baylee  v.  Q^^n  {d),  Ruuell  y.  Dickson  (e), 
Suisse  V.  Lorcf  Lowther  (f). 


Vice-Chancellor  : — 

Judgment,  In  thifl  case,  I  assume^  for  the  purpose  of  the  argu- 
menty  that  the  rule  of  law,  where  there  are  two  distinct 
gifts  of  different  amounts,  given  by  the  same  instru* 
ment,  with  nothing  more  to  explain  them,  is  in  favour 
of  both  the  gifls  taking  effect  The  only  doubt  I  have 
had  in  this  case  is,  whether  these  are  in  fact  two  dis- 
tinct gifls,  or  whether  the  second  does  not,  in  point  of 
grammatical  construction,  include  the  first;  in  other 
words,  whether  this  part  of  the  will  is  not  a  statement 
of  the  amount  of  the  income  to  be  derived  from  a  speci- 
fic fund,  which  the  testator's  daughters  are  to  have 
at  different  times,  and  under  different  circumstances. 
I  take  that  as  the  question  to  be  decided;  and  I  en- 
tirely agree  with  the  observations  made  by  Mr.  Lloyd 
and  Mr.  Lewis^  that  there  is  nothing  in  the  dedded 
cases  which  wiU  assist  me  in  determining  the  ques- 
tion, and  that  the  case  is  simply  one  of  construction. 
If  the  will  had  been  expressed  thus : — ^^  I  give  to  my 
two  sons  24,000J1  Consols,  and  24,000J1  Reduced  Stock, 
the  dividends  whereof  amount  to  1440J1,  and  at  my 
death,  out  of  those  dividends,  I  give  my  wife  800Z.  per 
annum,  and  out  of  the  same  dividends  I  give  my  daugh- 
ter 200J1  per  annum ;  and  when  my  wife  dies,  then  I 
will  that  my  daughter  shall,  out  of  the  said  dividends, 
have  400^  per  annum ; " — the  plain  and  obvious  gram- 


(a)  1  Myl.  &  K.  589.  {d)  2  Dru.  &  War.  116. 

\h)  5  My.  &  Or.  29.  (e)  Id.  133. 

(c)  2  Beav.  215.  (/)  2  Hare,  424. 
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matical^  and  I  may  almost  say  the  necessary,  construc- 
tion of  the  words  would  be,  that  the  testator  thereby 
stated  the  full  amount  of  income  which  at  different 
times,  and  in  different  circumstances  of  the  case,  the 
daughter  was  to  have.  The  words  of  the  will  are  not 
expressly  the  same  as  those  which  I  have  supposed ;  but 
they  are  to  the  same  effect  In  the  second  gift  the  tes- 
tator directs  that  his  daughter  shall,  upon  the  death  of 
his  wife,  out  of  the  dividends,  have  400/.  per  annum, 
having  before  said,  that  out  of  those  dividends  she 
should  have  200L ;  —the  residue  being  given  to  the  sons 
in  a  general  reriduary  clause :  that  is  clearly  the  true 
construction  of  the  wiU.  Without  departing,  therefore, 
from  decided  cases,  but  merely  acting  upon  the  words  of 
the  will,  I  think  the  second  gift  is  the  full  amount  of 
the  income  which  the  testator  meant  his  daughter  to 
have. 


1844. 


Judgment, 


The  case  is  one  of  so  much  doubt,  that  I  cannot- say 
the  party  making  the  daim  was  not  justified  in  submit- 
ting the  point  to  the  Court ;  but  as  all  the  parties  have 
acted  for  so  many  years  upon  this  construction,  I  can- 
not give  the  costs  out  of  the  estate. 

Bill  dismissed  without  costs. 


r  u  2 
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27M*29M  HAEROP  V.  HOWARD. 

January,  np 

Constraction  JL  HE  principal  object  of  the  suit  was  to  establish  the 

trvatd  tTre-  li&bilitj  of  an  executor  and  trustee  to  make  good  certain 

^nuiticipa-  fundg  which  it  was  alleged  were  lost  by  his  negligence, 

ried  woman  of  In  the  couTse  of  the  cause^  it  was  contended,  that  the 

to  terMpftrato  conduct  of  onc  of  the  daughters  of  the  testator  had  the 

^t  it  Dot  in  aU  ^^^^  ^^  precluding  any  complaint»  on  her  part,  rehiting 

caaei  neoettarj  to  the  loss  which  had  taken  place.     To  this  it  was 

that  negative  ' 

word!  thonid  answered,  that  the  testator's  daughter  had  not  been  in  a 

in  the  cMeipt  ntuation  in  which  her  acts  could  a£fect  her  future  interest 


SSTu^r"  ™  ^  *™«*  property. 

ataraint  on  anti- 

opationf  ftw  ■ 

that  danae 

mvtbeoon- 

atrned  to  relate      Mr.  R&milfy  and  Mr.  SmvAey  for  the  PlaintiiF,  and 

to  the  inoomet 

anlject  toancfa    Mr.  Kenyan  Parker  and  Mr.  Greene,  for  the  Defendants 

impoaed'l^t^  i^f<^n^>  '^  their  argument,  to  the  cases  otBarrymarev. 

^^^^^    EUiM  (a),  Brawn  v.  Bamfard  (A),  Maare  v.  Maare  (c), 

and  Medley  y.  Harton  (d). 


Vice-Chancellob  : — 
Jud^mmi,  One  question  raised  in  the  argument  of  this  case  was, 
whether,  according  to  the  construction  of  the  settlement 
made  on  the  marriage  of  Mrs.  Vaudrey,  that  lady  had 
power  to  affect,  by  anticipation,  the  property  settled  to 
her  separate  use.  The  trusts  of  the  settlement  are  ex- 
pressed as  follows : — 

''  In  trust  that  they  the  said  John  Harrop  and  John 
Brooke,  or  the  survivor  of  them,  or  the  executors  and 

(a)  8  Sim.  1.  (d)  Fiee-CkaneeUor  of  Eng- 

{h)  11  Sim.  127.  land,  16th  July,  1844. 

(e)  1  CoDyer,  54. 
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administrators  of  such  surviyor,  do  and  shall,  from  and 
immediately  after  the  solemnization  of  the  sidd  intended 
marriage^  and  as  soon,  and  from  time  to  time,  as  the 
said  share,  legacies,  or  bequests,  or  other  sum  or  sums 
of  money,  interest,  and  eflbcts  shall  become  payable, 
collect,  get  in,  and  receive  the  same,  and  do  and  shall 
lay  out  and  invest  in  their  or  his  name  or  names  the 
money  to  arise  and  be  received  as  aforesaid,  in  the  pur- 
chase of  a  share  or  shares  of  the  parliamentary  stocks 
or  public  funds  of  Great  Britain,  or  at  interest  upon 
Government  or  real  securities,  and  do  and  shall  stand  and 
be  possessed  oj^  and  interested  in,  the  said  several  monies, 
stocks,  funds,  and  securities,  and  the  interest,  dividends, 
or  annual  produce  thereof^  upon  the  trusts,  and  for 
the  intents  and  purposes,  and  with,  under,  and  subject 
to  the  powers,  provisoes,  declarations,  and  agreements 
hereinafter  expressed  and  declared  of  and  concerning 
the  same,  that  is  to  say,  upon  trust  that  they  the  said 
John  Harrop  and  John  Brooke,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  do 
and  shall  pay  the  interest,  dividends,  and  annual  pro- 
duce of  the  sud  several  trust  monies,  stocks,  funds,  and 
securities,  into  the  proper  hands  of  the  said  EUza  Hea-- 
toordy  or  into  the  hands  of  such  person  or  persons  as  she, 
by  any  note  or  writing  under  her  hand,  shall  from  time 
to  time  appoint  to  receive  the  same,  during  her  life;  but 
not  so  as,  during  the  joint  lives  of  herself  and  the  said 
John  CoJUer  Vaudrey,  her  sud  intended  husband,  to  dis- 
pose thereof  or  deprive  herself  of  the  benefit  thereof  by 
mortgage,  charge,  sale,  assignment,  or  otherwise  in  the 
way  of  anticipation,  to  the  intent  that  the  same  may  be 
for  the  sole  and  separate  use  of  the  said  EUza  Heaword, 
and  may  not  be  subject  to  the  debts,  control,  disposition 
or  engagement  of  the  said  JbAn  Cottier  Vaudrey,  her  said 
intended  husband,  or  any  other  person  with  whom  she 
may,  afler  his  decease,  happen  to  intermarry.     And  it 


1845. 


JudgmeHi, 
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is  hereby  agreed  and  declared^  that  the  reo»ptor  reoeiptB 
of  the  Baid  JEKza  Heaward^  or  of  such  person  or  peisons 
as  she  shall  appoint  to  receive  the  same,  and  his,  her^  or 
their  receipt  or  receipts  only  shaU  be  a  good  and  suffi- 
dent  discharge,  and  good  and  sufficient  discharges,  to 
the  person  or  persons  paying  the  same  for  so  much  thereof 
as  in  such  receipt  or  receipts  shall  be  acknowledged  or 
expressed  to  be  received." 

Now,  upon  the  construction  of  the  first  part  of  die 
above  clause, — ^that  which  precedes  the  receipt  clause, — I 
am  of  opinion  that  Mrs.  Vaudrey  is  restrained  from  an- 
ticipation. If  it  be  imperatively  necessary  that  n^adve 
words  should  be  used  to  restrain  anticipation,  upon 
which  I  give  no  opinion  (a),  I  think  such  words  are 
sufficiently  used  in  that  member  of  the  sentence  I  am 
now  considering.  The  only  question,  then,  will  be,  whe- 
ther the  effect  of  that  member  of  the  sentence  is  de- 
stroyed by  the  absence  of  negative  words  in  the  receipt 
clause  which  follows  it.  I  am  of  opinion  that  the  receipt 
clause  can  have  no  such  effect  Upon  every  principle  of 
construction  the  receipt  clause  must  in  this  case  have  re- 
ference to  the  antecedent  part  of  the  entire  sentence.  The 
first  part  gives  the  income  to  the  lady  or  her  appointee 
so  and  in  such  manner  that  she  shall  not  have  power  to 
anticipate  her  interest  The  second  enables  her  to  give 
receipts  for  the  income  so  restrained.  I  cannot  read  the 
receipt  clause  as  displacing  the  restraint  which  the  gift 
plainly  imposes.  This  is  a  common  mode  of  expressing 
the  purpose  intended,  and  in  a  case  in  which  the  law 
requires  no  technical  words  to  give  effect  to  the  inten- 
tion, I  think  the  above  expressions  are  sufficient 

This  case,  I  may  observe,  is  unlike  any  of  the  cases 
I  was  referred  ta 


(a)  See  Biaekiow  t.  Law§,  2  Hare,  49. 
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COTTINGHAM  v.  EAKL  of  SHBEWSBUKY.     28/A  Feb. 

But  March, 
Y  indentures  of  lease  and  re-lease^  and  mortgage,  in  a  suit  by  the 
dated  respectively  the  3rd  and  4th  of  August,  1711,  iJSr^agor, 
estates  at  Littk  Nestan,  in  the  county  of  Chester,  stood  ^^J^S^' 
limited  (after  prior  estates  which  expired  in  October,  mortgagees  and 

incnniDFanoeM 

1766,  upon  the  death  of  Charles  Cottinffham,  without  ontheeatate, 
issue  male)  to  Thomas  CoUtngham,  the  Plaintiff's  grand-  ^^'^^^, 
father,  for  life,  with  remainder  to  his  first  and  other  fon,^deerw 

for  redemptioo 

sons  successively  in  tail  male,  subject  to  a  mortgage  in  waa  made,  nn- 
fee  of  the  same  estates  for  securing  to  Edward  Faulkes  tain  of  the  de- 
the  sum  of  700/,  and  interest  d^iSS  J^" 

titled  to  a  lien 

In  May,  1783,   Thomas  Cottingham,  the  Plaintiff's  on  the  estate, 

grandfather,  died,  leaving  Thomas  Cottingham^  the  Plain-  connta  were  di- 

iiff^s  father,  his  eldest  son  and  heir-atr-law,  who  there-  taken,  and 

upon  became  tenant  in  t^  male  of  the  estates,  subject  w^nt'icPiMn- 

'^  »         J         tiff  paying  to 

to  the  said  mortgage  of  the  3rd  and  4th  of  August,  the  Defendants, 
1711.  In  June,  1825,  Thomas  Cottingham,  the  Plain-  brancers,  what 
tiffs  father,  died,  leaving  the  Pkintiff  (  Thomas  Cotting-  J^'^  ^^ 
ham)  his  eldest  son  and  heir-air-law,  who  thereupon  be-  rcspectivelT, 

,  .  wiAin  the  time 

came  entitled  to  the  same  estates,  subject  to  the  same  thereby  limited, 

mortgage.  dtSTtot^I 

Tej  the  estatea 

In  April,  1828,  the  Plaintiff  suffered  a  common  re-  '*^*^*^r'!!"S^l 

^  '  bntindefiftoltof 

oovery  of  the  estates  of  which  he  was  tenant  in  tail  the  Plaintiff 

making  snch 
payment,  his 
bill  was  ordered  to  be  dismissed  with  costs.  In  a  sopplemental  suit,  brought  by  some  of  the 
Defendanta  to  the  original  suit  against  the  Plaintiff  and  the  other  Defen&nts,  a  decree  for 
carrying  on  the  aooonnta  was  mi^e : — Held,  that  the  Plaintiffs  in  the  supplemental  soit, 
who  were  incumbrancers  subsequent  to  other  Defendanta,  were  not  entiUed,  under  the  de- 
cree, to  exhibit  interrogatories  for  the  examination  of  their  Co-defendants  in  the  original 
suit,  (the  prior  incumbrancers,  who  were  mortgagees  in  possession),  as  to  their  receipts  in 
respect  of  the  mortgaged  premises,  such  examination  not  being  necessary  for  the  purposes 
of  the  suit. 

The  Court  will  try  a  case  between  co-defendants,  and  the  co-defendants  will  be  bound 
by  the  result  of  such  trial,  where  the  plaintiff  is  entitied  to  relief,  and  cannot  obtain  relief 
nnlesB  that  be  done;  but,  if  the  relief  to  be  given  to  the  plaintiff  does  not  require  or  inrolfe 
the  decision  of  any  case  between  co-defendimts,  the  co-defendants  will  not  be  bound,  as  be- 
tween each  other,  by  any  proceedings  which  may  be  n^jcessary  only  to  the  decree  the  plain- 
tiff obtains. 


V. 

Earl  of 
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male  under  the  settlement  of  the  Srd  and  4th  of  August^ 
1711,  and  thereby  acquired  the  fee-«mple  in  those 
estates,  subject  to  the  mortgage.  By  divers  mesne 
Sbr«w8burt.  assignments,  the  mortgage  of  the  Srd  and  4th  of  Augusl^ 
Siiuememi.  1711,  became  vested  in  the  several  different  parties  who 
were  defendants  in  the  cause  (a). 

The  bill  was  filed  on  the  16th  of  May,  1828,  against 
numerous  defendants,  who,  for  the  present  purpose,  may 
be  described  as  of  two  classes : — ^first,  those  claiming  to 
be  entitled  as  mortgagees  of  the  lands,  or  parcek  of  the 
lands,  comprised  in  the  indentures  of  the  3rd  and  4th 
of  August,  1711,  derivatively  under  that  mortgage,  of 
which  class  were  the  defendants  John  Harridge  and 
others;  secondly,  those  claiming  to  be  mortgagees  of 
the  same  estate,  or  parts  thereof,  in  respect  of  incum- 
brances, chaiges,  or  liens  created  long  subsequentiy  to 
the  settiement  of  August,  1711,  to  which  class  Messrs. 
Praed  {p  Co.,  John  Cottingham,  and  others,  belonged. 
The  bill  admitted  the  mortgage  of  the  3nl  and  4th  of 
August,  1711,  and  the  rights  under  that  mortgage  of 
the  first  of  these  classes  of  defendants,  amongst  whom 
the  estates  comprised  in  the  mortgage  had  been  parcelled 
out ;  and  it  charged  some  of  such  defendants  as  being 
mortgagees  in  possession  of  parts  of  the  estates  com- 
prised in  their  several  securities.  The  bill  suggested 
the  existence  of  claims  by  the  defendants  of  the  second 
class,  upon  the  estates,  or  some  part  thereof,  in  respect 
of  mortgages  created  since  August,  1711 ;  and  it  charged 
that  none  of  such  last-mentioned  claims  were  valid  as 
against  the  Plaintiff. 

The  bill  prayed,  that  an  account  might  be  taken  of 

(a)  The  names  of  the  parties    derivative    interests    should  be 
appear  in  the  decree.    It  is  not    more  particukrly  stated, 
necessary  to  this  point  that  the 
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what,  if  anything,  was  due  for  principal  and  interest  on        1343. 
the  securily  of  the  said  hereditaments  and  premises,  un-  coTT,iioHAM 
der  or  by  virtue  of  the  indentures  of  mortgi^  of  the  «• 

3rd  and  4th  of  August,  171 1 ;  and  that  an  account  might  Shuwsburt. 
also  be  taken  of  the  rents  and  profits  of  the  said  heredita-  p^er. 
ments  and  premises  accrued  due  since  the  death  of  Tho^ 
mas  Cottinghaniy  the  father  of  the  Plaintifi^,  which  had 
been  received  by,  or  by  the  order  or  for  the  use  of,  tiie 
defendants  respectively,  or  any  of  them ;  and  that  the 
Plaintiff  might  be  at  liberty  to  redeem  the  said  heredita- 
ments and  premises  upon  payment  of  what,  if  anything, 
should  appear  to  be  due  to  the  Defendants  on  a  balance 
of  the  said  accounts,  the  Plaintiff  thereby  offering  to 
pay  the  same ;  and  that  the  Defendants  might  be  decreed 
upon  payment  of  what  should  be  so  found  due  to  them, 
to  deliver  up  the  possession  of  the  hereditaments  and 
premises  to  the  Plaintiff,  and  to  reconvey  the  same  to 
the  Plaintiff,  his  heirs  and  assigns,  or  as  the  Plaintiff 
diould  direct  or  appoint,  free  from  all  incumbrances 
made  by  them  (the  defendants,)  or  any  persons  claiming 
under  them ;  and  that  all  proper  parties  might  be  order* 
ed  to  join  in  such  reconveyance;  and  that  the  defend- 
ants might  be  ordered  to  deliver  up  to  the  Plaintiff  all 
the  titie-deeds,  evidences,  and  writings  in  their  custody 
or  power  relating  to  the  hereditaments  and  preHUses; 
and  that  if,  upon  taking  the  said  accounts^  it  should  ap- 
pear that  the  rents  and  profits  of  the  hereditaments  and 
premises  accrued  due  since  the  death  of  Thomas  Cot-' 
tinghanty  the  father  of  Plaintiff,  had  been  more  than 
sufficient  to  pay  and  satisfy  what  was  due  and  owing  in 
respect  of  principal  money  and  interest  und^  the  mort« 
gage,  then  that  the  Defendants  might  be  ordered  to  pay 
the  residue  thereof  to  Pliuntiff,  and  for  general  rdief. 

The  cause  was  heard  in  1831,  when  the  bill  was       Deerte, 
dismissed  with  costs,  as  against  several  of  the  defend- 
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1843.        antSy  amongst  whom  was  the  Earl  of  Shrewsboiy. 

CoTTiNOHAic  And  it  was  referred  to  the  Master  to  take  an  account 
Eau  of      ^^  ^^^  ^^  ^^^  ^  ^^  defendants  H.  Potts,  C  Potts, 

Shmw8bu»t.  j^  Horridgt  and  A  Richardson,  J.  Wright  and  J.  JK 
Deere«.  Fisher,  W.  Smith,  W.  Harris,  A  Lee  and  7.  CMereU, 
*^  1831.  '  ^^^  principal  and  interest  in  respect  of  the  mortgage  for 
700L,  created  by  the  indentures  of  the  Srd  and  4th  of 
August,  171 1^  and  to  tax  them  their  costs  of  this  suit. 
And  to  take  an  account  of  the  rents  and  profits  of  the 
hereditaments  and  premises  accrued  due  since  the  death 
of  JTunnas  Cottingham,  the  father  of  the  PlaintijB^  re- 
ceived by  the  defendants  H.  Potts,  C.  Potts,  John  Hor- 
ridgt and  A  Richardson,  J.  Wright  and  J.  H.  Fisher,  W. 
Smith,  W.  Harris,  R.  Lee  and  T.  Cotterett,  or  any  or 
either  of  them,  or  by  any  other  person  or  persons,  by 
their  or  any  or  either  of  their  order,  or  for  their  or  any 
or  either  of  their  use,  or  which,  without  their  or  any  or 
either  of  their  wilful  default,  might  have  been  received 
thereout.  And  it  was  ordered,  that  what  should  be 
coming  on  the  said  account  of  rents  and  profits  should 
be  deducted  out  of  what  should  be  found  due  to  the 
defendants  H.  Potts,  C.  Potts,  John  Horridge  and  R, 
Richardson,  J.  Wright  and  J.  H.  Fisher,  W,  Smith,  W. 
Harris,  R.  Lee  and  T.  Cotterell,  for  such  principal,  in- 
terest, and  costs  as  aforesaid*  And  it  was  declared,  that 
the  defendants  W.  Praed,  W.  T.  Praed,  Sir  Digby 
Machuforth,  and  Vere  Fane,  had  a  lien  on  all  the  here- 
ditaments comprised  in  the  deeds  of  the  15th  and  16th 
days  of  January,  1823,  for  the  amount  of  the  several 
sums  advanced  by  them  to  the  defendant  John  Cotting- 
ham,  with  interest  on  such  advances  after  the  rate  of 
5L  per  cent,  per  annum.  And  it  was  referred  to  the 
Master  to  take  an  account  of  what  was  due  to  the  de- 
fendants W.  Praed,  W.  T.  Praed,  Sir  Dyby  Mackworth, 
and  Vere  Fane,  for  principal  and  interest  on  their  said 
equitable  mortgage  of  the  hereditaments  and  premises 
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in  the  pleadings  mentioned,  and  to  tax  them  iheir  costs         1843. 
of  this  suit.     And  it  was  ordered,  that  the  Plaintiff  cotonoIIm 
should  pay  unto  the  defendants  fV.  Praed,  W.  T.  Pratdf  »• 

and  Sir  Dighy  Macktoarth,  and  Vere  Fane,  what  the  Sbrkwabort. 
Master  should  find  to  be  due  to  them  for  such  principal,  £^e. 
interest,  and  costs.  And  it  was  referred  to  the  Master 
to  take  an  account  of  all  monies  received  by  the  de- 
fendant John  Cottinffham,  or  by  any  other  person  or 
persons  by  his  order,  or  for  his  use  on  account  of  the  said 
hereditaments  and  premises,  and  to  compute  interest 
thereon  after  the  rate  of  5L  per  cent,  per  annum,  from 
the  respective  times  of  receiving  the  same,  and  to  take 
an  accoimt  of  all  monies  paid  by  the  defendant  John 
Cottingham  on  account  of  the  said  estate  and  premises, 
or  in  payment  of  securities  on  the  said  estate  and  debts 
of  his  late  father  Thomas  Cottingham^  and  to  compute 
interest  thereon  after  the  rate  of  5/.  per  cent  per  an- 
num, fix>m  the  respective  times  of  such  payment,  and 
in  taking  such  account  to  charge  the  defendant  John 
Cottingham  with  what  the  Plaintiff  should  so  pay  to  the 
defendants  W.  Praed,  W.  T.  Praed,  Sir  Digbg  Mach- 
worth,  and  Vere  Fane,  for  sudi  principal  and  interest 
as  aforesaid.  And  the  defendant  John  Cottingham  was 
also  to  be  charged  with  the  sum  received  by  him  on 
account  of  the  verdict  obtained  in  an  action  against 
Sir  Thomas  Stanley  Massey.  And  the  Master  was  to 
tax  the  defendant  John  Cottingham  his  costs  of  this  suit 
up  to  the  time  of  the  decree ;  and  the  Plaintiff  was  or- 
dered to  pay  the  same  when  taxed  to  the  defendant 
John  Cottingham.  And  it  was  declared,  that  the  de- 
fendant John  Cottingham  had  a  lien  on  all  the  hereditar 
ments  comprised  in  the  deeds  of  the  15th  and  16th  days 
of  January,  1823,  for  the  amount  of  what  should  be 
found  due  to  him  with  interest  thereon,  at  the  rate  of 
61.  per  cent,  per  annum.  And  upon  the  Plaintiff  his 
paying  unto  the  defendants  H.  Potts,  C  Potts,  John 
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1843.        Harridffe  and  It  Bichardsony  T.  Wright  and  J.  H.  Fisher , 
C^^^^^Au    ^'  ^^^^»  ^*  Harris,  R.  Lee  and  T.  CottereU,  and  to  the 

„   ^^  said  defendants  fV.  Praed  and  W.  T.  Praed,  Sir  Diaby 

Barl  of 
SHuwwumr.  MackwcrtJij  and  Vere  Fane,  and  to  the  defendant  Jchn 

j[}gcre0,  Cattinffham,  respectively^  what  should  be  dne  to  them 
on  the  several  acoonnts  thereinbefore  mentioned,  after 
such  deductions  made  thereout  as  aforesaid,  within  six 
months  after  the  Master  should  have  made  his  report,  at 
such  time  and  place  as  the  Master  should  i^point, — ^it 
was  ordered,  that  the  defendants  JET.  Paiis,  C.  Patis, 
John  Horridge  and  R,  Richardiwi,  J.  Wright  and  J.  H^ 
Fisher,  W.  Smith,  W.  Harris,  R.  Lee  md  T.  CoHereO, 
and  the  defendants  W.  Praed,  W.  T.  Praed,  SirD^fy 
Mackworth,  and  Vere  Fane,  and  the  defendant  John 
Cottingham,  respectively,  should  convey  and  assign  the 
said  hereditaments  and  premises  free  and  dear  of  and 
from  all  incumbrances  done  by  them  or  any  or  either  of 
them,  or  any  claiming  by,  from,  or  under  th^d,  or  any 
or  either  of  them,  and  deliver  up  all  deeds,  papers,  and 
writings  in  their  or  any  or  either  of  their  custody  or 
power  relating  to  the  said  mortgaged  premises  upon 
oath  to  the  Plaintiff,  or  to  whom  he  should  appoint;  but 
in  default  of  the  Plaintiff  his  paying  to  the  defendants 
H,  Potts,  C,  Potts,  John  Horridge  and  R  Richardson,  J. 
Wright  and  J.  H  Fisher,  W.  Smith,  W.  Harris,  R  Lee 
and  T,  Cotterell,  and  the  defendants  W.  Praed,  W.  T. 
Praed,  Sir  Digby  Mackworth,  and  Vere  Fane,  and  the 
defendant  John  Cottingham,  respectivdy,  what  should 
be  certified  to  be  due  to  them  on  the  several  accounts 
thereinbefore  directed,  after  such  deductions  made  there- 
out as  aforesaid,  by  the  time  aforesaid, — it  was  ordered 
that  the  Plaintiff's  bill  should  from  thenceforth  stand 
dismissed  with  costs.  And  in  case  it  should  appear  on 
taking  the  said  accounts  that  the  defendants  were  folly 
paid  or  over-paid,  then  the  consideration  of  dl  further 
directions,  and  of  the  subsequent  costs  of  the  defendant 
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John  C&Uingham,  was  reserved  until  after  the  Master        i843. 

ahould  have  made  his  report.    And  for  the  better  taking    cottingham 

the  said  several  acoounts^  the  parties  were  to  produce      .   '^  ^^ 

before  the  Master,  upon  oath,  all  deeds^  books,  papers,  Shrkwsburt. 

and  writings  in  their  custody  or  power  relating  thereto,        £eeree. 

and  were  to  be  examined  upon  interrogatories  as  the 

Master  should  direct,  who,  in  taking  the  said  accounts, 

was  to  make  unto  the  parties  all  just  allowances,  and 

any  of  the  parties  were  to  be  at  liberty  to  ^ply  to  this 

Court  as  they  might  be  advised.     And  this  decree  was 

to  be  binding  on  the  defendants  H,  Potts,  C.  Potts,  JR. 

Richardson,  K  Lee,  and  T.  CottereU,  unless  they,  on 

being  served  with  a  subpoena  to  shew  cause  agunst  the 

same,  should,  at  the  return  thereof  shew  unto  this 

Court  good  cause  to  the  contrary ;  but  before  they  were 

to  be  permitted  to  shew  such   cause,  the  defendants 

were  to  pay  unto  the  Plamtiff  his  costs  of  the  day's 

default  in  appearance. 

It  was  afterwards  found,  that  the  dismiBsal  of  the 
bill  against  Lord  Shrewsbury  was  a  mistake,  and  the  de^ 
cree  was  rectified  in  that  respect  by  an  order  of  15th  of 
April,  1833.  Afi;er  divers  proceedings  had  been  had,  it 
was  discovered,  that  the  defendant  R.  Richardson  died 
in  August,  1836,  and  that  many  of  the  proceedings 
under  the  decree  had  taken  place  in  an  abated  suit,  and 
were  consequently  irregular  and  not  binding  upon  the 
absent  parties.  Upon  tiiis  irregularity  becoming  known,  BUiqf  Revivor. 
a  bill,  called  a  Bill  of  Revivor  and  Supplement,  was  filed, 
in  which  the  said  fF,  T.  Praed,  Sir  D^by  Macktoorth, 
and  Vere  Fane  were  plaintiffs,  and  Dorothea  Richardson, 
The  Sev.  /.  Bower  Roberts,  Thomas  Cottingham,  John 
Earl  of  Shrewsbury,  H.  Potts,  C.  Potts,  John  Horridge, 
John  Cottingham,  fV.  Smith,  J.  Wright,  J.  H.  Fisher, 
W.  Harris,  and  71  CottereU  were  defendants,  stating 
the  original  suit  and  proceedings,  the  death  of  R.  Ri- 
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13M  Jamuayt 
1841. 


JBramffMi/fOii. 


BxeepHom. 


chardson,  and  the  consequent  abatement  of  the  suit, 
and  praying,  amongst  other  things,  that  the  suit  and 
proceedings  might  stand  and  be  revived,  and  that  the 
phuntifis  might  have  the  benefit  of  the  decree  and  the 
other  proceedmgs  in  the  cause,  and,  if  necessary,  that 
accounts  might  be  taken,  as  therein  mentioned. 

In  the  decree  made  on  the  hearing  of  the  last-men- 
tioned cause,  and  in  another  cause  of  the  like  nature, 
intituled,  Praed  v.  Jemmffham,  on  the  13th  of  January^ 
1841,  it  was  ordered,  that  the  decree  of  the  6th  of  De- 
cember, 1831,  made  on  the  hearing  of  the  former  cause, 
{^CUtmgham  v.  John  Earl  of  SfirewAury  and  Others), 
and  the  accounts  and  inquiries  thereby  directed,  should 
be  carried  on  and  prosecuted  by  and  between  the  parties 
to  these  suits,  in  like  manner  as  thereby  directed  as  to 
the  parties  to  the  said  former  suit ;  and  the  Court  re- 
served the  consideration  of  dl  further  directions,  and  of 
the  costs  of  these  suits,  in  like  manner  as  the  same  were 
reserved  by  the  former  decree,  and  any  of  the  parties 
were  to  be  at  liberty  to  apply  as  there  should  be  occar 
uon. 

In  the  course  of  the  proceedings  before  the  Master, 
after  the  last-mentioned  decree,  Messrs.  Praed  Sp  Co. 
exhibited  interrogatories  for  the  examination  of  thdr 
co-defendants,  including  John  Horridge.  The  Master 
allowed  the  interrogatories  (a),  and  his  certificate  was 
excepted  to  by  John  Horridge. 


(a)  The  interrogatory  was  as 
follows: — 

"  Have  not  you  or  some  and 
which  of  you,  or  some  other  per- 
son or  persons,  and  who  by  name, 
by  your  or  some  and  which  of 
your  order,  or  for  your  or  some 
and  which  of  your  use,  been  for 


some  time,  and  how  long  since 
the  death  of  TJumaa  Cottmgkam 
deceased,  the  father  of  the  peti- 
tioner in  the  said  first-mentioned 
cause,  in  the  possession  or  receipt 
of  the  rents  and  profits  which 
have  accrued  due  since  the  de« 
of  the  said  Tkama*  Cot- 
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Mr.  Anderdon  and  Mr.  Terrell^  for  Horridge,  the  ex- 
oeptant)  a  defendant  in  both  suits,  cited  Pentland  v. 
Quarrington  (a),  Darnels  y.  Davison  (b),  Eccleston  v.  Lord 
She1mersdaU{c\  and  Trevelyan  v.  White  (d), 

Mr.  Cooper  and  Mr.  RoU^  for  Proecf  ^  Co.,  defendants 
to  the  original  bill,  and  plaintiffs  in  the  bill  of  revivor, 
contended,  that  they,  being  incumbrancers,  of  part  of  the 
estates,  subsequent  to  Horrie^e,  had  a  material  interest 
in  ascertaining  the  amount  of  the  prior  chaises  thereon, 
and  were,  therefore,  entitled  to  examine  the  prior  in- 


1843. 

COTTINOHAM 
V. 

Earl  of 
Shrewsbuet. 


tingham  the  father,  of  some  part 
or  parts  of  the  mortgaged  heredi- 
taments andpremises  in  the  plead- 
ings of  these  causes  mentioned  to 
he  comprised  in  the  indentm'es 
there  n  mentioned  to  hear  date 
the  3rd  and  4th  days  of  August, 
1711  ?  If  yea,  set  forth  a  short 
description  of  such  part  or  parts 
of  the  said  mortgaged  heredita- 
ments and  premises  whereof  the 
rents  and  profits  which  have  ac- 
crued due  since  the  death  of  the 
said  Thonuu  CQttmgham  the 
father  have  been  received  by 
you  or  by  any  person  or  persons 
by  your  order  or  for  your  use, 
and  in  whose  tenure  or  occupa- 
tion such  portion  or  portions  re- 
spectively have  been  since  the 
time  aforesaid,  and  at  what  yearly 
rent  or  rents.  And  do  you  the  said 
defendants,  John  Earl  ofShretcs- 
6iiry,  John  Wright,  James  Hurtle 
Fuher^  and  Edmund  WilUam 
Jemmgham,  set  forth  a  full  and 
true  account  of  all  the  rents  and 
profits  accrued  due  in  each  year 
since  the  time  aforesaid  of  the 
said  mortgaged  hereditaments 
and  premises,  or  any  part  or  parts 


thereof,  which  have  been  received 
by  you  or  by  any  persons  or  per- 
sons, and  whom  by  name,  by  your 
or  any  and  which  of  your  order, 
or  for  your  or  any  and  which  of 
your  use,  or  which  without  your 
or  some  and  which  of  your  wilful 
default  might  have  been  received. 
And  do  you,  the  said  defendant 
John  fforridge,  set  forth  a  full  and 
true  account  of  all  the  rents  and 
profits  accrued  due  in  each  year 
since  the  time  aforesaid  of  the 
said  mortgaged  hereditaments 
and  premises,  or  any  part  or  parts 
thereof,  (other  than  and  except 
the  rents  and  profits  thereof  men- 
tioned to  have  been  received  by 
you  for  your  use  in  your  exami- 
nation put  in  the  said  first-men- 
tioned cause),  which  have  been 
received  by  you  or  any  person  or 
persons,  and  whom  by  name,  by 
your  order  or  for  your  use,  or 
which  without  your  wilful  default 
might  have  been  received.  Set 
forth,"  &c. 

(a)  3  Myl.  &  Cr.  249. 

(b)  16  Yes.  249. 
(e)l  Beav.396. 
(d)  Id.  588. 
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1843.        cumbranoer  with  reference  to  the  question,  whether  he 
CoTTiNOHAM  had  any  and  what  subsisting  daim  upon  the  estate,  or 
ExmL  OF      whether  his  incumbrance  had  been  wholly  dischaiged. 

Sbrswbburt. 


Vice-Chancsllor  : — 

Juigmemi.  In  couttdering  this  case,  I  lay  out  of  yiew  the  &ct  that 
the  interrogatory  in  question  is  called  a  further  interrc^ar 
tory,  and  that  John  Horridge  had  (if  such  be  the  case) 
submitted  to  be  examined  as  to  the  same  matter  under 
the  original  decree,  and  before  the  decanee  of  the  13th  of 
January,  1841,  was  made.  I  threw  this  point  out  for 
the  consideration  of  the  counsel  ibr  the  Messrs.  Praed; 
but  they  have  declined  to  argue  the  point;  and  I  am, 
therefore,  enabled  to  do  that  which  is  always  the  most 
satisfactory,  to  decide  the  case  upon  its  merits. 

I  think  the  exertion  must  be  allowed. 

If  the  word  ''interest''  is  to  be  understood  in  an 
unrestrained  or  popular  sense,  it  would  be  difficult  to 
maintain  that  Messrs.  Praed  have  not  an  interest  in 
ascertaining  the  precise  amount  due  to  Mr.  Hmridgt 
and  the  other  mortgagees  under  the  decree.  If  these 
amounts  were  known,  it  might  be  in  the  power  of 
Messrs.  Praed  to  put  an  end  to  this  protracted  suit. 
And  again,  if,  after  the  Master's  report  finding  those 
amounts,  the  Plaintiff  should  make  default  in  payment, 
and  his  bill  be  dismissed,  Messrs.  Praed  would  have  an 
interest  in  being  able  to  say  to  the  other  incumbrancers, 
''  The  amount  of  our  several  and  respective  claims  is  as- 
certained ;  and  we  may  now,  according  to  our  priorities, 
wind  up  this  transaction  without  fiurther  litigation,  or 
throw  the  expense  of  imnecessary  litigation  upon  the 
party  who  occasioned  it."  For  the  effect  of  dismiming 
the  bill  under  this  decree  would  be  the  same  as  a  decree 
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cf  foreclosure;  H  would  for  ^er  shut  out  the  interest  i843. 

of  the  Plaintiff.     The  last  of  the  incumbrancers  would  cotonoham 

become  quasi  mortgagor,  and  the  others  would  be  first  ^' 

and  subsequent  incumbrano»*8y  according  to  their  priori-  SBRBwsBumr. 
lies. 


Judgment, 


But  the  question  before  me  upon  this  exception  is  not 
whether,  in  any  general  sense  of  the  word  '^interest^'' 
the  Messrs.  Praed  have  a  right  to  examine  Mr.  Hor^ 
ridffe,  or  any  other  incumbrancer,  for  any  purpose  col- 
lateral to  the  decree  in  this  suit;  but  whether  they 
have  an  interest  in  so  doing  for  any  purpose  of  this  suit. 
Now,  my  opinion  is,  that  they  have  no  such  interest  ibr 
any  purpose  of  this  suit.  This  decree  does  not  provide 
for  any  relief  being  given  as  between  the  Co-defendants, 
in  the  event  of  the  Plaintiff  not  paying  all  the  Defend- 
ants. There  is  not  even  an  inquiry  into  priorities,  nor 
can  any  farther  directions  be  given  for  any  such  pur- 
pose. The  Phuntiff  by  the  bill  undertakes  to  redeem 
all  incumbrances,  or  that  his  bill  be  dismissed,  the  effect 
of  which,  as  I  have  already  observed,  will  be  for  ever  to 
shut  out  the  Plaintiff  from  all  interest  in  the  estate. 
The  decree  says :  *^  Let  the  Plaintiff  pay  all  the  incum- 
brancers, or  let  his  bill  be  disnussed."  If  the  fonner 
alternative  be  adopted,  the  interrogatory  in  question 
will  be  useless  for  all  purposes ;  if  the  latter,  they  will 
be  equally  useless  for  all  the  purposes  of  this  suit.  The 
Plaintiff  must  pay  every  incumbrancer  who  shall  ^pear 
not  to  have  been  paid,  or  the  bill  will  be  dismissed. 
Nothing  more  or  different  can  be  done  under  this  de- 
cree ;  nor,  I  conceive,  in  this  suit  But  that  is  imma- 
terial. It  is  Buffident  to  say  nothing  more  or  different 
can  be  done  within  the  exigencies  of  this  decree. 

But  it  was  said,  if  the  bill  was  dismissed,  (that  being 
the  only  alternative  under  which  the  interrogatory  could 

VOL.  m.  XX  H.  w. 
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1843.        be  of  any  use,  even  for  a  ooDateral  purpoee),  lliat  in 
ComMGHAM   '^^^  ^^"^^  ^®  aooonnts  taken  in  this  canfle  will  be  bind- 
V-  ing  on  all  parties;  and  if  that  be  so,  I  should  agree 

Shuwsburt.  with  the  Master.  But  that,  I  apprehend^  is  not  the 
Judpmmt.  c&^*  '^G  Iaw  upon  the  subject  is  to  be  collected  from 
Chandey  y.  Lord  Duiaany  (a)  and  Farquhancn  v. 
SeUm  {by  If  a  plaintiff  cannot  get  at  his  right  with- 
out trying  and  deciding  a  case  between  co-defendants, 
the  Court  will  try  and  decide  that  case,  and  the  co-de- 
fendants will  be  bound.  But  if  the  rdief  given  to  the 
plaintiff  does  not  require  or  involve  a  decision  of  any 
case  between  co-defendants,  the  co-defendants  will  not  be 
bound  as  between  each  other  by  any  proceeding  which 
maybe  necessary  only  to  the  decree  the  plaintiff  obtains. 
In  this  case  the  Plaintiff  asks  to  redeem  all  incum- 
brances, and  the  decree  gives  him  a  right  to  redeem 
them  all,  and  dismisses  his  bill  if  he  does  not  redeem  aU. 
It  cannot  be  necessary  for  the  purposes  of  such  a  de- 
cree that  any  account  should  be  taken  between  co-de- 
fendants. These  latter  observations  apply  to  Horridge  in 
his  character  of  mortgagee.  I  do  not  apply  them  to  him 
in  his  character  of  purchaser  under  Thomas  Cattinghamy 
the  tenant  for  life.  The  decree  giving  Messrs.  Praed  a 
lien  upon  the  purchased  estate  may  possibly  dedde  that 
question.  But  to  that  question  the  interrogatory  is 
irrelevant. 

But  then  it  was  said,  the  examination  of  /.  Horridge 
proposed  by  this  interrogatory  might  be  of  practical 
utility,  and  could  not  be  attended  with  inconvenience  to 
the  examinant.  This,  as  a  strict  question  of  practice, 
must  be  governed  by  what  I  have  already  said.  No 
party  can  of  right  examine  another  party,  except  for  the 
purposes  of  the  decree.      He  cannot  do  so  for  purposes 

(a)  2  Sch.  &  Lef.  690,  709.  {h)  5  Rust.  45. 
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collateral  to  the  decree.  Bat  I  am  not  prepared  to  admit         i843. 

the  propositioii  itself.     First,  it  is  not  certain  that  the    cottingham 

examination  will  ever  be  useful  even  for  a  collateral       „  *• 

Eael  or 

purpose.  If  the  Plaintiff  should  pay  the  amount  due  to  Shrbwsburt. 
all  the  incumbrancers^  the  examination^  with  its  expense  jud^metu. 
and  inconvenience,  will  be  thrown  away.  And,  secondly, 
to  the  above  must  be  added  the  further  observation,  that 
a  party  may  well  be  able  to  prove  his  case  against  the 
plaintiff,  but  be  unable  to  prove  the  same  thing  against 
a  defendant,  without  great  expense  and  inconvenience. 
I  cannot  tell  how  this  may  be ;  and  I  cannot,  therefore, 
blame  Mr.  Harndge  for  objecting  to  the  commencement 
of  an  investigation  which  is  not  required  by  the  exigen- 
cies of  the  decree,  which  may  be  useless  even  for  any 
collateral  purpose,  and  which,  if  once  commenced  and 
submitted  to,  I  could  not  afterwards  stop. 


COURTENAY  r.  WILLIAMS. 
{^See  the  report  of  this  case,  ante,  p.  564). 

A.  SIMILAR  course  was  adopted  by  his  Honor  the 
Vice-Chancellor  Knight  Bruce  in  Bristowe  v.  Wood, 
November  6th,  1844,  as  to  making  an  order  in  the 
cause,  on  further  directions,  without  allowing  or  over- 
ruling the  exceptions. 


X  X  2 
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MEMORANDA. 


In  VMtttioii  after  Hilary  Tenn,  I844»  The  B%ht 
Honorabk  Lord  Aiiaper,  Lord  Chief  Barcm  of  the 
Exchequer^  died;  and  Sir  Frederick  J.  Pollock,  Her 
Majesty's  Attomej-General,  was  aj^Minted  Lord  Chief 
Baron,  and  was  also  sworn  of  Her  Majesty's  Most 
Honorable  Privy  CoundL  Sir  WilHam  TFM  FoOeit, 
Her  Majesty's  SoUdtor-General,  was,  in  the  follow- 
ing Easter  Term,  appointed  Attomey-Greneral ;  and 
Frederick  Hiegiger,  Esq.,  was  appointed  Solicitor- 
General,  and  received  the  honour  of  Knighthood. 

In  the  Long  Vacation,  1844,  F.  J.  UoU,  Esq.,  the 
Yice-Chancellor  of  the  Duchy  of  Lancaster,  died ;  and 
Horace  Tmw,  Esq.,  one  of  Her  Majesty's  Counsel,  was 
appointed  Yice-Chancellor  of  the  Duchy.  In  the  same 
Vacation,  Edward  BeUasis,  Esq.;  James  Alexander 
Kinfflake,  Esq. ;  and  C  Chadwicke  Jones,  Esq.,  were 
called  to  the  degree  of  Serjeant-at-Law. 

Li  Michaelmas  Term,  1844,  the  Bight  Honorable 
T^homas  Erskine,  one  of  the  Judges  of  the  Common 
Pleas,  resigned;  and  fV.  Erie,  Esq.,  having  been  pre- 
viously called  to  the  degree  of  Seijeant-air-law,  was 
appointed  a  Judge  of  the  Common  Pleas,  and  received 
the  honour  of  Knighthood. 

In    the  year   1844,  John  Hodgson,  Esq.;    Charles 
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Howcard   fVhttehurst,  Esq.;    WUUam  John  Alexander,         1844. 
Esq.;  Rcbert  Charles  Hildyard,  Esq.;  and  James  Parker, 
Esq.,  were  appointed  of  Her  Majesty^s  Counsel. 

In  Hilary  Term,  1845,  Sir  J.  Gumey,  Knight,  one 
of  the  Barons  of  the  Exchequer,  resigned;  and  Thomas 
J.  Plait,  Esq.,  having  been  previously  called  to  the  degree 
of  Serjeant-at-law,  was  appointed  a  Baron  of  the  Ex- 
chequer, and  received  the  honour  of  Knighthood. 

In  Hilary  Vacation,  1845,  WilUam  Let,  Esq. ;  John 
BiUingsley  Parry,  Esq. ;  and  WilUam  Page  Wood,  Esq., 
were  appointed  of  Her  Majesty's  Counsel  In  the  same 
Vacation,  Mr.  Serjeant  Manning  received  the  grant  of 
a  patent  of  precedence. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABATEMENT  OF  LEGACIES. 
See  Accumulation,  2. 


ABUSE  OF  PROCEEDINGS 
THE  COURT. 
See  Contempt. 


OF 


ACCOMMODATION  BILLS. 
See  Principal  and  Surety. 

ACCOUNT. 

See  Consignee. 

Partnership,  2,  3. 
Supplemental  Bili^  2. 

1.  Decree  for  taking  accounts  con- 
tingent upon  a  preliminary  finding  as 
to  the  nature  of  the  estate.  Reeve  v. 
Attorney-General.  193 

3.  The  Defendant,  who  was  a  cus- 
tomer of,  and  had  an  account  with,  a 
hank,  was  also  employed  by  the  bank 
to  raise  money  on  certain  Spanish 
bonds,  which  he  accordingly  did ;  the 
money  being  afterwards  recalled  by 
the  mortgagees  and  not  paid,  the 
bonds  were  sold ;  and  the  Defendant 
reoeiyed  the  balance,  and  retained  it 
without  the  knowledge  of  the  bank. 
On  a  bill  filed  on  behalf  of  the  bank 
for  payment  of  this  balance,  and  also 
for  a  general  account : — Held^  that 


although  the  Defendant,  by  his  an- 
swer, said  the  result  of  the  general 
account  when  taken  would  be  in  his 
favour,  yet  he  was  not  entitled  to 
withhold  payment  of  the  balance  re- 
ceived by  him  in  respect  of  the  bonds 
until  the  general  account  should  be 
taken  ;  and  a  decree  for  payment  of 
that  balance  and  interest  was  accord- 
ingly made,  and  also  the  decree  for 
taking  the  general  account.  Gardan 
y.Pym.  223 

3.  As  to  the  rule  of  the  Court  in 
requiring  the  accounts  of  the  estate 
to  be  taken  before  deciding  on  the 
construction  of  a  will.  Gaakell  ▼• 
Holmee.  438 

4.  Although  the  bill  brought  by 
the  executor  stated  that  the  debts, 
funeral  and  testamentary  expenses, 
and  legacies  of  the  testatrix,  had  been 
paid,  and  the  residue  specifically  ap- 
propriated to  answer  the  trusts  of  the 
will,  and  merely  sought  the  direction 
of  the  Court  as  to  the  class  of  persons 
entitled  to  take  under  such  trusts,  the 
Court  would  not  decide  the  question 
of  construction  until  the  accounts  of 
the  estate  had  been  taken,  unless  it 
should  appear  that  all  the  class  enti- 
tled to  take  were  parties  to  the  suit, 
and  competent  to  bind  themselves, — 
and  those  parties  should  waive  the 
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ADEMPTION. 


aeooants  of  the  estate,  and  accept 
the  same  at  a  given  amount, — and  the 
personal  representatiyes  should  admit 
assets  for  dl  purposes,— upon  which 
consent  and  admissions  a  decree  might 
he  made,  finally  disposing  of  the  es- 
tate, but  saving  the  rights  of  creditors. 
Say  y.  Creed.  455 

5.  Decree  in  legatees'  suit,  on  ad- 
mission  of  assets,  without  taking  the 
accounts.     Gordon  y.  Scott.  459,  n. 

ACCUMULATION. 

See  Tenancy  in  Common. 

1.  Direction  to  inyest  10,000/.,  4/. 
per  cent,  stock,  in  the  name  of  trus- 
tees, and  to  pay  thereout  annuities  to 
various  persons  amountingin  the  whole 
to  400/.  a  year ;  and  that  the  trustees 
should  hold  the  said  stock  and  the 
dividends  thereof,  subject  to  the  an- 
nuities upon  trust,  as  to  so  much 
of  the  dividends  as  from  time  to 
time  should  fall  in  by  the  determi- 
nation of  the  annuities  until  one 
half  of  the  dividends  should  have 
so  fallen  in,  to  invest  the  same  and 
the  resulting  income  thereof,  in  order 
to  increase  the  capital  of  the  said 
Amd  by  accumulation ;  and  so  soon 
as  one-half  of  the  dividends  should 
have  so  fallen  in,  to  apply  such  moiety 
of  the  dividends,  and  idso  such  further 
parts  of  the  same  as  should  from  time 
to  time  fall  in  by  the  determination 
of  the  annuities  respectively,  and  the 
whole  of  the  dividends,  when  all  the 
annuities  should  have  ceased,  to  cer- 
tain charitable  uses.  The  10,000/., 
41.  per  cent,  stock,  was  invested  ac- 
cording to  the  will,  and  was  subse* 
quently  converted  into  3^  per  cents., 
and  the  trustees  thereupon  reduced 
the  payments  to  the  annuitants  by 
one-eighth,  the  dividends  having  be- 
come to  that  extent  insufficient  to 
answer  the  annuities.  The  death  of 
some  of  the  annuitants  afterwards 
released  a  part  of  the  dividends,  and 


the  sums  so  falling  in  were  accumu- 
lated. In  an  information  to  establish 
the  charity: — Held,  that  although 
the  accumulation  of  the  dividends  had 
not  begun  until  the  death  of  an  an- 
nuitant, many  years  after  the  death 
of  the  testator,  yet,  by  the  statute  40 
Geo.  3,  c.  98,  the  accumulation  must 
cease  at  the  expiration  of  twenty-one 
years  from  his  death.  Attorney-Gene- 
ral  V.  Poulden.  555 

2.  That  the  annuitants  were  not 
entitled  to  be  paid  their  annuities  in 
full,  either  out  of  the  capital,  or  out 
of  the  released  dividends,  but  that  the 
reduction  of  the  stock  would  operate 
to  produce  a  proportionate  reduction 
in  the  several  annuities,  and  in  the 
fund  applicable  to  the  charity.        lb. 

3.  That  the  whole  of  the  accumu- 
lated fund,  arising  before  a  moiety  of 
the  dividends  was  released  by  cessa- 
tion of  the  annuities,  was  undisposed 
of  by  the  will,  and  formed  part  of  the 
residuary  estate.  lb. 

ACKNOWLEDGMENT. 
See  Debtor  and  Creditor. 

ADEMPTION. 

1  •  The  testator  bequeathed  a  sum 
of  3000/.  to  his  daughter  for  her  se- 
parate use,  for  life,  with  remainder  to 
her  children  as  she  should  aj^xnnt ; 
and  in  default  of  iqppointmen^  to  her 
children  equally,  with  provisions  for 
survivorship,  advancement,  and  for 
the  substitution  of  their  issue  ;  and, 
subject  to  an  annuity,  and  to  his  debts, 
he  devised  and  bef|ueathed  all  the  re- 
sidue of  his  real  and  personal  estate 
( naming  securities  for  money)  unto 
bis  son  absolutely.  After  the  date  of 
the  will,  the  testator  save  to  his 
daughter  and  her  husband,  a  promis- 
sory note  for  500/.  then  due  to  the 
testator.  In  a  suit  by  the  children  of 
the  daughter  against  the  son,  claiming 
to  have  the  legacy  of  3000/.  invested 
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and  secured  for  their  benefit,  the  De- 
fendant tendered  parol  eyidence  that, 
after  the  date  of  the  will,  the  testator 
\ras  requested  by  his  daughter  to  con- 
fer some  benefit  on  her  husband,  and 
that,  thereupon,  the  testator  gave  her 
the  promissory  note,  declaring,  that  it 
was  to  be  in  part  satisfaction  of  the 
legacy  of  3000/. ;  and  that  the  testar 
tor  was  advised  by  his  solicitor,  that 
it  was  not  necessary  to  alter  his  will 
to  give  it  that  effect :— Held,  that 
this  evidence  was  admissible,  as  con- 
stituting an  essential  part  of  a  trans- 
action subsequent  to,  and  independent 
of,  the  will,  of  which  subsequent 
transaction  there  was  no  evidence  in 
writing.     Kirk  v.  Eddowes.  509 

2.  That  the  parol  evidence  was  not 
received  as  evidence  of  revocation  or 
alteration  of  any  part  of  the  will,  but 
as  evidence  of  a  transaction,  whereby 
the  legatee  had  received  part  of  her 
legacy  by  anticipation.  lb, 

3.  That  the  advance  to  the  daugh- 
ter and  her  husband  was  an  ademption 
pro  tanto  of  the  legacy  bequeathed  by 
the  will  for  the  benefit  of  the  daughter 
and  her  children.  lb* 

4.  Whether,  if  the  children  had  been 
all  living  at  the  date  of  the  will,  and 
been  named  therein  individually,  and 
not  merely  described  as  a  class,  the 
advance  would  have  been  an  ademp- 
tion— fiuere  f  lb. 


ADMINISTRATION. 

See  Account,  1,  3,  4,  5. 
Equitable  Set-off,  2,  4. 
Mortgagor  &  Mortgagee,  2. 

I.  In  an  administration  suit  it  ap- 
peared that  the  testator  and  his  sur- 
viving partners  were  lessees  of  certain 
iron  works  and  premises  for  a  term  of 
years  of  which  eleven  were  unexpired, 
and,  as  such  lessees,  were  subject  to 
covenants,  for  rent,  repairs,  insurance, 
&c.;  and  that,  by  the  articles  of  part- 


nership, the  executors  of  a  deceased 
partner  might  elect  to  become  partners 
in  the  concern  or  to  withdraw  the  ca- 
pital of  the  deceased  therefrom  : — 
Held,  that  although  the  executors  had 
elected  not  to  become  partners,  and 
no  breach  of  the  covenants  appeared 
to  have  happened,  yet  as  such  cove- 
nants, if  broken,  might  leave  the  es- 
tate of  the  testator  liable  to  demands 
sufficient  to  absorb  it,  the  interest  as 
well  as  the  principal  of  the  residuary 
estate  must  be  retained  to  answer  any 
such  possible  demands,  until  the  ex- 
tent of  the  liability  could  be  ascertained ; 
or  if  any  part  of  the  interest  or  in- 
come should  be  paid  to  the  tenant  for 
life,  it  could  only  be  on  security  to 
refund  the  same,  if  required  to  satisfy 
any  such  future  demand.  Fletcher  v. 
Stevenson.  360 

2.  In  a  suit  for  administration,  in- 
stituted by  the  administrator,  who 
was  also  the  first  tenant  for  life  of 
the  estate  under  the  will,  orders  were 
made  for  the  sale  of  Bank  Stock  and 
East  India  Stock,  and  for  the  realiza- 
tion of  other  funds  and  securities,  and 
the  investment  of  the  proceeds  in 
Consols,  but  such  orders  were  not 
prosecuted  :  —Held,  in  a  suit  by  the 
next  tenant  for  life,  that  the  estate  of 
the  administrator  (plaintiff  in  the 
first  suit )  was  liable  for  the  loss  or 
damage  occasioned  to  the  estate  of  the 
original  testator,  by  the  neglect  or 
omission  to  carry  into  effect  the  di- 
rections of  the  said  orders.  Sowerby 
V.  Clayton.  430 

3.  Direction  by  will  to  lay  out  per- 
sonal estate,  consisting  of  Bank  and 
East  India  Stock,  and  monies  standing 
on  other  funds,  and  securities,  in 
the  purchase  of  land,  to  be  set- 
tled to  certain  uses  : — whether  the 
stocks  and  funds,  not  being  Consols, 
ought  to  be  sold  and  invested  in  Con- 
sols during  the  interval  which  elapsed 
before  the  purchase  of  lands  was  found 
— qiusre  ?  lb. 
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AGREEMENT. 


AGREEMENT. 


ADMINISTRATION  SUIT. 

In  an  administration  suit  a  party 
interested  in  the  residue,  by  his  an- 
swer, averred  that,  according  to  his 
information  and  belief,  the  suit  was 
collusive  as  between  the  plaintiffs  and 
the  executors  and  other  parties  :  there 
being  no  replication,  the  allegation 
was  taken  as  proof  of  the  fact ;  and 
it  was  held,  that  the  fact  was  no  ob- 
jection to  the  making  of  the  decree. 
Humble  r.  Shore.  119 

ADMISSION  OF  ASSETS. 
jSftfe  Account,  5. 

ADVANCEMENT. 
See  Satisfaction,  5. 

ADVERSE  POSSESSION. 
J[,  T.,  a  person  of  unsound  mind, 
living  in  the  family  of  itf.D.,  became 
entitled  as  heiress-at-law  to  certain 
lands.  M.  D,  received  the  rents  and 
profits  of  such  lands  for  thirteen  years 
during  the  lifeof  ^.  7.,  and  eleven  years 
after  ner  death,  when  M.  D.  died. 
M.D.  had  procured  A.T,  to  execute  a 
will  devising  part  of  her  estate,  and 
also  indentures  for  conveying  other 
parts,  to  If .D.  and  her  heirs  : — Held, 
that  M.D.  had  founded  her  title  upon 
the  instruments  which  she  had  pro- 
cured J.T,  to  execute  in  her  favour  ; 
that  her  claim  to  the  lands  in  question 
must  be  deemed  to  be  under,  and  not 
against,  A.T. ;  and  that  there  was, 
therefore,  no  adverse  possession  as 
against  jf.T.,  or  those  claiming  under 
her.     Lewis  v.  Thomas.  26 

AGENT. 
See  Principal  and  Agent. 
Service,  3. 

AGREEMENT. 
See  Evidence,  3. 
Plea,  1,  2,  3,  4. 
Separate  Use. 


Bequest  of  a  share  in  certain  tmst 
Ainds,  in  trust  for  A.,  his  executors, 
administrators,  and  assigns,  provided 
that  if  A.  should,  during  the  life  of  B. 
or  C,  assign,  charge,  or  otherwise 
dispose  of  his  share  in  the  principal 
or  interest  thereof,  or  attempt  or  agree 
so  to  do,  or  do  any  act  whereby  his 
share  in  the  said  monies,  if  payable  to 
himself  or  his  executors,  or  admini- 
strators, would  become  vested  in  some 
other  person,  then,  and  in  such  case, 
all  his  estate,  right,  tide,  and  interest 
in  such  trust  monies  should  absolutely 
cease  and  determine,  and  thereby  and 
thereupon  become  absolutely  forfeited; 
and  the  trustees  should  thenceforward 
stand  possessed  of  the  shares  or  share 
so  forfeited,  in  trust  to  pay,  apply, 
and  dispose  of  the  annual  produce 
thereof,  during  the  lives  of  B.  and  C, 
for  the  support  and  maintenance  fk 
A.,  and  of  his  wife  and  family,  or 
otherwise  for  his  and  their  benefit,  in 
such  manner  as  the  trustees  should 
think  proper,  and,  after  the  death  of 
B.  and  C,  should  settle  and  assure,  or 
pay  and  apply,  and  dispose  of  the 
share  so  forfeited,  in  trust  for,  or  for 
the  benefit  of,  A.  and  his  family,  in 
such  manner  as  they  should  in  their 
discretion  think  proper.  A.  assigned 
all  his  property  to  trustees  for  his 
creditors,  and  thereby  committed  an 
act  of  bankruptcy,  and,  a  fiat  being 
issued  against  him,  he  was  declared  a 
bankrupt : — Held,  that  upon  the  exe- 
cution by  A.  of  the  assignment,  his 
share  and  interest  in  the  trust  monies 
became  subject  to  the  trust  declared 
by  the  will  for  the  benefit  of  A.  and 
his  wife  and  family  ;  that  A.  was  not 
of  necessity  entitled  to  any  part  of  the 
income  of  the  tnist  monies  separately 
from  his  wife  and  children ;  but  that 
any  interest  of  A.  in  the  trust  monies 
not  applicable  for  the  support  and 
maintenance  of  his  wife  and  children 
passed  to  his  assignees  on  his  bank- 
ruptcy.  Eearsleif  Y.  Woodcock,     185 


APPORTIONMENT. 


ATTORNEY. 
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ANNUITY. 

See  Substitutional  Legacy. 

ANSWER. 

See  Evidence,  2. 
Plea,  1,  2. 

One  of  several  defendants,  served 
with  the  subpoena  to  appear  and  an- 
swer, is,  under  the  16th  Order  of 
August,  1 84 1,  not  bound  to  put  in  any 
answer  to  the  bill,  where  he  is  not 
required  to  do  so  hj  the  note  inserted 
at  the  foot  of  the  bill,  under  the  17th 
Order  ;  but  in  default  of  answer  by 
such  a  defendant  within  the  time  al- 
lowed for  answering,  the  plaintiff  may 
file  a  traversing  note  against  him, 
under  the  2 1st  Order.  Hughee  v. 
Lipeeombe.  341 

ANTICIPATION. 
See  Separate  Use. 

APPEAL. 
See  Stay  of  Proceedinos,  1,  3,  5. 

APPEARANCE. 

It  is  not  open  to  one  defendant,  on 
an  interlocutory  application,  to  object 
to  the  irregularity  of  the  service  of, 
and  appearance  by,  another  defendant, 
if  such  other  defendant,  having  notice 
of  the  application,  does  not  himself 
object  on  the  ground  of  such  irregu- 
larity.    Green  Y.  Pledffer.  165 

APPOINTMENT. 
See  Trustee. 

APPORTIONMENT. 
See  Stat.  4  &  5  Will.  4,  c.  22. 

1 .  Apportioning  a  charge  on  stock 
between  the  life-interest  in  possession, 
and  the  reversion  expectant  on  the 
decease  of  the  tenant  for  life.  Bristed 
V.  WHkin$.  240 

2.  Apportionment  of  debt  rateably 
on  the  legatees  who  were  defendants. 


and  the  legatees  who  were  not  parties. 
Hall  V.  Palmer.  538 

APPROPRIATION. 
See  Assignment. 

ASSETS. 
See  Account,  4,  5. 

Stat.  3  &  4  Will.  4,  c.  104. 

ASSIGNEE. 
See  Equitable  Set-off,  4,  5. 

ASSIGNMENT. 

See  Alienation. 
Parties,  6. 

A^  in  Indiay  being  indebted  to  £., 
in  Englandy  directed  C.  ^  Co.^  his 
agents  in  London^  to  hold  a  sum 
(equal  to  a  lac  of  rupees)  at  the  dis- 
posal of  jB.,  as  soon  as  C  ^  Co.  should 
be  in  possession  of  funds,  and  informed 
B.  of  such  directions  :  C,  ^  Co,  also 
acquainted  B.  that  they  had  received 
and  registered  the  order.  A  subse- 
quently consiffued  a  ship  to  another 
agent,  i).,  and  directed  him  to  apply 
the  proceeds  of  the  sale  of  the  snip 
to  the  purpose  of  paying  the  debt 
owing  to  B.f  and  spontaneously  in- 
formed B.  that  the  ship  and  freight 
would  be  available  for  his  (^.'s)  Lon- 
don accounts,  and  that  B,,  amongst 
others,  would  be  paid  the  lac  of 
rupees  thereout : — Held,  thatB.  had 
not,  by  the  correspondence,  upon 
which  the  plaintifiTs  case  depended, 
acquired  a  lien  on  the  proceeds  of  the 
ship,  and  that  it  was  coropeteot  to  A, 
to  countermand  the  order  to  his  agents 
as  to  the  application  of  such  proceeds 
to  the  payment  of  B.  Malcolm  v. 
Scott  39 

ATTACHMENT. 
See  Answer. 

ATTORNEY. 

See  Substituted  Service. 
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CHARITY. 


CaDEFENDANTS. 


ATTORNEY-GENERAL. 
See  Costs,  3. 

BANK  OF  ENGLAND. 

See  Costs,  4. 

Stat.  I  &  2  Vict.  c.  110,  ss. 
14.  15. 

BANKRUPTCY. 
See  Alienation. 

Official  Assignee. 

BILL  OF  REVIVOR. 
See  Demurrer,  2. 

Pleading,  1,  2,  3,  5. 

BOND. 
See  Consideration. 

Equitable  Set-off,  4,  5. 

BOOKS  AND  DOCUMENTS, 
fi^fftf  Partnership,  3. 
Plea,  2. 

CASES  AND  OPINIONS. 
See  Production  of  Documents. 

CHARGE. 
See  Tenant  for  Life. 

CHARGING  ORDER. 

See  Stat.  1  &  2  Vict.  c.  1 10,  ss.  14, 
15. 

CHARITY. 
See  Legacy,  5. 

Stat.  1  Will.  4,  c.  60,  s.  23. 

1.  Bequest  of  stock  to  the  "  So- 
ciety for  Bettering  the  Condition  of 
the  Poor,"  upon  trust  to  apply  the 
income  in  the  payment  of  the  house- 
rent  of  seven  or  more  country  labour- 
ers in  the  principality  of  Wales,  se- 
lected in  a  certain  manner;  and  bequest 
of  other  stock  to  the  **  Society  for  the 
Encouragement  of  Female  Servants," 
upon  trust  to  distribute  the  income 
annually  in  gratuities  to  servants  in 
the  same  principality,  selected  in  a 


certain  manner.  The  two  societies 
renounced  the  respective  trusts,  and 
disclaimed  the  legacies: — Held,  that 
the  discretion  of  the  trustees  was  not, 
in  these  cases,  of  the  essence  of  the 
trust;  that  the  trust  being  originally 
created  for  certain  definite  objects,  and 
not  a  gift  to  charity  genenily  or  in- 
definitely, it  was  not  a  case  in  which 
the  disposition  of  the  fund  required 
the  authority  of  the  sign  manual;  and 
that  the  court  would  carry  the  trost 
into  effect  by  means  of  a  scheme. 
Reeve  v.  Attorney-General,  191 

2.  A  bequest  of  a  legacy  to  trustees 
"  upon  ^ist  to  pay,  divide,  or  dispose 
thereof,  unto  or  for  the  benefit  or  ad- 
vancement of  such  societies,  subscrip- 
tions, or  purposes^  baring  regard  to 
the  glory  of  God  in  the  spiritual  wet- 
fare  of  His  creatures,  as  they  shall  in 
their  discretion  see  fit,"  construed  to 
be  a  gift  for  religious  purposes,  and 
restricted  to  such  purposes.  Toums- 
end  V.  Cams.  257 

3.  A  bequest  for  a  religious  pur- 
pose is  a  valid  charitable  bequest,  al- 
though the  paramount  religious  object 
might,  possibly,  be  effected  by  an  ap- 
plication of  part  of  the  fund  to  a  pur- 
pose which,  separately  taken,  vrould 
not  be  strictly  charitable.  Ik, 

CHEQUES. 
See  EviDSNCB,  4. 

CHILDREN. 

See  Ademption,  4. 

Construction,  1,  2. 
Cy  Prks,  4. 
Family. 

Statute  1  Vict,  c*  26,  ss.  3, 
24,  33. 

CO-DEFENDANTS. 

The  Court  will  try  a  case  between 
co-defendants,  and  the  co-defendants 
will  be  bound  by  the  result  of  such 
trial,  where  the  plaintiff  is  entitled  to 
relief,  and  cannot  obtain  relief  unless 


CONSIGNEE. 


CONSTRUCTION.        649 


that  be  done;  but  if  the  relief  to  be 
given  to  the  phuntiff  does  not  require 
or  involve  the  decision  of  any  case 
between  oo-defendants,  the  co-defend- 
ants will  not  be  bound  as  between 
each  other  by  any  proceedings  which 
may  be  only  necessary  to  the  decree 
the  plaintiff  obtains.  Cottinghaim  y. 
Earl  of  Shrewsbury.  627 

COLLUSION. 

See  Administration  Suit. 
Insolvent  Debtor. 

COLONIAL  COURT. 

See  Jurisdiction,  1,  2. 

COMMISSION. 
See  Costs,  2. 

CONSIDERATION. 

The  testator  sealed  and  delivered  a 
bond,  conditioned  for  the  payment  of 
an  annuity,  after  his  death,  to  a  woman 
with  whom  he  had  cohabited.  At  the 
time  he  gave  instructions  to  prepare 
the  bond,  he  stated,  that  it  was  not 
his  intention  to  break  off  his  connexion 
with  the  obligee  ;  and  he  deposited 
the  bond  with  his  solicitors,  with 
whom  it  remained  until  after  the  death 
of  the  obligor.  On  a  reference  to  the 
Master,  he  found,  that  the  considera- 
tion of  the  bond  was  past  cohabitation : 
— Held,  that  the  bond  was  valid;  that, 
being  proved  to  have  been  sealed  and 
dehvered,  the  retention  of  it  in  the 
hands  of  the  obligor* s  solicitor  did  not 
affect  its  operation;  and  that,  after  the 
facts  had  been  referred  to  the  Master, 
and  the  Court  was  satisfied  with  his 
finding,  payment  of  the  sum  secured 
by  the  bond  would  be  decreed,  with- 
out a  trial  at  law.     Hall  v.  Palmer, 

532 
CONSIGNEE. 

Mode  of  taking  accounts,  as  against 
mortgagees  and  consignees,  of  the  pro- 
duce of  a  West  India  estate.  Faulk- 
ner y^.  Daniel.  218 


CONSTRUCTION. 

See  Account,  3. 

Accumulation,  2,  3. 

Creditors,  1,  2,  7,  8. 

Cy  Pr£S,  4. 

Family. 

Legacy,  2,  4,  8,  9,  12, 14. 

Partnership,  1,  3. 

1 .  The  testator  bequeathed  his  resi- 
duary estate  upon  trust  for  his  son  for 
life,  and  afler  his  decease  for  the  chil- 
dren of  his  said  son;  and  he  directed, 
that,  in  case  his  said  son  should  at 
any  time  thereafter  come  into  the 
actual  possession  of  an  estate  entailed 
upon  him  (the  testator)  and  his  issue 
by  his  late  uncle  B.D.,  of  B,,  then  and 
in  such  case  the  provision  which  he 
had  thereinbefore  made  for  his  said 
son,  and  all  and  every  the  trusts 
thereof,  should  cease,  determine,  and 
be  void,  and  the  trustees  should  thence- 
forth stand  possessed  of  the  said  trust 
monies  for  the  benefit  of  his  other 
children,  exclusive  of  his  said  son. 
R.  D.,  of  B,t  the  late  uncle  of  the 
testator,  had  settled  three  estates  to 
uses,  which  included,  after  several 
estates  for  hfe  and  in  tail,  a  limitation 
in  remainder  to  his  nephew  (the  tes- 
tator) for  his  life,  with  remainder  to 
trustees  upon  trust  to  preserve  con- 
tingent remainders,  with  remainder  to 
the  first  and  other  son  and  sons  of  the 
body  of  his  said  nephew  severally  and 
successively  in  tail  male,  with  divers 
remainders  over.  Before  the  date  of 
the  will,  a  tenant  in  tail,  who  had  the 
then  first  expectant  estate  tail,  joined 
with  the  first  tenant  for  life  in  a  re- 
covery, whereby  such  tenant  in  tail  had 
acquired  the  fee  as  to  one  of  the  three 
estates  ;  but  whether  that  fact  was 
known  to  the  testator  did  not  appear. 
After  the  death  of  the  testator,  the 
same  tenant  in  tail  came  into  posses- 
sion of  the  property,  and  suffered  re- 
coveries, whereby  tbe  entail  as  to  the 
two  remaining  estates  was  barred ; 
and  he  then  devised  the  three  estates 
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to  the  son  of  the  testator  in  fee,  sub- 
ject to  certain  charges,  under  which 
devise  the  said  son  aflerwards  entered 
into  possession  of  the  same  three 
estates  : — Held,  that  the  possession 
thus  acquired  was  not  an  actual  pos- 
session of  the  estate  entailed  upon  the 
testator  and  his  issue  within  the  mean- 
ing of  the  will.  Taylor  v.  Harewood 
(Earl).  372 

2.  The  testator  devised  and  be- 
queathed his  real  and  personal  estate 
(subject  to  certain  trusts  for  the  bene- 
fit of  his  wife)  to  his  son  absolutely  ; 
but  if  his  son  should  die  under 
twentj-one  without  issue,  the  testator 
gave  the  same  to  his  wife  during  her 
widowhood,  with  remainder  (subject 
to  certain  legacies^  as  she  should  by 
will  appoint ;  and  in  default  of  ap- 
pointment, or  in  case  she  should  marrj 
again  after  the  testator's  decease,  he 
directed,  that,  from  and  afler  the  se- 
cond marriage  or  decease  of  his  wife, 
which  should  first  happen,  a  moiety 
of  the  trust  estate,  or  so  much  thereof 
as  the  appointment  should  not  eitend 
to,  should  be  held  in  trust  for  all  and 
every  the  daughter  and  daughters  wAo 
tkould  be  then  living  of  his  sister  Mary 
Miles,an<f  the  isme  then  living  ofmeh 
of  them  as  should  be  then  dead,  equally 
amongst  them  per  stirpes.  The  tes- 
tator's son  died  under  twenty-one, 
without  issue,  in  the  testator's  life- 
time ;  and  the  testator's  wife  also  died 
in  his  lifetime  :  — HM,  that  the  time 
of  the  testator's  death  was  the  period 
at  which  the  persons  entitled  to  take 
under  the  said  residuary  bequest  were 
to  be  ascertained  ;  that,  notwithstand- 
ing a  daughter  of  Mary  Miles  was 
dead  at  the  date  of  the  will,  the  chil- 
dren of  such  daughter,  having  survived 
the  testator,  were  entitled,  per  stirpes, 
to  a  share  of  the  said  moiety  of  the 
residuary  estate  ;  that  the  children 
of  a  daughter  of  Mary  Miles — such 
daughter  being  living  at  the  death  of 
the  testator's  wife,  but  having  died  in 
the  lifetime  of  the  testator — were  also 


entitled  per  stirpes  to  an  equal  share 
of  the  said  moiety  of  such  residuary 
estate ;  and  that  the  share  of  the 
child  of  a  daughter  would  not  lapse  by 
the  death  of  such  child  in  the  lifetime 
of  the  testator,  but  the  entire  share  of 
the  dass  would  be  divisible  amongst 
the  children  belonging  to  such  dass 
who  survived  the  testator.  Gaakell  v. 
Holmee.  438 

CONTEMPT. 
Jurisdiction  of  the  Court  to  grant 
or  dissolve  an  injunction,  or  commit 
for  contempt,  in  cases  where  the  plain- 
tiffs or  defendants,  or  other  persons, 
publish  notices  or  advertisements  with 
reference  to  the  subject  of  a  suit,  cal- 
culated to  prejudice  the  rights,  or  mis- 
represent the  relative  position  or 
character,  of  any  of  the  parties  to  the 
cause.     Matthews  v.  Smith.         331 

CONTINGENT  LEGACY. 
See  Legacy,  9. 

CONVERSION. 

1.  Residuary  gift  of  the  whole  in- 
come of  the  testator's  property  (which 
included  leasehold  and  long  annuities) 
to  his  wife  for  her  life,  at  her  own  dis- 
posal, but  not  to  sell  without  the  con- 
sent of  all  parties,  remainder  to  the 
brothers  of  the  testator  equally  : — 
Held,  that,  construing  the  gift,  with 
reference  to  the  other  provisions  of 
the  will,  the  widow  was  entitled  to  the 
income  of  the  property  for  her  life,  in 
the  state  of  investment  in  which  it 
was  left  by  the  testator.  Hinvea  v. 
Hinvee.  609 

2.  Semble,  in  the  application  of  the 
rule  for  converting  into  permanent  in- 
vestments, at  the  death  of  the  testator, 
perishable  property  in  which  he  has 
given  interests  for  life,  and  other  in- 
terests in  succession,  the  inclination 
of  the  Court  in  the  later  cases,  when 
the  meaning  was  doubtful,  has  been  in 
favour  of   that    construction  which 
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would  give  to  the  tenant  for  life  the 
enjoyment  of  the  property  in  specie. 
Hinve$  ▼•  Binvea.  609 

COPYHOLD. 

See  Escheat^  1,  2. 
Receiver^  2. 

COPY  OF  BILL. 

1 .  It  is  not  sufficient  that  the  copy 
of  the  bill  serred  under  the  24  th  Order 
has  been  examined  with  the  office 
copy,  unless  the  office  copy  be  proved 
to  have  been  examined  with  the  en- 
grossment. Coleman  Y,  Rackham,  184 

2.  It  is  sufficient  to  state  that  the 
copy  of  the  bill  served  under  the  24th 
Order  of  August,  1841,  is  a  true 
copy  ;  and  not  necessary  to  shew  (as 
in  Pen/old  v.  Bouch)  the  manner  of 
examination.  Broughion  v.  Brough- 
ton.  335 

3.  Order  for  leave  to  enter  the  ser- 
vice of  a  copy  of  the  bill  under  the 
24th  Order  of  August,  1841,  on  the 
statement  at  the  bar,  that  the  draft, 
as  settled  by  counsel,  contained  no 
prayer  for  account,  payment,  convey- 
ance, or  other  direct  relief  against  the 
Defendant,  without  requiring  an  affi- 
davit of  that  fact,  or  explanation  of  the 
nature  of  the  suit.  Hudwn  v.  Dung- 
worth.  508 

CORPORATION. 

See  Legacy,  5. 
Penalties. 

COSTS. 
See  Dismissal  of  Bill,  2. 

Mortgagor  &  Mortgagee,  2. 
Stay  of  Proceedings,  1. 

1.  The  act  which  enabled  a  com- 
pany to  purchase  and  take  land  for 
making  a  railway  provided  that  the 
costs  of  the  ''  contracts,  sales,  and  con- 
veyances" should  be  borne  by  the 
purchasers  : — Held,  that  the  vendors 


were,  under  these  words,  entitled  to 
be  reimbursed  the  costs  of  making  out 
their  title  to  the  land  purchased  by 
the  company.  Ex  parte  Feoffeea  of 
Addie^  Charity,  in  Re  London  and 
Greenwich  Railway  Company.  22 

2.  Under  the  act  enabling  the  cor- 
poration of  Trinity  House  to  purchase 
property,  and  in  certain  cases  to  pay 
the  purchase-money  into  Court,  to  be 
laid  out  in  stock  for  the  benefit  of 
the  parties  entitled,  providing  that 
the  *' costs  of  the  investment  of  the 
purchase-money'*  shall  be  paid  by  the 
corporation,  the  broker's  commission 
on  the  purchase  of  stock  is  a  part  of 
the  costs  of  investment  to  be  borne 
by  the  corporation.  In  Re  6  ^  7 
WUL  4,  Ex  parte  the  Corporation  of 
Trinity  House.  95 

3.  The  Attorney-General  appearing 
in  support  of  a  bill  for  a  legacy, — the 
bill  being  dismissed, — held  not  en- 
titled to  costs.  Gloueeeter  {Mayor, 
^c.)  V.  Wood.  149 

4.  Costs  given  to  the  Bank  of  Eng- 
land out  of  a  trust  fund  of  government 
stock,  in  the  suit  of  the  cestui  que 
trusts  for  the  application  of  the  fiind 
according  to  their  interests  although 
the  decree  was  made  against  the  Bank, 
—the  Bank  having  acted  upon  a 
doubtful  construction  of  a  late  act  of 
Parliament,  before  that  construction 
had  been  settled  by  any  judicial  de- 
termination.  Bristed  v.  Wilkins,  235 

5.  Cases  in  which  costs  may  be 
given  to  a  plaintiff,  out  of  an  estate, 
notwithstanding  the  dismissal  of  the 
bill.     Weetcott  v.  CuUiford.         274 

6.  A  relation  of  the  parties  entitled 
to  the  residue  of  the  estate  (if  any) 
obtained  an  order  for  opening  biddings 
but  did  not  become  the  purchaser  of 
the  property  on  the  re-sale.  The  pro- 
perty was  sold  at  an  advance  beyond 
the  first  price  added  to  the  deposit.  In 
the  special  circumstances  of  the  case, 
the  Court  allowed  the  person  who 
opened  the  biddings  his  costs.  Chap- 
man  v.  Fowler.  577 
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COVENANT. 

See  Administration,   1. 
Account,  4. 
Administration,  1. 
Judgment  Creditor. 
Legacy,  14,  15. 
Parties,  3,  4,  5. 
Stat.  1  Will.  4,  c.  60. 

1  •  The  testator  gave  the  residue  of 
his  estate  to  trustees,  upon  trust,  to 
divide  the  same  amongst  the  several 
persons  who  were  his  creditors  at  the 
time  he  eiecnted  a  certain  conveyance 
for  their  henefit,  their  eiecutors  and 
administrators ;  such  payment  and 
provision  to  be  made  to  and  amongst 
such  persons  respectively,  their  re- 
spective executors  or  administrators, 
rateably  and  in  proportion  to  the 
Quantum  or  amount  of  the  original 
debt  or  debts  due  from  him  to  such 
person  or  persons  respectively :  and 
if  any  person  or  persons  claiming 
under  such  bequest  should  not  give 
notice  of  such  claim  to  the  trustees 
within  two  years  of  the  testator's  de- 
cease, such  share  or  shares  of  the 
residue  to  go  to  certain  residuary  lega- 
tees : — Held,  that  the  residue  was  to 
be  divided  into  parts  corresponding 
in  number  and  proportion  with  the 
original  debts.     Philips  v.  Philipe, 

281 

2.  That  the  shares  attributed  to  the 
debts  of  creditors  who  died  in  the  life- 
time of  the  testator  did  not  lapse  by 
their  death.  Jb, 

3.  That  the  surviving  partners 
were  the  persons  to  receive  and  give 
receipts  for  the  share  of  the  residue 
attributed  to  a  joint  debt,  and  that  it 
was  not  necessary,  before  carrying 
over  the  shares  in  this  suit,  to  inquire 
into  the  state  of  the  accounts  as  be- 
tween the  surviving  and  the  represent- 
atives of  the  deceased  partners.      lb. 

4.  That  a  claim  made  by  the  re- 
presentatives of  a  partner  beneficially 
interested  in  a  joint  debt  was  a  suffi- 
cient claim,   although  such  partner 


was  not  the  last  survivor  of  the  part- 
ners in  the  firm  to  which  the  debt 
was  owing.     Philips  v.  PhUipe.    281 

5.  That  the  share  of  the  residue 
attributed  to  a  debt,  in  respect  of 
which  no  claim  was  made,  belonged 
to  the  residuary  legatees.  lb. 

6.  That  the  amount  of  the  residue, 
whether  as  exceeding  or  falling  short 
of  the  amount  of  the  unpaid  debts, 
did  not  affect  the  construction  of  the 
will.  lb. 

7.  Semble,  that  the  trust  must  be 
considered  as  proceeding  upon  a  mixed 
principle  of  bounty  and  obligation ; 
and  that  the  will  must  be  read  as,  to 
some  extent,  directing  payment  of 
debts.  lb. 

8.  Qu€ere,  as  to  the  construction  of 
such  a  bequest,  if  th6  debts  had  all 
been  paid  in  full  before  the  date  of 
the  will.  lb. 

CREDITORS'  SUIT. 

The  existence  of  a  creditor's  suit 
for  the  administration  of  the  estate 
of  a  deceased  debtor  does  not  pre- 
vent the  operation  of  the  Statute  of 
Limitations  against  a  debt,  in  respect 
of  which  no  claim  is  made  under  the 
decree,  semble.     Tatam  v.   fFilliams. 

347 

CROSS  BILL. 

See  Plea,  4. 

CROSS  INTERROGATORIES. 
See  Witness. 

CROSS  REMAINDERJS. 
See  Cy  Prks,  5. 

CUMULATIVE    LEGACY. 
See  Substitutional  Legacy. 

CY  PRfeS. 

1.  Devise  lo  A.,  the  daughter  of 
the  testator,  for  life,  and  after  4ker  de- 
cease to  all  and  every  the  child  or 
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children  of  A.,  male  or  female,  begot- 
ten or  to  be  begotten,  and  their  assigns, 
for  their  respective  lives ;  and  i^er 
the  decease  and  respective  deceases  of 
such  child  or  children  of  A.^  to  all  and 
every  the  child  or  children  of  all  and 
every  such  child  or  children  of  A,^ 
male  or  female,  to  be  begotten,  and 
the  heirs  of  his,  her,  and  their  respect- 
ive body  and  bodies,  as  tenants  in 
common;  and  in  case  of  the  death  of 
any  of  the  said  children  of  such  child 
or  children  of  A,y  and  failure  of  issue 
of  his,  her,  or  their  body  or  bodies  re- 
spectively, then  as  well  the  original  as 
the  accrued  share  of  such  of  them  so 
dying  without  issue  to  go  to  the  sur- 
vivors and  survivor,  others  or  other  of 
them,  as  tenants  in  common,  if  more 
than  one;  and  for  default  of  such  is- 
sue, over.  A.  had  three  children  bom 
in  the  lifetime  of  the  testator,  and  liv- 
ing at  his  decease,  and  one  bom  afler 
the  testator's  death.  One  of  the  three 
bom  in  his  lifetime  died  during  the 
life  of -^.  without  issue: — Held^  that 
the  children  of  A,  took  as  tenants  in 
common,  and  not  as  joint-tenants. 
Vanderplank  v.  King.  1 

2.  That,  inasmuch  as  the  children 
of  the  after-born  child  of  A,  could  not 
take  as  purchasers,  the  devise  would 
be  supported  according  to  the  rule  of 
cy  pr^s  or  approximation,  by  giving 
an  estate  tail  to  the  afler-bora  child 
of  A.  lb: 

3.  That  the  rule  of  cy  pr^s,  being 
an  arbitrary  principle  of  construction, 
introduced  to  effect  the  intention  of  a 
testator  in  tbe  exigency  of  a  particular 
case,  was  not  to  be  applied,  except 
when  the  necessity  of  the  case  required 
it;  and  that  therefore,  although  the 
devise  was  to  the  children  of  A,  as  a 
class,  the  children  of  A,  bora  in  the 
testator's  lifetime  would  take  estates 
for  life,  and  the  estates  devised  to  the 
children  of  the  after-born  child  would 
alone  be  altered.  lb, 

4.  That  cross-remainders  were  to 
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be  implied  between  the  children  of  A.^ 
and  therefore  that  the  three  children 
of  A,  who  survived  or  left  issue  took, 
according  to  their  respective  estates, 
the  share  of  the  child  of  A,  who  died 
without  issue;  and  that  the  inequality 
among  the  devisees,  some  of  them 
being  tenants  in  tail,  and  others  te- 
nants for  life  with  remainder  to  their 
issue  in  tail,  was  no  objection  to  the 
implication  of  cross-remainders  among 
them.    Vanderplank  v.  King,  1 

DAMAGE. 
See  Injunction,  2. 

DEATH  OF  LEGATEE. 
See  Jh-ATUTE  1  Vict.  c.  26,  ss.  3, 
24,  33. 

DEBT. 
See  Creditors,  1,  2,  5,  6,  7,  8. 
Equitable  Set-off,  2,  3,  4. 
Jurisdiction,  5. 
Satisfaction,  1,  2. 

DEBTOR  AND  CREDITOR. 
See  Equitable  Set-off. 

Principal  and  Surety. 

Stat.  3  &  4  Will.  4,  c.  104. 

Stat.  I  &  2  Vict.  c.  1 10,  s.  14, 
and  15. 
The  legal  effect  of  acknowledging  a 
debt  barred  by  the  Statute  of  Limit- 
ations is  that  of  a  promise  to  pay  the 
old  debt,  which  promise  the  law  im- 
plies from  the  acknowledgment,  and 
for  which  the  old  debt  is  a  consider- 
ation in  law ;  but,  if  the  promise  is 
limited  to  payment  of  the  old  debt  in 
a  certain  time,  or  in  a  particular  man- 
ner, or  out  of  a  specific  fund,  the 
creditor  can  claim  nothing  more  than 
the  promise  gives  him,  for  the  old 
debt  is  revived  no  further  than  as  a 
consideration  for  the  new  promise. 
Philip*  V.  PhiUpa.  299 

DEBTS  UNASCERTAINED. 
See  Administration,  1 . 

Y  Y 
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DISCOVERY. 


DOWER. 


DECREE. 
See  Account,  1. 

Creditors'  Suit. 
Jurisdiction,  1,  2,  4. 
Supplemental  Bill,  2. 

DEEDS. 
See  Discovery. 

DEMISE. 
See  Escheat. 

DEMURRER. 
See  Jurisdiction,  1. 
Partnership,  2. 
Pleading,  4,  5,  6. 

1.  The  plaintiff  cannot,  on  de- 
murrer, sustain  the  bill  by  waiving 
the  relief  prayed  against  the  demur- 
ring defendant.     Griffith  v.  RieketU. 

476 

2.  Where,  consistently  with  the 
statements  in  a  bill  of  revivor,  the 
defendant  might  have  been  made  a 
party  either  to  receive  or  pay  what 
was  due  to  her  from  the  estate  of 
which  she  was  the  representative,  or 
to  account  for  her  own  receipts,  but 
it  did  not  appear  whether  she  was  a 
party  for  any  of  such  purposes,  or  in 
what  character  she  wss  brought  before 
the  Court,  her  demurrer  was  allowed. 

lb, 
DEVISE. 
See  Mistake. 

DEVISEE. 
See  Discovery. 

DISCLAIMER. 
See  Evidence,  2. 

DISCOVERY. 
See  Plea,  3,  4. 

Production  of  Documents. 
Stay  of  Proceedings,  5. 
Bill  of  discovery  in  aid  of  an  eject- 


ment by  a  Plaintiff,  claiming  as  heir* 
at-law  agaiost  the  devisees  of  a  feme 
covert,  alleging  the  absence  of  any 
power  of  appointment  in  such  feme 
covert,  or  that  it  was  never  duly  exer- 
cised by  her.  The  only  issue  raised 
on  the  pleadings  being  on  the  validity 
of  the  appointment  by  the  devise,  the 
Plaintiff  was  held  not  to  be  entitled 
to  the  production  of  the  deeds,  under 
which  the  Defendants  alleged,  that 
the  power  of  appointment  was  given 
to  their  devisor,  although  it  appeared, 
that,  by  such  deeds,  the  estate  was 
limited  to  her  heirs  and  assigns,  in 
default  of  appointment.  Bennett  y. 
Gloeeop.  578 

DISMISSAL  OF  BILL. 

See  Costs,  5. 

Stay  of  Proceedings,  4. 

1.  Reasons  for  not  declaring  the 
dismissal  of  the  bill  to  be  without 
prejudice  to  another  suit.  Gloucester 
{Mayor,  fc.)  v.  Wood,  148 

2.  On  the  motion  to  dismiss  the 
bill  for  want  of  prosecution,  under  the 
16th  and  17th  (amended)  Orders  of 
1828,  the  Court  will  not  enter  into 
the  merits  of  the  cause  to  determine 
whether  the  bill  should  be  dismissed 
without  costs  ;  but  will,  with  refer- 
ence to  the  question  whether  the  com- 
mon order  should  be  made,  consider 
only  the  conduct  of  the  parties  in  the 
cause  in  respect  to  its  prosecution. 
Stagg  v.  Knowlee.  241 

DIVIDENDS. 
See  Statute  4  &  5  Will.  4,  c.  22. 

DOWER. 
See  Election. 
1 .  The  testator  devised  all  his  real 
estate  to  a  trustee  upon  trust  for  sale, 
with  power  to  convey  the  same  to 
purchasers  without  the  concurrence  of 
any  person  or    persons   beneficial). 


EQUITABLE  SET-OFF. 


ESCHEAT. 
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claiming  under  his  will ;  and  he  di- 
rected the  trustee  to  stand  possessed 
of  the  proceeds  of  such  sale,  together 
with  the  residue  of  his  personal  estate, 
upon  trust  to  pay  one  moiety  of  the 
interest  and  dividends  thereof  to  his 
wife  during  her  widowhood,  and  the 
other  moiety  of  such  interest  and  divi- 
dends (and  the  whole  after  his  wife's 
decease  or  second  marriage)  to  his 
sister  for  her  life  ;  with  remainder,  as 
to  the  whole  of  the  trust  funds,  to  the 
children  of  the  testator's  sister  for 
their  lives  and  the  life  of  the  survivor; 
remainder  over.  The  widow  of  the 
testator  was  dowahle  of  part  of  the 
real  estate  : — Held^  that  the  widow 
was  entitled  hoth  to  her  dower  and  to 
the  benefit  given  to  her  by  the  will. 
Ellis  y.  Lewis.  310 

2.  Where  the  devise  of  land  is  in 
trust  for  sale,  the  mode  of  applying 
the  proceeds  does  not  affect  the  ques- 
tion, whether  the  widow  is  entitled  to 
her  dower,  or  is  put  to  her  election. 
Id.  314 

EQUITABLE  ASSIGNMENT. 
See  Assignment. 

EQUITABLE  MORTGAGE. 
See  Mortgage,  2. 

EQUITABLE  SET-OFF. 
See  Account,  2. 

1.  A  share  of  rent  due  from  the 
occupying  tenant  of  certain  premises 
to  the  estate  of  a  testatrix,  who  was 
one  of  several  tenants  in  common  of 
the  same  premises,  allowed  to  be  set 
off  by  her  executors  in  a  suit  for  a 
legacy  bequeathed  by  the  testatrix  to 
the  debtor  ;  but  not  as  against  a  legacy 
bequeathed  by  the  testatrix  to  the 
wife  of  the  debtor.  Mae  Mahon  v. 
Burchell.  97 

2.  In  a  suit  by  a  legatee  to  obtain 
payment  of  the  legacy  out  of  the  assets 
of  the  testator,  in  a  due  course  of 


administration: — Heldy  that  the  ex« 
ecutor  might  retain  so  mucli  of  the 
legacy  as  was  sufficient  to  satisfy  a 
debt  due  from  the  legatee  to  the  tes- 
tator, at  the  time  of  his  death,  although 
the  remedy  for  such  debt  was,  at  the 
time  of  the  death  of  the  testator,  bar- 
red by  the  Statute  of  Limitations,  21 
Jac.  l,c.  16.    Ccurtenayst,  WilliafM. 

539 

3.  Whether  the  executor  would  have 
had  the  same  right  of  retainer  if  the 
suit  had  been  for  payment  by  himself 
personally,  and  not  out  of  assets  of  the 
testator — quare,  lb. 

4.  A.  was  indebted  on  bond  to  B. 

B.  died,  leaving  C.  his  sole  next  of 
kin,  who  obtained  letters  of  admini- 
stration of  his  estate.  The  estate  of 
B.,  after  all  debts,  &c.  were  paid,  left 
a  clear  residue  exceeding  the  amount 
of  the  bond  debt.  A.  became  surety 
for  C.  by  joining  in  promissory  notes, 

C.  became  an  insolvent  debtor,  and  A. 
was  compelled  to  pay  the  notes.  C. 
died,  and  then  the  assignee  under  his 
insolvency  took  out  letters  of  admini- 
stration de  bonis  non  of  B.,  and  sued 
A.  on  the  bond  :  — Heldy  that  A.  might 
set  off  the  sums  which  he  had  been 
compelled  to  pay  as  surety  for  C. 
against  the  bond  debt.  Janes  v.  Mos^ 
sop.  568 

5.  The  obligor  in  a  bond,  becoming 
surety  for  advances  to  the  obligee, 
and  being,  after  the  insolvency  of  the 
obligee,  compelled  to  pay  the  debt  for 
which  he  had  become  surety,  is  en- 
titled to  set  off  the  sum  so  paid  against 
the  amount  due  upon  the  bond.     lb. 

EQUITY  OF  REDEMPTION. 

Distinction  between  an  equity  of 
redemption  and  a  mere  trust.  Vis^ 
count  Downe  v.  Morris^  404 

ESCHEAT. 

I.  The  lord  of  a  manor  taking  by 
escheat,  on  the  death  of  a  tenant  with- 
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EVIDENCE. 


EXECUTOR  &c. 


out  heirs,  the  fee-simple  of  lands 
holden  of  the  manor,  but  subject  to  a 
demise  by  way  of  mortgage  for  a  term 
of  years  created  by  the  tenant,  is  en- 
titled in  equity,  as  against  the  mort^ 
gagee,  to  redeem  the  term.  VUccunt 
Doume  y.  Morris,  394 

2.  If  the  lord,  taking  lands  by  es- 
cheat, on  the  failure  of  heirs  of  his 
tenant,  is  liable,  under  the  statute  3 
&  4  Will.  4,  c.  104,  out  of  such  lands 
to  pay  a  mortgage  debt  of  the  tenant 
charged  thereon,  he  is  entitled  to  re- 
deem the  lands,  and  get  in  the  secu- 
rities which  the  creditor  held  for  the 
debt.  lb. 

ESTATE-TAIL. 
See  Cy  Pres,  3. 

EVIDENCE. 

See  Ademption,  2. 
Satisfaction,  3. 

1.  Letters  proved,  but  not  particu- 
larly mentioned  in  the  pleadings,  are 
not  therefore  inadmissible;  but  if  the 
production  of  such  evidence  would 
operate  as  a  surprise  on  the  other 
party,  the  Court  will  not  give  effect 
to  it,  without  giving  the  party  to  be 
affected  by  it  an  opportunity  of  con- 
troverting it.     Malcolm  v.  Scott,    39 

2.  Circumstances  under  which  the 
answer  or  disclaimer  of  one  defendant 
may  entitle  the  plaintiff  to  a  decree 
in  the  cause,  as  against  another  de- 
fendant, although  the  answer  or  dis- 
claimer of  one  defendant  b  not  evi- 
dence against  the  other.  Green  v. 
Pledger,  165 

3.  Evidence  on  which  the  Court 
might  decree  the  specific  performance 
of  an  alleged  agreement,  according  to 
one  construction  of  a  writing  which 
was  of  doubtful  meaning,  where  a  con- 
veyance, according  to  a  different  con- 
struction, had  been  executed  by  the 
vendor,  and  accepted  by  the  purchaser. 
Hun^hrieB  v.  Home.  277 


4.  It  being  admitted,  or  proved, 
that  advances  had  been  made  by  the 
testator  to  the  legatee:— iTr/if/,  that 
cheques  drawn  by  the  testator  on  his 
bankers,  in  favour  of,  and  paid  by 
them  to,  the  legatee,  were  evidence 
on  the  question  of  the  amount  of  such 
advances;  and  that  an  admission  of  a 
debt  to  the  testator,  made  by  the  lega- 
tee in  his  balance-sheet,  and  exami- 
nation under  his  bankruptcy,  (though 
it  did  not  charge  himself  so  as  to  take 
the  debt  out  of  the  Statute  of  Limita- 
tions), was  evidence  of  the  character 
of  the  advances  which  had  been  made, 
on  the  question,  whether  such  advances 
were  loans  or  gifts.  Courtemay  v. 
JFillianu.  539 

5.  Semble,  an  examined  copy  of  a 
letter  of  attorney,  inrolled  in  the  of&ce 
of  record  in  Jamaica,  is  not  admissible 
in  evidence  (without  more);  although 
an  examined  copy  of  a  deed  so  inrolled 
is,  by  force  of  acts  of  the  local  legis- 
lature, admissible.  Faulkner  y,DanieL 

221 

EXAMINATION   IN  BANK- 

RUPTCY. 

See  Evidence,  4. 

EXCEPTIONS. 

See  Partnership,  2. 
Pro  Interebse  suo. 

Leave  to  amend  the  bill,  without 
prejudice  to  exceptions  to  the  an- 
swer which  had  been  over-ruled. 
JFoodey,  Woods.  411 

X  ECUTOR    AND    ADMINI- 
STRATOR. 

See  Account,  4,  5. 

Equitable  Set-off,  2,  3,  4. 
Legacy,  8,  11. 

The  administrator  under  a  limited 
administratiom,  granted  by  the  proper 
Ecclesiastical  Court,  represents  the  es- 
tate of  the  deceased  to  the  extent  of 


GENERAL  ORDERS. 


HUSBAND  AND  WIFE.  657 


lh«  authority  conferred  by  the  letters 
of  admiDistration  ;  but  if  the  admini- 
stration granted  be  more  limited  than 
the  purposes  of  the  suit  require,  and 
it  is  in  the  power  of  the  plaintiff  to 
obtain  a  more  general  administration, 
the  Court  may  require  him  to  do  so. 
Faulkner  v.  Daniel.  207 

FAMILY. 
See  Alienation. 

The  testator  bequeathed  several  le- 
gacies, and,  among  others,  to  S,  W, 
14,000/.,  "and  to  the  latter  gentle- 
man's  family  6000/.  "  B.  W,  had  six 
children,  all  living  at  the  date  of  the 
testamentary  instrument,  and  at  the 
death  of  the  testator,  and  no  other 
issue  : — Held,  that  such  six  children 
were,  as  joint  tenants,  exclusively  en- 
titled to  the  legacy  of  6000/.  Wood 
V.  Wood.  65 

FERRY. 

See  Penalties. 

FORECLOSURE. 
See  Mortgage,  I. 

FOREIGN  COURT. 
See  Jurisdiction,  3, 

FORFEITURE, 
See  Alienation. 

FRAUD. 

See  Infant. 
Pleading,  6. 

FRAUDULENT  CONVEYANCE. 
See  Pro  Interesse  suo. 

GENERAL  ORDERS. 

XVI.  (Amended)  of  1828. 
See  Dismissal  of  Bill,  2. 

XVII.  w. 

See  Dismissal  of  Bill,  2. 


XVI.  of  August,  1841. 
See  Answer. 

XVIL  Id. 

See  Answer. 

XXI.  Id. 


See  Answer. 

XXIII.  Id. 

See  Cow  of  Bill. 

XXIV.  Id. 

See  Copy  of  Bill. 

XXXVIII.  Id. 

See  Partnership,  2. 

XL.  Id. 

To  a  bill  to  enforce  payment  of  a 
legacy  charged  on  real  and  personal 
estate,  the  heir-at-law  of  the  survivor 
of  the  trustees  appointed  by  the  tes- 
tator, and  the  personal  representative 
of  the  testator,  should  properly  be 
parties  ;  but  the  Defendants  not 
having,  by  plea  or  answer,  objected 
that  such  heir  or  personal  representa- 
tive were  necessary  parties,  the  Court, 
under  the  40th  Order  of  August,  1841, 
in  the  circumstances  of  the  case,  make 
a  decree  saving  their  rights.  Faulk- 
ner v,  Daniel.  19^ 

XLIX.  Id. 

See  Pleading,  1. 

HEIRrAT-LAW. 

See  Discovery. 

Stat.  4  &  5  Will.  4,  c.  22. 

HUSBAND  AND  WIFE. 
See  Ademption,  3. 
Alienation. 
Equitable  Set-off,  1, 
Family. 
Separate  Use. 
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INQUIRIES. 


INVESTMENT. 


INFANT. 
See  MoRTOAGOB  &  Mortgagee,  I. 

PajmeDt  by  a  trustee  to  an  infant 
cestui  que  trust,  nineteen  years  of  age, 
on  the  false  representation  bv  herself 
and  her  parents,  that  she  had  attained 
the  age  of  twenty-one,  held  to  be  a 
discharge  to  the  trustee  for  the  sum  so 
paid ;  but  a  release  executed  by  the 
infant  to  the  trustee  of  all  demands  in 
respect  of  the  trust,  held  not  to  be  a 
bar  to  a  suit  by  the  same  cestui  que  trust 
against  the  trustee,  although  such  suit 
was  not  brought  until  seven  years  after 
the  cestui  que  trust  had  attained 
twenty-one.  OvertouY. Banieter,  503 

INJUNCTION. 

See  Contempt. 

Jurisdiction,  2. 
Parties,  2. 
Penalties. 

Principal  and  Surety. 
Receiver,  2. 
Specific  Chattels. 

1.  The  pendency  of  proceedings  be- 
fore the  Judge  at  chambers  to  settle 
the  pleas  to  the  action  is  no  ground  for 
varying  the  form  of  the  order  for  ex- 
tending the  common  injunction  to  stay 
trial.     JFoodall  V.  White:  411 

2.  That,  where  the  opinion  of  the 
court  was  not  clearly  for  or  against  the 
Plaintiff,  it  would  be  governed  by  the 
balance  of  inconvenience,  on  either 
side,  in  granting  or  refusing  the  in- 
junction; and,  where  the  damage  to 
the  Plaintiff  was  shewn  to  be  small  in 
amount,  the  court  would  not  prejudice 
the  legal  question  by  granting  the  in- 
junction, but  would  require  an  account 
to  be  kept  pending  the  trial  at  law. 
Cory  V.  Tarmouth  and  Norwich  Rail- 
way. 593 

INQUIRIES. 

After  several  references  to  the  Mas- 
ter, and  afler  the  cause  had  been  ar- 
gued and  judgment  given  on  further 


directions,  the  Court  refused  to  stay 
the  distribution  of  the  fund  and  direct 
a  further  reference  with  respect  to  a 
new  case  as  against  certain  creditors, 
which  case  it  did  not  appear  that  the 
parties  might  not  have  previously 
brought  forward,  and  which  was  not 
proved  by  the  evidence  addnoed. 
Philips  V.  Philips.  301 

INSOLVENT  DEBTOR. 
See  Equitable  Set-off,  4,  5. 

1.  An  insolvent  debtor  canuot,  on 
the  mere  allegation  that  the  assignee 
in  the  insolvency  colludes  with  a  debtor 
to  the  estate,  and  refuses  to  sue,  sus- 
tain a  suit  for  a  legacy  which  passed 
by  the  assignment  of  his  estate  and 
effects  under  the  insolvency,  although 
charging  that  the  legacy,  if  recovered, 
will  afford  a  balance  after  satisfying  all 
his  debts;  and  praying  that  the  legacy 
may  be  paid  either  to  the  assignee  or 
to  himself;  nor  can  the  suit  be  sus- 
tained, even  if  the  provisional  assignee 
appear,  and  submit  to  be  bound  by 
the  decree ;  for  the  provisional  assignee 
cannot  empower  another  party  to  sue 
for  the  insolvent's  estate,  except  by  al- 
lowing such  other  party  to  sue  in  his 
(the  assignee's)  name.  Mqfor  v.  Auk- 
land.  77 

2.  Whether,  if  the  alleged  collusion 
or  refusal  to  sue  were  proved,  the  in- 
solvent could  sustain  such  a  suit — 
quitre  ?  /6. 

INTEREST. 

See  Stay  of  Proceedings,  1. 
Vendor  and  Purchaser. 

INTERROGATORIES. 
See  Supplemental  Bill»  2. 
Witness. 

INVESTMENT. 
See  Administration,  2,  3. 
Conversion,  1,  2. 
Costs,  2. 
Vendor  and  Purohasbk. 


JURISDICTION. 


JURISDICTION. 
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IRREGULARITY. 
See  Appearance. 

ISSUE. 
See  Construction,  1,  2. 
Legacy,  12. 

Stat.  3  &  4,  Will.  4,  c  27. 
Stat.  1  Vict.  c.  26,  ss.  3,  24, 
33. 

JOINT  STOCK  COMPANY. 
See  Parties,  8. 

The  Plaintiffs,  who  claimed  as  trus- 
tees of  a  dissolved  banking  company, 
and  were  proved  to  have  been  partners 
in  the  company,  held  entitled  to  sus- 
tain a  suit,  as  representing  the  com- 
pany, against  a  Defendant  who  had 
been  in  the  habit  of  transacting  busi- 
ness with  the  company,  and  had  dealt 
with  the  trustees  in  that  character, 
and  by  his  answer  to  the  suit  made  no 
positive  suggestion  that  the  Plaintiffs 
did  not  suAciently  represent  the  com- 
pany.    Gordon  v.  Pym.  223 

JOINT  TENANCY. 
See  Cy  Pres,  2. 

Tenancy  in  Common. 
Severing  joint  tenancy.     Woody. 
Wood.  67 

JUDGMENT  CREDITOR. 
.  See  Stat.  1  &  2  Vict.  c.  1 10,  ss. 
14,  15. 
An  equitable  mortgagee  of  lands  is 
entitled  in  equity  to  enforce  his  charge 
in  priority  to  a  creditor  of  the  mort- 
gagor, who,  without  notice  of  the  equi- 
table   mortgage,    has,    subsequently 
thereto,   recovered  judgment  against 
the  mortgagor,  and   obtained  actual 
possession  of  the  lands   by  writ  of 
elegit  and  attornment  of  the  tenants. 
WAitworih  T.  Gaugain.  416 

JURISDICTION. 
See  Co-defendants. 
Partnership,  2. 


Penalties. 
Specific  Chattels. 

1.  The  next  of  kin  of  an  intestate 
filed  their  bill  in  equity  in  the  Su< 
preme  Court  oi  Newfoundland^  against 
A^  the  brother  and  deceased  partner 
of  the  intestate,  for  an  account  of  the 
estate  of  the  father  of  A.^  and  of  the 
intestate,  possessed  by  ^.,  and  on  ac- 
count of  the  partnership  transactions;, 
and  the  dealings  of  A,  with  the  es- 
tate since  the  death  of  the  intestate. 
The  bill  was  taken,  pro  oonfesso, 
against  A,  in  the  Colonial  Court,  and, 
on  a  reference,  the  Master  reported 
that  certain  sums  were  due  to  the 
several  next  of  kin  on  the  account  of 
the  estate  of  the  intestate's  father 
possessed  by  A.\  but  that  no  account 
between  A,  and  the  intestate  had  been 
laid  before  him  :  the  Supreme  Court 
d«icreed  that  the  sums  found  by  the 
Master  to  be  due  to  the  next  of  kui 
and  the  costs  should  be  paid  to  them 
by  A.  The  next  of  kin  brought  theii 
actions  in  this  country  against  A* 
upon  the  decree.  A.  then  filed  his 
bill  in  this  Court  against  the  next  of 
kin  and  personal  representative  of  the 
intestate,  stating  that  the  intestate's 
estate  was  indebted  to  him  on  the 
partnership 'accounts,  and  on  private 
transactions  ;  alleging  various  errors 
and  irregularities  in  the  proceedings 
in  the  Supreme  Court,  and  that  A. 
intended  to  appeal  therefrom  to  the 
Privy  Council ;  and  praying  that  the 
estate  of  the  intestate  might  be  ad- 
ministered, the  partnership  accounts 
taken,  the  amount  of  the  debt  due  to 
A,  ascertained  and  paid,  and  the  next 
of  kin  restrained  by  injunction  from 
proceeding  in  their  actions.  Hender- 
eon  V.  Henderson,  100 

Demurrer,  for  want  of  equity,  al- 
lowed on  the  groimd  that  the  whole 
of  the  matters  were  in  question  be- 
tween the  parties,  and  might  properly 
have  been  the  subject  of  adjudication 
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in  the  suit  before  the  Supreme  Court 
of  Newfoundland,  Henderson  t.  Hen- 
derson, 100 

2.  That,  inasmuch  as  the  Privy 
Council  is  the  Court  of  Appeal  from 
the  Colonial  Court,  and  has  jurisdic* 
tion  to  stay  the  execution  of  the 
decree  pending  the  appeal,  the  Court 
will  not  interfere  by  injunction,  on  the 
ground  of  error  or  irregularity  in  the 
decree  of  the  Colonial  Court.  lb, 

3.  Whether,  in  a  case  of  error 
shewn  in  the  judgment  of  the  Court 
of  a  foreign  country,  from  which  there 
was  no  appeal  to  any  of  Her  Majesty's 
Courts,  the  decision  would  be  the 
same — quaare  ?  lb, 

4.  The  Court  having  interfered  by 
mjunction  to  restrain  the  payment  of 
a  legal  debt,  admitted  by  the  debtor 
to  be  due  to  the  nominal  creditor,  has 
then  iurisdiction  to  decree  payment  of 
the  debt  against  the  debtor,  mthout 
sending  the  party  entitled  to  the  pay- 
ment to  recover  it  by  the  use  at  law 
of  the  name  of  the  nominal  creditor. 
Chreen  v.  Pledger.  165 

LAPSE. 

See  Construction,  2. 
Crbditors,  2. 
Stat.  I  Vict.  c.  26,  ss.  3, 24,  33. 

LAPSE  OF  TIME. 
See  Legacy,  13. 

Partnership,  1. 

LEAVE  OF  COURT. 
See  Service. 

LEGACY. 

See  Ademption,  1,  2,  3,  4. 
Construction. 
Costs,  3,  5. 
Creditors,  1,  2,  7>  8. 
Equitable  Set-off,  2,  3. 
Family. 
L  The  testator,  by  his  will,  gave 
to  his  executors  beneficially  all  his 


property  which  he  might  not  dispose 
of,  subject  to  his  debts,  and  any 
bequests  which  he  might  afterwards 
make  ;  and  made  a  ccxlicil  of  a  later 
date  in  these  words  : — "  In  a  codicil 
to  my  will,  I  gave  to  the  corporation 
of  Gloucester  140,000/.  In  this,  I 
wish  my  executors  would  give  60,000/* 
more  to  them  for  the  same  purpose  as 
I  have  before  named."  No  other 
codicil  was  found  containing  any  be- 
quest to  or  mention  of  the  corporation. 
On  a  bill  by  the  corporation,  against 
the  executors,  and  the  Attorney- 
General,  for  payment  of  the  140,000/. 
and  60,000/.,  and  to  have  the  interest 
of  the  corporation  therein  declared  : 
— Held,  that  the  purpose  of  both  lega- 
cies must  be  deemed  to  have  been  the 
same,  and  to  have  been  expressed  in 
the  codicil  referred  to,  as  giving  the 
first  legacy.  Gloucester  (Mayor,  ^.) 
v.  JFood.  131 

2.  That,  in  construing  the  codicil^ 
the  Court  must  exclude  from  its  con- 
sideration the  proceedings  before  the 
Ecclesiastical  Court,  on  the  question 
of  the  admission  to  probate  of  the 
will  and  codicil.  lb, 

3.  That  the  Flainti£&  must  be 
regarded  as  admitting,  in  the  suit, 
that  no  other  circumstances  proper 
for  the  consideration  of  this  Court, 
as  affecting  the  claim  of  the  corpora- 
tion to  the  legacies,  were  known.   lb, 

4.  That  a  bequest  of  a  legacy  to  an 
individual  for  a  purpose  expressed 
elsewhere,  and  which  purpose,  from 
some  unexplained  cause,  is  unknown 
to  the  Court,  creates  such  an  uncer- 
tainty, that  a  Court  of  construction 
cannot  declare  the  intention  of  the 
testator.  Jb. 

5.  That,  although  it  was  improba- 
ble that  the  legacies  to  the  corporation 
were  given  in  trust  for  a  private  per- 
son, yet  there  being  no  legal  presump- 
tion that  such  was  not  the  purpose 
referred  to,  the  Court  could  not  pre- 
sume that,  because  the  legatee  was  a 
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corporation,  the  legacy  was  therefore 
upon  a  charitable  trust  to  iivhich 
uncertainty  of  object  would  be  no 
objection.  Gloucester  {Mayor,  4'c.)  ▼. 
Wood.  131 

6.  That  the  proposition  that  the 
Court  does  not  presume,  and  that 
merely  precatory  words  do  not  create, 
a  trust,  supposes  the  whole  intention 
of  the  testator,  so  far  as  it  had  been 
committed  to  writing,  to  be  before  the 
Court,  and  that  the  uncertainty  is 
occasioned  by  the  intention  which  is 
declared;  and  does  not  apply  to  a 
case  in  which,  from  the  terms  of  the 
bequest,  it  would  appear  that  there 
was  a  written  expression  of  the  inten- 
tion of  the  testator  which  is  not 
before  the  Court,  and  the  uncertainty 
is  occasioned  by  the  absence  of  that 
written  declaration.  16. 

7-  That  it  being  the  daty  of  the 
executors  to  protect  the  interests  of 
the  residuary  legatees  against  the 
claims  of  other  persons  on  the  estate, 
the  circumstance  that  the  executors 
were  also  residuary  legatees  was  im- 
material to  the  case.  lb. 

8.  Whether,  if  the  Plaintiffs,  on  the 
construction  of  the  codicil  which  was 
proved,  would  have  been  held  entitled 
to  the  legacies,  the  Court  would  not, 
— before  it  treated  the  absence  of  the 
missing  codicil  as  evidence  of  revoca- 
tion of  the  legacies, — ^have  inquired 
into  the  circumstances  relating  to  that 
absence — quisre  ?  lb. 

9.  The  testator,  by  his  will,  charged 
his  debts  and  legacies  upon  his  real 
and  personal  estate,  and  gave  such 
real  and  personal  estate  to  trustees 
upon  trust  for  his  nephew  for  life, 
(to  whom  also  he  gave  a  legacy),  with 
remainder  to  the  first  and  other  sons 
of  the  nephew  successively  in  tail 
male,  with  remainder  to  the  second 
and  every  other  son  of  tbe  testator's 
brother  successively,  in  tail  male, 
remainder  of  the  testator's  own  right 
heirs  ;  and  added — "  and  upon  this 
last -mentioned   contingency,   failing 


heirs  male  of  my  said  brother,  and  of 
my  said  estate  going  to  my  right  heirs 
more  remote  as  aforesaid,  then  I  do 
hereby  charge,  subject,  and  make 
liable  my  said  estate  with  the  payment 
of  the  sum  of  5000/.  to  my  niece.'* 
The  testator  died  in  1775,  leaving  his 
brother  his  heir-at-law.  The  nephew 
entered  into  possession  of  the  real 
estate,  which  consisted  of  a  plantation 
in  Jamaica,  subject  to  a  mortgage 
created  by  the  testator  in  1765.  The 
brother  afterwards  died,  leaving  the 
nephew,  his  only  son,  and  then  heir- 
at-law  of  the  testator :  the  nephew 
died  in  1822,  without  issue  male. 
The  bill  was  filed  in  1837  against  the 
mortgagees  and  the  devisees  of  the 
nephew  to  obtain  payment  of  the 
niece's  legacy  of  5000/.  : — Held,  that, 
on  the  death  of  the  nephew  without 
issue  male,  the  event  happened  on 
which  the  niece  would  become  entitled 
to  the  legacy  of  5000/. ;  and  that  it 
was  not  too  remote.  Faulkner  v. 
Daniel.  199 

10.  That  the  nephew  was  only 
bound  in  his  lifetime  to  keep  down 
the  interest  of  the  debts  and  legacies; 
and  that  he  was  entitled  to  keep  on 
foot,  as  subsisting  charges  against  the 
real  estate,  the  principal  of  the  debts 
and  legacies  paid  off  by  him,  and  also 
his  own  legacy.  16. 

11.  That  an  administrator  of  the 
nephew,  to  whom  letters  of  admini- 
stration had  been  granted  limited  to 
the  purposes  of  the  suit,  was  a  suf- 
ficient representative  of  the  personal 
estate  of  the  nephew  in  the  cause.    lb, 

12.  Devise  of  real  estate  to  ^.  for 
life,  subject  to  the  payment  of  2000/. 
apiece  to  B.,  C,  and  D.,  or  to  their 
respective  lawful  issue,  twelve  months 
after  tbe  death  of  the  testator,  and 
devise  of  the  same  estate,  in  remainder, 
on  the  death  of  ji.,  to  his  children  as 
he  should  appoint,  charged  with  a 
further  sum  of  3000/.  apiece  to  B.  C, 
and  D.,  or  to  theur  respective  lawful 
issue.    B.,  C,  and  2>.,  survived  the 
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testator.  H.  died,  without  issue,  in 
the  lifetime  of  A.^  and  C.  and  2>.  died 
in  the  lifetime  of  A.^  leaving  issae: — 
Held^  that  the  legacies  to  B.,  C,  and 
Z>.,  Tested  in  the  legatees,  subject  to 
be  divested  in  favour  of  their  children, 
in  case  of  their  death,  leaving  children ; 
and,  therefore,  that  B,  took  both  the 
legacies  absolutely,  and  (7.  and  Z). 
took  the  legacies  of  2000/.  each,  ab- 
solutely, and  the  children  of  C  and 
D.  took  the  legacies  of  3000/.  by  sub- 
stitution for  their  parents.  Saiisbury 
▼.  Petty.  86 

13.  Legatees  whose  legacies  were 
charged  on  real  estate,  subject  to  prior 
charges,  not  affSected  by  lapse  of  time 
so  long  as  any  of  the  prior  charges 
subsisted.    Faulkner  r.  Daniel.     212 

14.  Different  construction  of  a  be- 
quest to  persons  who  had  been  credi- 
tors, but  had  been  paid  in  full,  where 
the  payment  had  been  made  before, 
and  where  after,  the  date  of  the  will. 
Phiiips  V.  Philips.  298 

15.  Whether  the  right  of  a  credi- 
tor to  a  share  of  the  residue  would  not 
be  sustained,  if  the  principal  of  his 
debt  had  been  paid,  but  he  had  not  re- 
ceived interest  upon  the  debt  for  the 
time  that  the  payment  was  delayed — 
^luere/  Id.  303 

16.  Raising  legacyout  of  real  estate. 
Salisbury  v.  Petty.  94 

LEGATEE, 
filw  Appoktionment,  2. 

Stat.  1  Vict.  c.  26,  as.  3,  24, 
33. 

LEGATEES'  SUIT. 
See  Account,  3,  5. 

LETTER  OP  ATTORNEY. 
See  Evidence,  5. 

LIEN. 

Se€  AaSIGNMKMT. 

Plea,  3,  4. 


LIMITED  ADMINISTRATION. 

iS^eExECirroB  AND  Administratos. 
Legacy,  11. 

LIS  PENDENS. 
See  Parties,  6. 
Trustee. 

LORD  OP  MANOR. 
See  Escheat. 
Receiver,  2. 

MAINTENANCE. 
See  Alienation. 

MISTAKE. 
A  testator  devised  his  freehold 
estate  to  his  widow,  charged  with  a 
legacy  to  another,  and  also  bequeathed 
to  his  widow  his  personal  estate.  The 
widow,  by  her  will,  gave  a  leasehold 
estate,  part  of  the  same  property, 
(erroneously  describing  it  as  freehold), 
to  A.,  subject,  in  conjunction  with  the 
freehold  premises,  to  the  legacy ;  and 
she  devised  the  freehold  premises  to 
B.,  subject,  with  the  premises  devised 
to  A.,  to  the  payment  of  the  same 
legacy: — HeU  that  the  fact  of  the 
testatrix  having  given  the  estates  to 
A.  and  B.  respectively,  in  the  mis- 
taken supposition  that  both  estates 
were,  under  the  will  of  the  original  tes- 
tator, subject  to  the  legacy,  but  which 
he  had  charged  on  the  freehold  only, 
was  no  ground  for  exonerating  the 
estate  bequeathed  to  A.,  for  there  was 
no  reason  to  presume  that  the  testar 
trix  would  have  apportioned  her  bounty 
differently  if  the  mistake  had  not  oc- 
curred.    Westcott  T.  Culli/ord.    265 

MORTGAGE. 

See  Escheat. 

1 .  The  mortgagee  of  a  reversionary 

interest  in  stock  in  the  public  funds, 

with  a  power  of  sale,  may  bring  his 

bill  for  foreclosure;  and  is  eatitled  to 
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a  decree  in  the  common  form  for  an 
account,  and,  in  default  of  payment,  for 
foreclosure.     Slade  v.  Riffff.  35 

2.  An  equitable  mortgagee  of  lands 
is  entitled  in  equity  to  enforce  his 
charge  in  priority  to  a  creditor  of  the 
mortgagor,  who,  without  notice  of  the 
equitable  mortgage,  has,  subsequently 
thereto,  recovered  judgment  against 
the  mortgagor  and  obtained  actual  pos- 
session of  the  lands  by  writ  of  elegit, 
and  attornment  of  the  tenants.  JFhit- 
worthy,  Gaugain.  416 

MORTGAGOR   AND    MORT- 
GAGEE. 
See  Consignee. 
Escheat. 
Parties,  1,  3,  4. 
Principal  and  Agent. 
Supplemental  Bill,  2. 

1.  A,,  seised  in  fee,  mortgaged  for  a 
term  of  years,  and  afterwards  devised 
the  mortgaged  premises,  and  died. 
The  mortgagee  brought  his  bill  against 
the  devisees,  some  of  whom  were  in- 
fants, for  foreclosure: — Held,  that  the 
Defendants,  during  the  infancy  of  the 
devisees,  were  not  entitled  to  a  decre- 
tal order  on  motion,  under  the  stat. 
7  Geo.  2,  c.  20,  s.  2,  or  under  the 
general  jurisdiction  of  the  Court,  to 
take  an  account  of  what  was  due. 
Taylor  v.  Coatee.  263 

2.  The  mortgagee  or  incumbrancer, 
consenting  to  a  sale  of  the  mortgaged 
premises  in  an  admioistration  suit, 
does  uot  thereby  waive  his  right  to  be 
paid  his  principal,  interest,  and  costs 
out  of  the  monies  produced  by  the  sale, 
in  priority  to  the  costs  of  the  plain- 
tiffs in  the  cause.  Hepworth  v.  Hee- 
lop.  485 

MOTION. 

See  Mortgagor  &  Mortgagee,  1. 

Stat.  3  &  4  Will.  4,  c.  27. 

NEXT  OF  KIN. 
See  Tenancy  in  Common. 


NOTE  AT  FOOT  OF  THE  BILL. 
See  Answer. 

OFFICIAL  ASSIGNEE. 

In  suits  by  or  against  the  assignees 
of  a  bankrupt,  where  the  bankruptcy 
took  place  and  the  suit  was  instituted 
before  the  statute  directing  the  ap- 
pointment of  official  assignees,  and  no 
official  assignee  is  a  party  to  the  suit, 
— at  the  hearing  any  of  the  parties  are 
entitled  to  an  inquiry  whether  an  offi- 
cial assignee  of  the  banknipt's  estate 
has  been  appointed.  Tatam  v.  TFU- 
liatM.  353 

OPENING  BIDDINGS. 
See  Costs,  6. 

PARTIES. 
See  Apportionment,  2. 
Insolvent  Debtor,  1. 
Official  Assignee. 

1 .  Trustees  appointed  to  sell  a  re- 
versionary interest  in  stock,  and  pay 
off  a  mortgage  thereon,  and  hold  the 
surplus  for  the  mortgagor,  are  not 
necessary  parties  to  a  bill  of  foreclosure 
brought  by  the  mortgagee.  Slade  v. 
Rigg.  35 

2.  An  injunction  to  restrain  a  de- 
fendant from  parting  with  the  property 
in  question  in  the  cause  maybe  granted, 
notwithstanding  a  principal  party  in- 
terested is  out  of  the  jurisdiction. 
Malcolm  v.  Scott.  39 

3.  W,,  F.,  and  /.,  mortgaged  their 
interests  under  a  residuary  gift  to  B. 
as  a  security  for  the  debt  of  W.;  and 
E.  and  /.  took  a  second  mortgage 
on  fF.'s  interest  to  indemnify  them 
against  the  consequences  of  their  join- 
ing in  the  first  mortgage.  Afterwards 
W.  assigned  his  interest  in  the  same 
property  to  three  trustees  for  certain 
scheduled  creditors.  On  a  bill  by  E, 
and  /.  against  B.,  to  redeem  the  mort- 
gaged property:— J7e/</,  that  the  cre- 
ditors named  in  the  schedule  were 
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necessary  parties,  and  were  not  suffi- 
ciently represented  by  the  two  surming 
trustees  alone.  Holland  y.  Baker »  68 

4.  That  the  circumstance  that  the 
trustees  were  parties,  not  only  in  that 
character,  but  also  as  being  themselves 
creditors,  did  not  render  them  suf- 
ficient representatives  of  the  absent 
creditors,  who  were  fifly-four  in  num- 
ber; and  especially,  inasmuch  aa  one 
of  the  trustees  had  also  another  and 
distinct  mortgage  on  the  equity  of  re- 
demption, lb. 

5.  That  the  defect  of  parties  was 
not  supplied  by  a  supplemental  suit, 
bringing  before  the  Court  a  few  of  the 
other  creditors,  to  which  supplemental 
bill  the  trustees  were  not  parties.     lb. 

6.  A  suit  was  instituted  to  admini- 
ster and  ascertain  the  residue  of  an 
estate,  and  one  of  the  residuary  lega- 
tees, afler  the  bill  was  filed,  and  before 
he  was  served  with  the  subpcena  to 
appear  and  answer,  assigned  his  share: 
the  assignee  was  held  to  be  a  necessary 
party  to  the  suit.     Humble  v.  Shore. 

119 

7.  To  a  bill  to  enforce  payment  of 
a  leeacy  charged  on  a  real  and  per- 
Boniu  estate,  the  heir-at-law  of  the 
survivor  of  the  trustees  appointed  by 
the  testator,  and  the  personal  repre- 
sentative of  the  testator,  should  pro- 
perly be  parties ;  but  the  Defendants 
not  having,  by  plea  or  answer,  objected 
that  such  heir  or  personal  representa- 
tive were  necessary  parties,  the  Court 
under  the  40th  Order  of  August,  1841, 
in  the  circumstances  of  the  case,  made 
a  decree  saving  their  rights.  Faulkner 
T.Daniel.  199 

8.  A  few  of  the  partners  in  a  com- 
pany consisting  of  more  than  one  hun- 
dred and  fifty  persons,  held  entitled 
to  sue  on  behalf  of  the  whole,  to  re- 
cover a  debt  due  to  the  company. 
Gordon  v.  Pym.  223 

PARTNERSHIP. 
See  Creditors,  3,  4. 


Parties,  8. 
Plea,  2. 

1 .  Bill  by  surviving  partners,  against 
the  executors  of  a  partner  who  had 
died  thirteen  vears  before  the  institu- 
tion of  the  suit,  for  an  account  of  the 
partnership  dealings  and  transactions, 
charging  that  the  deceased  partner 
was  indebted  to  the  firm  at  the  time 
of  his  death, — dismissed  with  costs, 
on  the  ground  of  the  lapse  of  time,  no 
new  liabilities  of  the  former  partner- 
ship appearing  to  have  arisen,  or  be- 
come known,  afler  the  death  of  the 
deceased  partner.    Tatam  v.  Williams. 

347 

2.  A  bill  for  a  partnership  account 
and  a  receiver,  during  the  existence 
of  the  partnership,  is  not  demurrable 
merely  on  the  ground  that  a  dissolu- 
tion is  not  prayed  ;  and,  therefore, 
where,  to  a  bill  by  one  partner  against 
another,  alleging  that  the  Defendant, 
by  conducting  himself  in  violation  of 
the  partnership  contract,  excluding  the 
plaintiff,  and  applying  the  assets  to  his 
own  use,  sought  to  force  the  Plaintiff 
to  dissolve  the  partnership  before  the 
end  of  the  term,  and  praying  an  ac- 
count of  the  partnership  transactions 
and  a  receiver,  but  no  dissolution,  the 
Defendant  answered  one  interrogatory, 
and,  submitting  that  the  bill  was  de- 
murrable, declined,  under  the  38th 
Order  of  August,  1841,  to  answer  the 
remainder,  —  exceptions  for  insuffi- 
ciency were  allowed  and  sustained. 
Fairthorne  v.  We»ion.  387 

3.  Articles  of  partnership  provided, 
that,  on  the  31st  of  December  in  every 
year,  or  such  other  day  as  all  the  part- 
ners should  agree  upon,  a  general  part- 
nership account  and  rest,  and  a  valu- 
ation and  appraisement  of  the  property 
and  stock  should  be  made,  and  signed 
by  the  partners,  and,  on  the  expiration 
of  the  partnership  term,  the  partner- 
ship property  should  be  realised  and 
divided  on  the  footing  of  such  last  an- 
nual rest;  and,  if  any  partner  should 
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die  during  the  partnership  term,  his 
representatives  should  receive  payment 
of  his  share  of  the  capital  and  stock, 
as  ascertained  at  the  last  annual  rest, 
with  interest  thereon,  (in  lieu  of  profits 
from  that  time),  by  instalments;  and 
such  representatives  to  have  no  right 
to  look  into  the  partnership  books. 
The  partnership  continued  for  several 
years,  but  the  partners  did  not  make 
the  annual  account  and  rest  as  provided 
by  the  articles.  One  partner  died: 
— Heldy  that  the  representatives  of 
the  deceased  partner  were  not  entitled 
to  a  sale  of  the  partnership  property, 
as  upon  a  dissolution  ;  that  the  rest, 
and  not  the  day  of  the  rest,  was  the 
essence  of  the  partnership  contract ; 
and,  therefore,  that  the  representatives 
of  the  deceased  partner  were  entitled 
to  participate  in  the  profits  up  to  the 
time  of  his  death  ;  and,  also,  to  have 
the  account  taken,  by  means  of  the 
partnership  books,  in  the  usual  way. 
Simmons  v.  Leonard.  581 

4.  By  an  agreement  between  some 
of  the  partners  in  a  colliery,  reciting, 
that  it  was  apprehended  it  would  be 
competent  for  one  partner  to  deter- 
mine the  joint  interest  and  bring  the 
partnership  property  to  sale,  and  that 
the  death  of  any  partner  would  have 
that  effect ;  and  that  they  were  de- 
sirous that  their  interests  should  be 
so  far  several,  that  the  share  of  any 
partner  should  be  transmissible  to  his 
representatives,  and  that  the  partner- 
ship interest  should  not  be  determined, 
and  the  entire  property  sold,  without 
the  consent  of  the  majority  in  value, 
but  each  should  be  competent  to  sell 
his  own  share  only  ;  it  was  agreed 
that  each  of  them  should  hold  to  him- 
self, transmissible  to  his  own  repre- 
sentatives or  assigns,  an  aliquot  share 
of  certain  of  the  partnership  property, 
and  that  their  joint  holding  should 
not  be  subject  to  the  ordinary  terms 
applying  to  partnership  property  so 
as  to  entitle  any  one  of  them  to  a  sale 


without  the  concurrence  of  such  major- 
ity, or  to  dissolve  the  partnership,  or  so 
as  to  cause  a  total  dissolution  of  part- 
nership by  the  death  of  any  one  of  them : 
— Held,  that  this  was  not  an  agree- 
ment by  the  parties  that  the  repre- 
sentatives of  a  partner,  after  his  death, 
should  continue  partners  with  the  sur- 
vivors, and  contribute  to  the  working 
of  the  colliery  on  their  joint  account ; 
but  was  only  an  agreement  that  none 
of  the  partners  or  their  representatives 
should  be  entitled  to  a  sale  of  more 
than  his  own  share  of  the  partnership 
property.     Tatam  v.  WUUama.     347 

PAYMENT  OUT  OF  COURT. 
See  Stay  of  Proceedings. 

PENALTIES. 
1.  The  owner  of  a  ferry  obtained 
an  act  of  Parliament  enabling  him  to 
build  a  bridge,  instead  of  a  ferry,  and 
to  take  tolls  thereon;  and  enacting 
that  any  person  who  should  evade  the 
payment  of  the  tolls,  by  conveying, 
or  assisting  to  convey,  passengers,  &c. 
across  the  river,  within  the  limits  of 
the  ferry,  otherwise  than  by  the  bridge, 
should  forfeit  and  pay  40«.  for  every 
such  offence,  to  be  recovered  in  a  sum- 
mary way  before  a  justice  of  the  peace, 
and  levied  under  a  warrant  to  be  issued 
by  such  justice;  and  that  one  moiety 
of  such  penalty  should  be  paid  to  the 
informer,  and  the  other  to  the  owner 
of  the  bridge;  and  that,  where  no  suf- 
ficient distress  was  found,  the  offender 
might  be  committed  for  non-payment 
of  such  penalty;  and  that  any  party 
aggrieved  might  appeal  from  any  order 
of  a  justice  under  the  act  to  the  quarter 
sessions,  but  no  order  or  proceedings 
in  the  execution  of  the  act  should  be 
removed  by  certiorari  or  any  other  suit 
or  process  to  any  court  of  record  at 
Westminster.  On  a  motion  to  re- 
strain a  railway  company,  whose  ter- 
minus was  within  the  limits  of  the 
ferry,  from  conveying  railway  passen- 
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gen  iicross  the  river  in  steam  boats: — 
Held,  that,  although  the  act  which  sub* 
stitutedthe  bridge  for  the  ferry  gave  the 
owner  of  the  bridge  no  right  of  action 
against  persons  evading  the  tolls,  yet,  if 
he  were  entitled  to  recover  penalties 
against  oflPenders  under  the  act  de  die 
in  diem,  the  court  would  protect  him, 
by  injunction,  from  the  infringement 
of  his  right.  That,  as  no  action  could 
be  bronght,  un(fer  the  act,  by  the 
Plaintiff,  against  the  railway  company, 
in  respect  of  the  alleged  wrong,  the 
Court  would  not  simply  leave  the 
Plaintiff  to  proceed  by  distress,  in 
order  that  his  legal  right  might  be 
tried  in  replevin,  but  would  direct  an 
issue  to  try  sach  right,  and  require 
the  defendants  not  to  raise  any  objec- 
tion at  law  on  the  ground  that  the 
alleged  wrong  was  done  by  a  corpora- 
tion. Cory  V.  The  Tarmouth  and 
Norwich  Railway  Company,  593 

PLAINTIFF. 
See  Administration,  2. 
Costs,  5. 

PLEA. 

1.  A  plea  of  no  partnership  to  a 
bill  for  a  partnership  account  is  defect- 
ive in  substance,  if  not  supported  by 
an  ans'wer  to  allegations  in  the  bill, 
which,  if  true,  would  establish  the 
partnership.    Harris  v.  Harris.    450 

2.  To  a  bill  for  a  partnership  ac- 
count by  the  representatives  of  an 
alleged  partner  against  the  survivor, 
suggesting  a  pretence  by  the  Defend- 
ant that  no  partnership  existed,  and 
charging  that  the  Defendant  was  in 
possession  of  documents  by  which  the 
fact  of  the  partnership  alleged  by  the 
bill  would  appear,  the  Defendant 
pleaded  no  partnership,  and  supported 
his  plea  by  an  answer  to  the  alleged 
facts,  but  did  not  answer  as  to  whether 
he  wr.s  in  possession  of  documents 
shewing  the  truth  of  the  bill: — Held, 
that  the  Defendant,  for  the  purpose 


of  the  argument  of  the  plea,  must  be 
intended  to  admit  that  he  bad  in  hia 
possession  evidence  which  would  prove 
the  partnership ;  and  that  the  plem 
must  therefore  be  overruled.  Harris 
V.  Harris.  450 

3.  An  agreement  in  writing  for  the 
sale  of  an  estate  by  a  father  to  his  son 
expressed  a  money  oonsideration;  b^t 
the  convevance  of  the  estate  expressed 
the  oonsideration  of  natural  love  and 
affection.  To  a  bill  by  the  son  for  m 
discovery  of  the  conveyance,  a  plea  of 
the  agreement  in  writing,  and  that  the 
purchase-money  had  never  been  paid 
or  released,  was  held,  under  the  cir- 
cumstances, to  be  defective,  in  not 
averring  that  the  money  was  due. 
Drake  v.  Drake.  523 

4.  Bill  of  discovery  in  aid  of  an 
action  of  ejectment.  Plea,  that  the 
Plaintiff  had  contracted  to  purchase 
the  estate,  and  that  the  Defendant 
had  a  lien  on  it  for  the  unpaid  pur- 
chase-money. Semble,  that  the  plea 
is  no  defence  to  the  discovery;  but 
that  the  proper  mode  of  protecting 
the  equitable  interest  of  the  Defend- 
ant is  by  a  cross-suit  for  relief.       lb. 

PLEADING. 
See  Evidence,  1,  2. 

Insolvent  Debtor,  1. 
Parties,  1,  3, 4,  5,  6,  7, 8. 
Partnership,  2. 
Supplemental  Bill. 

1.  The  49th  Order  of  Aufifust, 
1841,  does  not  dispense  with  the  ne- 
cessity of  stating,  in  a  bill  of  revivor, 
so  much  of  the  pleadings  in  the  ori- 
ginal suit  as  is  sufficient  to  shew  the 
title  of  the  plaintiff,  as  against  fhe 
defendant,  to  revive  the  suit.  Griffith 
V.  Rickeits.  476 

2.  If  the  statements  in  the  bill  of  re- 
rivor  do  not  shew  a  title  to  revive,  the 
plaintiff  cannot  on  demurrer  supply 
the  defect  by  reading  the  record  of 
the  original  bill,  although  that  record 
be  referred  to  in  the  bill  of  revivor.    lb. 
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.  3.  The  title  to  revire  the  suit  against 
the  defendant  is  not  shewn  by  the 
mere  statement^  that  such  defendant  is 
the  representative  of  a  partj  who  had 
answered  the  original  bill.  Griffith 
V.  Riekett9.  4/6 

4.  The  plaintiff  cannot,  on  demurrer, 
sustain  the  bill  by  waving  the  relief 
prayed  against  the  demurring  defend- 
ant, lb. 

5.  Where,  consistently  with  the 
statements  in  a  bill  of  revivor,  the  de- 
fendant might  have  been  made  a  party 
either  to  receive  or  pay  what  was  due 
to  her  from  the  estate  of  which  she 
was  the  representative,  or  to  account 
for  her  own  receipts,  but  it  did  not 
appear  whether  she  was  a  party  for 
any  of  such  purposes,  or  in  what 
character  she  was  brought  before  the 
Court,  her  demurrer  was  allowed.  lb, 

6.  A  general  charge  of  fraud  is  to 
be  referred  to,  and  explained  by,  the 
particular  allegations  of  fraud  which 
the  bill  contains;  but,  if  there  be  no 
definite  or  specific  charge  of  fraud,  a 
vague  charge — where  the  facts  alleged 
may  or  may  not  amount  to  a  fraud — 
will  not  sustain  the  bill  upon  demurrer. 
Munday  v.  Knight.  497 

PORTION. 
See  Satisfaction,  1,  4. 

POSSESSION. 
See  Construction^  1. 

POWER. 
See  Trustee. 

POWER  OF  SALE. 
50e  Mortgage,  1. 

PRACTICE. 
See  Account,  1,  3,  4,  5. 
Answer. 
Appearance. 
Consideration. 
Contempt. 
CoFT  of  Biu:.. 


Dismissal  ot  Bill. 

Exceptions. 

General  Orders. 

Injunction. 

Inquiries. 

Parties,  2,  6. 

Pro  Interssse  suo. 

Service. 

Stay  of  Proceedings. 

Substituteo  Service. 

Supplemental  Bill,  2. 

Taking  Bill  off  the  file. 

Witness. 

PRESUMPTION. 
See  Mistake. 

PRINCIPAL  AND  AGENT. 
See  Specific  Chattels. 
A  backing  company,  who  were 
mortgagees  of  certain  Spanish  bonds, 
employed  the  Defendant  to  raise 
money  upon  them  by  deposit  in  his 
own  name  :  the  party  with  whom  the 
Defendant  deposited  them  called  on 
the  Defendant  for  re-payment,  and,  on 
default,  sold  the  bonds,  with  the  con- 
currence of  the  Defendant,  without 
the  knowledge  of  the  company,  and 
paid  the  balance  of  the  proceeds  to 
the  Defendant.  The  company  was 
afterwards  compelled  by  their  mort- 
gagor to  replace  the  bonds  or  their 
▼alue  : — Held,  that  the  Defendant 
was  answerable  to  the  company  for 
the  market  price  of  the  bonds  at  the 
time  of  the  actual  sale,  and  that  he 
was  not  answerable  for  the  value  of  the 
bonds  at  any  other  time.  Gordon  ▼. 
Pym.  223 

PRINCIPAL  AND  SURETY. 
See  EauiTABLE  Set-off,  4. 

1.  A  creditor  took,  as  security  for 
his  debt,  bills  of  exchange  drawn  and 
indorsed  by  a  surety,  and  accepted  by 
the  principal  debtor.  After  those  bills 
were  dishonoured,  the  creditor  drew 
accommodation  biUs  on,  and  which 
were  accepted  by,  the  principal  debtor, 
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but  were  paid  by  the  drawer  when  at 
maturity.  On  a  bill  filed  by  the 
surety,  to  restrain  an  action  subse- 
quently brought  against  him  on  the 
bills  which  had  been  dishonoured,  the 
Court  allowed  the  action  to  proceed, 
but  stayed  execution.  Maekintoth  t. 
WyatL  562 

2.  Whether  the  surety  was  dis- 
charged by  the  subsequent  transactions 
which,  without  his  knowledge,  took 
place  between  the  creditor  and  the 
principal  debtor — quaere?  lb. 

PRIVILEGED  COMMUNI- 
CATIONS. 
See  Production  of  Documents. 

PRODUCTION  OF  DOCUMENTS. 

1 .  Upon  a  motion  that  the  defend- 
ant might  produce  documents  in  the 
schedule  to  his  answer — Held^  that 
written  communications  which  passed 
between  the  defendant  and  his  soUcitor 
before  any  dispute  had  arisen  between 
the  parties  to  the  suit  were  privileged, 
so  far  as  they  contained  legal  advice 
or  opinions,  but  not  otherwise,— al- 
though relating  to  the  matters  which 
formed  the  subject  of  the  suit.  Wal- 
eingham  {Lord)  v.  GoodricAe,   Bart. 

122 

2.  There  is  no  essential  difference, 
with  respect  to  the  privilege  of  pro- 
fessional confidence,  between  cases 
stated  for  the  opinion  of  counsel,  and 
other  communications.  lb. 

PROFESSIONAL  CONFIDENCE. 
See  Production  of  Documents. 

PROFITS. 
See  Partnership,  3. 

PRO  INTERESSE  SUO. 

See  SKaUBBTRATlON. 

1 .  A  Defendant,  being  in  contempt 
for  non-payment  of  money,  executed 
a  conveyance  of  his  real  estate  to  his 


son,  and  the  son  entered  into  posses- 
sion under  the  conveyance.  Some 
months  afterwards,  a  sequestration  is- 
sued against  the  Defendant  founded  on 
the  same  contempt,  and  the  seques- 
trator took  possession  of  the  estate. 
The  Defendant's  son  was  examined 
pro  interesse  suo,  and  the  Master 
found,  that,  as  between  the  Defend- 
ant and  all  persons  claiming  under 
him,  the  son  had  an  absolute  estate 
and  interest  in  the  premises  under 
the  conveyance,  and  the  possession 
taken  thereunder,  subject  to  the 
question  between  the  Defendant's 
son  and  the  Plaintiffs,  or  between 
the  Court  and  Plaintifis  and  the 
Defendant's  son,  arising  out  of  the 
contempt  and  the  sequestration  :  the 
Court  directed  issues  to  try  whether 
the  conveyance  by  the  Defendant  to 
his  son  was  fraudulent,  within  the 
Stat.  13  Eliz.  c.  5  ;  and  whether  the 
consideration -monies  were  paid  before 
the  sequestration  issued.  Empring^ 
ham  y.  Short  461 

2.  Whether  the  proper  form  of 
objecting  to  the  report  of  the  Master 
or  an  examination  pro  interesse  suo, 
is  by  exceptions — quaere  ?  lb, 

PURCHASE-MONEY. 
See  Interest. 

RECEIPT  CLAUSE. 
See  Separate  Use. 

RECEIVER. 

1.  Plaintiff,  entitled  to  a  legacr* 
charged  on  a  West  India  estate,  sub- 
ject to  prior  debts  and  legacies  remain- 
ing unpaid,  not  entitled  to  have  a 
receiver  appointed  over  the  estate. 
Faulkner  v.  Daniel.  204 

2.  In  suits  by  creditors  and  le- 
gatees a  receiver  was  appointed  of  the 
rents  and  profits  of  real  estate,  part 
of  which  vras  copyhold.  The  death 
of  the  last  tenant  having  been  duly 
presented  at  the  court-baron  of  the 
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manor,  proclamationi  were  made  for 
the  next  tenant  to  come  in  and  be 
admitted,  and,  no  person  appearing, 
the  bailiff  of  the  manor  was  ordered 
to  seize  the  knds  quousqne.  Declara- 
tion in  ejectment  at  the  suit  of  the 
lord  was  afterwards  served  on  the 
terre-tenant ;  but,  on  the  motion  of 
the  reoeirer,  the  lord  was  restrained 
bj  injunction  from  prosecuting  the 
action.     Evelyn  v.  Lewis,  472 

RECORDS. 
See  Taking  Bill  off  the  File. 

Production  of  the  original  records 
of  this  court  at  trials  in  other  courts. 
Attorney-General  v.  Ray.  335 

RECOVERY. 
See  Construction,  1 . 

REDEMPTION. 
See  Escheat. 

REHEARING. 
See  Stay  of  Proceedings,  5. 

RELEASE. 
See  Infant. 

RELIGIOUS  PURPOSE. 
See  Charity,  3. 

REMOTENESS. 
See  Legacy,  9, 

RENT. 
See  EauiTABLE  Set-off,  1 . 
Stat.  4  &  5  Will.  4.  c.  22. 

REPLEVIN. 
See  Penalties. 

REPUTATION. 
See  Venue, 
vol.  in. 


RESIDUARY  LEGATEE. 
See  Legacy,  7. 
Legatees. 
Tenancy  in  Common. 

RES  JUDICATA. 
See  Co-Defendants. 
Jurisdiction,  1. 

RESTRAINT. 
See  Alienation. 

RETAINER. 
See  Equitable  Set-off,  I,  2,  3. 

REVERSION. 

See  Mortgage,  1 . 

Parties,  1. 

REVOCATION. 
See  Ademption,  2. 

SALE. 
See  Dower. 

Mortgagor  &  Mortgagee,  2. 

SATISFACTION. 

L  A  trust  fund,  to  which  a  father 
was  entitled  for  life,  and  his  son  and 
daughter  in  remainder,  was  sold,  and 
the  proceeds  received  hy  the  father. 
Subsequently,  on  the  marriage  of  the 
daughter,  the  father  settled  property 
for  her  benefit  of  a  larger  vaJue  than 
the  proceeds  of  the  trust  fund  :  — 
Heldf  that  the  claim  of  the  dauehter 
against  the  father  in  respect  of  her 
share  of  the  proceeds  of  the  trust  fund 
must  he  presumed  to  be  satisfied  by 
the   settlement.     Plunkeit  v.  Lewis, 

316 

2.  That  neither  the  expression  in 
the  settlement  of  the  consideration  of 
natural  love  and  affection,  nor  the 
ignorance  of  the  husband  of  the  rights 
of  the  wife  in  the  trust  fund,  had  the 
effect  of  excluding  the  presumption, 
of  satisfaction.  lb. 
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3.  Eridenoe  is  admissible  either  to 
support  or  rebut  the  presumption — 
tembU.     Plunkett  v.  Lewi*.         316 

4.  Whether,  in  the  case  of  a  portion 
of  the  precise  amount  of  the  debt,  the 
expression  of  natural  love  and  affec- 
tion, as  the  consideration  for  the  settle- 
ment, might  not  be  mateiial  on  the 
question  of  satisfaction — gu^er^  ?   lb. 

5.  Advances  made  by  a  father  to  his 
son,  siropliciter,  not  a  purchase  or 
satisfaction  of  the  claim  of  the  son  to 
the  proceeds  of  a  trust  fund  belonging 
to  the  son,  possessed  by  the  father 
after  such  advances.    Id.  330 

SCHEME. 
iS^e  Charity,  1. 

SCIRE  FACIAS. 
iSf^e  Sdbstitutbd  Servicb. 

SECURITY. 
Set  Stay  of  Proceedings,  1. 

SEPARATE  USE. 

1 .  Construction  of  a  clause  framed 
to  restrain  anticipation  by  a  married 
woman  of  property,  settled  to  her 
separate  use.      Harrop  v.  Howard. 

624 

2.  It  is  not  necessary  in  all  cases 
that  negative  words  should  be  intro- 
duced in  the  receipt  clause,  to  com- 
plete the  restraint  on  anticipation, 
for  that  clause  must  be  construed  to 
relate  to  the  income,  subject  to  such 
restraints  as  are  imposed  by  the  former 
part  of  the  settlement.  lb. 

SEQUESTRATION. 
Where  a  sequestrator  obtains  pos- 
session of  property,  as  belonging  to  the 
party  against  whom  the  process  issued, 
and  such  property  is  claimed  by  a  third 
person,  the  mode  of  trying  the  right 
IS  in  the  discretion  of  the  Court.  Em" 
pringhamT.  SharL  461 


SERVICE. 

1.  The  leave  of  the  Court  is  neces- 
sary in  order  to  serve  personally  m 
party  out  of  the  jurisdiction  with  notice 
of  a  motion  in  a  cause,  although  such 
party  has  been  served  out  of  the  juris- 
diction, under  the  stat.  4  &  5  Will. 
4,  c.  82,  with  the  subpoena  to  appear 
and  answer,  and  an  appearance  has 
been  entered  for  him  in  the  suit  under 
that  statute.     Greeny.  Pledger,  165 

2.  If  a  party  in  a  suit  may  be  served 
out  of  the  jurisdiction,  under  the  stat. 
4  &  5  Will.  4,  c.  82,  in  respect  of  any 
part  of  the  subject  of  the  suit,  the 
service  is  good  for  all  the  other  pur- 
poses of  the  suit.  lb. 

SET-OFF. 
See  EauiTABLE  Set-off. 

SETTLEMENT. 
iSfee  Satisfaction,  1. 

SHIFTING  CLAUSE. 
Sfee  Construction,  1. 

SIGN-MANUAL. 
See  Charity,  1. 

SOLICITOR  AND  CLIENT. 
See  Production   of  Documents. 

SPECIFIC  CHATTELS. 

1.  Bill  for  the  delivery  up  of  spe- 
cific chattels  deposited  by  the  Plaintiff 
with  A.f  his  agent,  which  A.  fraudu- 
lently contracted  to  assign  to  J?.,  and 
B.  advertised  to  be  sold;  and  for  an 
injunction  to  restrain  the  sale  by  jB., 
and  to  restrain  A,  and  B.  from  part- 
ing with  the  goods,  the  goods  being 
still  in  the  possession  of  ^.,  the  agent. 
Demurrer  by  B.  overruled.  Wwd  v. 
Bowclife.  304 

2.  Whether  the  jurisdiction  to  pro- 
tect by  injunction  the  possession,  and 
decree  the  delivery  up  of  specific  chat- 
tels, is  confined  to  chattels  the  loss  or 


BTAT.  1  WILL.  4,  c.  60. 

injury  of  which  would  not  he  ade- 
quately compensated  in  damages,  or 
which  it  may  not  be  possible  specifi- 
cally to  replace — qwerel  Wood  t. 
Rowelife.  304 

SPECIFIC   PERFORMANCE. 
See  Evidence,  3; 

STAT.  13  ELIZ.  c.  5. 
See  Pro  Interessb  Suo. 

STAT.  21  JAC.  1,  c.  16,  (LIMI- 
TATION). 
iSfftf  Creditors*  Suit. 

Debtor  and  Creditor. 
Equitable  Set-off,  2. 
Evidence,  4. 
Partnership,  1. 

STAT.  7  GEO.  2,  c.  20,  s.  2. 
See  Mortgagor  &  Mortgagee,  1. 

STAT.  40  GEO.  3,  c.  98. 
See  Accumulation. 

STAT.  1  WILL.  4,  c.  60,  s.  23. 

By  an  indenture  of  1634,  a  rent- 
charge  was  granted  to  certain  trustees 
for  charitable  uses,  and,  the  last  sur- 
vivor of  such  trustees  being  unknown, 
the  Court,  under  the  stat.  1  WilL  4, 
c.  60,  s.  23,  on  the  petition  of  the 
persons  who  administered  the  charity 
before  the  rent-charge  ceased  to  be 
paid,  appointed  new  trustees,  and  a 
person  to  convey  the  rent-charge  to 
such  trustees,  in  re  1  WiU.  4,  e.  60, 
and  in  reNightmgaUte  Charity.  336 

STAT.  1  WILL.  4,  c.  60. 
Three  trustees,  two  of  whom  were 
creditors  of  ^.,  joined  in  making  pro- 
missory notes  for  securing  to  the  other 
creditors  of  ^.  a  composition  on  the 
respective  debts,  and  took  a  convey- 
ance and  assignment  of  the  real  and 


STAT.  3  &  4  Will.  4,  c.  27.  671 

personal  estate  of  ^.,  upon  trust,  after 
paying  the  costs  and  charges,  to  in- 
demnify the  three  trustees  in  respect 
of  the  promissory  notes,  and  then  to 
pay  the  two  trustees,  who  were  cre- 
ditors, a  like  composition  on  their  re- 
spective debts,  and  to  pay  the  surplus 
to  J.  After  two  of  the  trustees  had 
received  part  of  the  personal  estate  of 
A^  and  had  paid  the  promissory  notes 
to  a  larger  amount  than  they  had  re- 
ceived, the  other  trustee  (who  was  one 
of  the  creditors)  went  out  of  the  juris- 
diction of  the  Court.  There  was  no 
power  in  the  deed  to  appoint  new 
trustees  : — Held^  on  the  petition  of 
the  two  trustees,  that  the  trustee  out 
of  the  jurisdiction  was  a  trustee  within 
the  act  1  Will.  4,  c.  60,  for  the  peti- 
tioners and  himself,  and  the  Court, 
without  directing  a  bill  to  be  filed,  ap- 
pointed another  trustee  in  his  stead. 
In  re  Cteorge  Ryley.  614 

STAT.  3  &  4  WILL.  4,  c.  27. 
iStftf  Adverse  Possession. 

1.  A,  7*.,  a  person  of  unsound 
mind,  living  in  the  family  of  M.  D., 
became  entitled  as  heiress-at-law  to 
certain  lands.  M.  D.  received  the 
rents  and  profits  of  such  lands  for 
thirteen  years  during  the  life  of  A,  7*., 
and  eleven  years  after  her  death,  when 
Jf.  D.  died.  Jf .  2>.  had  procured  A.  T, 
to  execute  a  will  devising  part  of  her 
estate,  and  also  indentures  for  con- 
veying other  parts,  to  M.  2>.  and  her 
heirs  : — Held^  that  procuring  instru- 
ments of  conveyance  and  devise  to  be 
executed  by  a  person  of  unsound  mind 
was  a  fraud  within  the  stat.  3  &  4 
Will.  4,  c.  27,  s.  26.  Lewie  v.  Thfh 
nuts.  26 

2.  Semble,  that,  after  issues  had 
been  directed,  on  motion,  to  try  the 
validity  of  the  instruments  executed 
by  A,  T.,  and  whether  she  was  of 
sound  mind,  the  order  being  submit- 
ted to,  it  was  no  longer  open  to  those 
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daiming  under  Jf.  D.  to  insist,  at  the 
hearing,  that  the  claim  of  the  heirs 
of  ^.  T.  was  harred  bj  the  Statate  of 
LimiUtions,  3  &  4  Will.  4,  c.  27. 
Lewis  T.  T^ma$.  26 

STAT.  3  &  4  WILL.  4,  c.  xlti, 

(LONDON    AND    GREENWICH 

RAILWAY  ACT). 

fiftftfCoST^,    1. 

STAT.  3  &  4  WILL.  4,  c.  104. 

See  Escheat. 
Where  a  person  dies  seised  of  land 
which  he  has  not  by  wiU  charged  with 
his  debts,  the  statute  3  &  4  Will.  4, 
c.  104,  makes  the  lands  themseWes, 
and  not  merely  the  estate  or  interest 
of  such  person  in  the  lands,  assets  for 
the  payment  of  his  debts.  Fitcouni 
Dawne  v.  Morris.  399 

STAT.  4  &  5  WILL.  4,  c.  22. 

The  sUtute  4  &  5  Will.  4,  c.  22, 
for  the  apportionment  of  rents  and 
other  periodical  payments,  applies  to 
cases  in  which  the  mterest  of  the  per- 
son interested  in  such  rents  and  pay- 
ments is  terminated  by  his  death  or 
by  the  destii  of  another  person,  but 
does  not  apply  to  the  case  of  a  tenant 
in  fee,  or  provide  for  apportionment  of 
rent  between  the  real  and  personal 
representative  of  such  person  whose 
interest  is  not  terminated  at  his  death. 
Browne  v.  Amyot.  1 73 

STAT.  4  &  5  WILL.  4,  c.  82. 
See  Sbrtice,  1,  2. 

STAT.  I  VICT.  c.  26,  as.  3, 
24,  33. 

The  33rd  section  of  the  stat.  1  Vict, 
c.  26,  which  provides,  that,  where  a 
child  or  other  issue  of  the  testator, 
to  whom  any  real  or  personal  estate 
shall  be  devised  or  bequeathed,  shall 
die  in  the  lifetime  of  the  testator 
leaving  issue,  and  any  such  issue  shall 


be  living  at  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  Iapse» 
but  shall  take  effect  as  if  the  death  of 
such  person  had  happened  imme- 
diately after  that  of  the  testator,  doea 
not  substitute  for  the  pre-deoeased 
devisee  or  Imtee  the  issue  whose 
existence  .is  the  event  or  condition 
which  excludes  the  lapse,  but  renders 
the  subject  of  the  gift  the  absolute 
property  of  the  pre-deoeased  devisee 
or  legatee,  md  therefore  disposable 
by  his  will,  notwithstanding  his  death 
before  the  death  of  the  testator.  John- 
son V.  Johnson.  157 

STAT.  1  &  2  VICT.  c.  110,  as.  14, 
15. 

1 .  After  the  order,  obtained  by  a 
judgment  creditor,  for  charging  the 
interest  of  his  debtor  in  government 
stock,  standing,  in  the  name  of  trus- 
tees, has  been  made  absolute,  under 
the  statute  1  &  2  Vict.  c.  110,  s.  15, 
the  Bank  of  England  is  still  bound 
to  pay  the  dividends  to  the  trustees, 
being  tl  e  legal  hands  to  receive  them; 
and  the  trustees  are  to  apply  the  divi- 
dends according  to  the  equitable  in- 
terests of  the  parties.  Bristed  v. 
Wilkins.  235 

2.  Semhle,  a  judgment  creditor  who 
has  obtained  an  order  chai^ng  the 
interest  of  his  debtor  in  government 
stock  may,  in  a  proper  case,  sustain  a 
suit  for  the  intermediate  protection  of 
the  interest  which  he  has  so  acquired, 
notwithstanding  the  six  months  pre- 
scribed by  the  stat.  1  &  2  Vict.  c.  1 10, 
s.  14,  have  not  expired.  lb, 

STAY  OF  PROCEEDINGS. 
1.  After  dismissal  of  a  bill  for  a 
legacy,  against  executors  who  were 
also  residuary  legatees,  the  Plaintiff 
applied  to  stay  the  transfer  out  of 
Court,  pending  an  appeal  from  the 
decree,  of  a  sum  of  stock  which 
stood  to  the  credit  of  the  cause; 
and  the  Court  ordered,  that,  on  the 
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Plaintiff  andertaking  to  submit  to  any 
order  the  Court  might  thereafter  make 
for  payment  of  interest  or  costs,  the 
transfer  of  the  fund  should  be  stayed, 
with  liberty  to  the  Defendants  to  ap- 
ply for  such  transfer,  upon  security  to 
be  given  by  them.  Gioucetier  {Mayor^ 
^.)  y.  Wood.  150 

2.  In  such  a  case,  the  question 
must  be  considered  as  if  the  appeal 
were  by  the  residuary  legatees  for  pay- 
ment of  the  residue,  notwithstanding 
an  appeal  from  the  decree  by  the  par- 
ticular legatee.  lb. 

3.  It  is  in  the  discretion  of  the 
Judge  to  stay  the  execution  of  a  de- 
cree, although  a  case  of  irreparable 
mischief  may  not  be  shewn  to  be  a 
necessary  consequence  of  such  execu- 
tion, lb. 

4.  Consideration  of  the  difference 
in  the  effect  of  a  decree  dismissing  a 
bill,  as  deciding  that  the  position  of  the 
parties  at  the  institutiou  of  the  suit 
ought  not  to  be  altered,  and  a  de- 
cree directing  an  act  to  be  done  which 
would  vary  that  position.  lb. 

5.  Pending  an  appeal  by  the  De- 
fendant, from  an  order  overruUng  a 
plea  to  discovery,  a  motion  to  stay  the 
proceedings  for  compelling  the  De- 
fendant to  put  in  his  answer  was  re- 
fused, on  the  ground,  that  the  Court 
saw  no  doubt  as  to  the  question  which 
was  the  subject  of  appeal,  and  that  no 
injury  would  result  to  the  Defendant 
from  giving  the  discovery.  Drake  v. 
Drake.  528 

STOCK. 
iS'^e  Mortgage,  1. 

Stat.  1  &  2  Vict.  c.  110,  ss. 
14,  15. 

SUBPO'VV. 
See  Parties,  6. 

SUBSTITUTED  SERVICE. 

See  Service. 
1.  In  1834,  S.  employed  B.  as  his 


agent  and  solicitor  in  the  matter  in 
question,  and  5.,  in  that  capacity, 
corresponded  with  W.  thereon.  In 
1843,  S.,  who  then  resided  abroad, 
being  informed  that  the  representa- 
tive of  f9^.  was  about  to  file  a  bill 
against  him  on  the  same  matter,  di- 
rected that  he  should  be  referred  to 
B,,  in  whose  hands  the  matter  had 
been.  B,  stated  that  he  had  no  au- 
thority to  appear  for  S,,  and  was 
not  professionally  concerned  for  him: 
— Held,  that  service  on  jS.,  of  the 
subpoena  to  appear  and  answer  the 
bill,  could  not  be  substituted  for  ser- 
vice on  5.  Webb  ^.  Salmon.  251 
2.  In  a  suit  by  a  shareholder  in  a 
banking  company,  to  restrain  proceed- 
ings on,  and  set  aside,  a  judgment 
against  the  public  officer  of  the  bank, 
the  Court  allowed  substituted  service 
of  the  subpoena  upon  the  attorney  at 
law  in  the  judgment,  where  the  plain- 
tiff at  law  was  ont  of  the  jurbdiction, 
although  he  had  not  caused  a  scire 
facias  on  the  judgment  to  he  issued 
against  the  pUintiff  in  equity.  Wood- 
allr.  Walker.  339 

SUBSTITUTION. 
See  Legacy,  12. 
Bequest  of  an  annuity  of  800/.  to 
the  testator's  wife,  followed  by  a  be- 
quest (among  others)  of  an  annuity 
of  200/.  to  the  testator's  daughter, 
and  a  subsequent  direction,  in  the  same 
instrument,  that,  at  the  death  of  the 
testator's  wife,  the  daughter  was  to 
have  400/.  a  year:— ffe/c/,  that  the 
annuity  of  400/.  given  to  the  daughter 
was  in  substitution  for,  and  not  in  ad- 
dition to,  the  prior  annuity  of  200/. 
given  to  the  same  legatee.  Toekney 
V.  Hansard.  620 

SUPPLEMENTAL  BILL. 
See  Parties,  5. 
1.  On  a  supplemental  bill,  relief 
may  be  given  of  a  nature  different  from 
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that  which  was  prajed  hj  the  original 
hill,  where  it  proceeds  upon  circum- 
stances arising  out  of  subsequent  deal- 
ings with  the  subject-matter  of  the 
original  suit.  Malcolm  ▼.  Seoti.  39 
2.  In  a  suit  by  the  heir  of  the 
mortgagor,  against  different  classes  of 
mortgagees  and  incumbrancers  on  the 
estate,  some  of  whom  were  in  posses- 
sion, a  decree  for  redemption  was 
made,  under  which  certain  of  the  de- 
fendants were  declared  entitled  to  a 
lien  on  the  estate,  and  the  accounts 
were  directed  to  be  taken;  and,  upon 
the  pUiintifiT  paying  to  the  defendants 
the  incumbrancers  what  should  be 
found  due  to  them  respectively,  within 
the  time  thereby  Umited,  they  were 
ordered  to  conrey  the  estates  to  Uie 
plaintiff ;  but,  in  default  of  the  plain- 
tiff making  such  payment,  his  bill  was 
ordered  to  be  dismissed  with  costs. 
In  a  supplemental  suit,  brought  by 
some  of  the  defendants  to  the  original 
suit,  agamst  the  plaintiff  and  the 
other  defendants,  a  decree  for  carry- 
ing on  the  accounts  was  made : — Held, 
that  the  plaintiflb  in  the  supplemental 
suit,  who  were  incumbrancers  subse- 
quent to  other  defendants,  were  not 
entitled  under  the  decree  to  exhibit 
interrogatories  for  the  examination  of 
their  ^-defendants  in  the  original 
suit,  (the  prior  incumbrancers,  who 
were  mortgagees  in  possession),  as  to 
their  receipts  in  respect  of  the  mort- 
gaged premises,— such  examination 
not  being  necessary  for  the  purposes 
of  the  suit.  Cottingham  y.  Earl  of 
Shrewsbury,  627 

TAKING  BILL  OFF  THE  FILE. 

Bill  taken  off  the  file  by  consent. 

Walton  ▼.  Broadbent.  334 

TENANCY  IN  COMMON. 

See  Cy  Pres,  2. 
1.  Bequest  of  residuary  estate  to 
accumulate  for  ten  years,  and  then  to 


be  distributed  in  seven  equal  shares 
unto  sev^n  persons  named  in  the  will, 
and  appointment  of  the  same  seven 
persons  residuary  legatees,  creates  m 
tenancy  in  common;  and  the  share  of 
one  dying  in  the  testator*s  Ufetime 
belongs  to  the  next  of  kin  of  the  tes- 
tator.    Norman  v.  Frater,  84 

TENANT  BY  ELEGIT. 
See  Equitable  Mortgage. 

TENANT  FOR  LIFE. 
See  Administration,  I,  2. 
Apportionment,  1, 
Cy  Pres,  4,  5. 
Charges  paid  off  by  the  tenant  for 
life  prim&  facie  kept  alive  and   not 
merged  in  the  inheritance.    Faulkner 
▼.  DomW.  217 

TENANT    IN  FEE. 
See  Stat.  4  &  5  Will.  4,  c.  22. 

TENANT  IN  TAIL. 
See  Cy  Pr^s.  4,  5. 

TERM  OF  YEARS. 
iSfee  Escheat. 

TIME  OF  VESTING. 
See  Construction,  2. 

TITLE. 
See  Costs,  1. 

TITLE-DEEDS. 
See  Discovery. 

TOLLS. 
See  Penalties. 

TRAVERSING  NOTE. 
See  Answer. 

TRIAL  AT  LAW. 
See  Consideration. 


VENDOR  AND  PURCHASER. 


WITNESS. 
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TRUST. 
See  Administration.  1,  -2,  3. 
Alienation. 
Equity  op  Redemption. 
Legacy,  7. 

TRUSTEE. 
See  Parties,  1,  4,  7. 

Stat.  1  Will.  4,  c.  60. 
Stat.  1  &  2  Vict.  c.  110,  s.  15. 

The  iostitution  of  a  suit  against 
trustees  for  the  administration  of  the 
trust  estate  under  the  direction  of  the 
Court  does  not  preclude  the  exer- 
cise of  the  discretion  given  to  the 
trustees  hj  the  will  of  the  testator,  as 
to  the  appointment  of  new  trustees 
or  the  management  of  the  trust ; 
but  the  trustees  are  required,  after  the 
institution  of  the  suit,  to  act  under 
the  control  of  the  Court.  Cafe  v. 
Bent.  245 

TRUSTEE  AND  CESTUI  QUE 

TRUST. 

See  Infant. 

UNCERTAINTY. 
See  Legacy,  6. 

VENDOR  AND  PURCHASER. 
SeeCoam.  1,  2. 
A  purchaser,  complaining  that  his 
conveyance  did  not  comprise  the 
whole  of  the  property  which  he  had 
contracted  for,  filed  his  bill  for  a  con- 
veyance of  the  remainder,  and  ob- 
tained an  injunction  restraining  the 
vendor  from  suing  him  for  the  pur- 
chase-money, part  of  which  was  af- 
terwards ordered  to  be  paid  into 
Court  to  abide  the  event  of  the  suit. 
The  bill  was  dismissed: — Heid,  that 
the  vendor  was  entitled  to  the  residue 
of  the  purchase-money,  and  the  in- 
terest upon  it,  to  the  time  of  payment, 
although  the  purchase-money  in  court 
hud  not  been  laid  out,  and  no  interest. 


therefore,  had  accrued  thereon.  Hum- 
phriea  v.  Home.  276 

VENUE. 
The  influence  upon  the  minds  of 
the  jurors,  which  might  possibly  be 
produced  by  the  reputation  of  a  ma- 
terial witness  on  a  trial,  in  affecting 
the  relative  credit  to  be  given  to  the 
testimony  of  that  and  the  other  wit- 
nesses, is  no  ground  of  changing  the 
venue  from  the  county  or  neighbour- 
hood in  which  such  material  witness 
resides  and  is  best  known.  McGre- 
gor V.  Topham,  488 

VESTING. 
See  Construction,  2. 
Legacy,  12. 

WILL. 

See  Construction. 
Legacy. 
Mistake. 

Stat.  1  Vict.  c.  26,  ss.  3,  24, 
33. 

WITNESS. 
See  Venue. 

The  plaintiff  in  a  creditor's  suit 
called  a  witness  to  prove  the  execu-> 
tion  of  a  bond  upon  which  his  debt 
was  founded.  The  defendant,  the  ex- 
ecutor, cross-examined  the  witness  as 
to  the  consideration.  On  the  proving 
of  the  debts  before  the  Master,  the 
defendant  insisted  that  the  bond  was 
usurious,  and  obtained  leave  to  exa- 
mine the  witness  again  upon  interroga- 
tories to  be  settled  b^  the  Master.  On 
a  motion  by  the  plaintiff — Held,  that 
the  plaintiff  was  entitled  to  cross-ex- 
amine the  witness;  that  the  applica- 
tion by  the  plaintiff  for  leave  to  cross- 
examine  the  witness  was  proper ;  that 
the  cross  interrogatories  to  be  exhibited 
by  the  plaintiff  need  not  be  settled  by 
the  Master.       Whitaker  v.  Wright. 
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